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Item 1.01 Entry Into a Material Definitive Agreement.
Loan and Security Agreement and Related Agreements

On July 18, 2013, Netlist, Inc., a Delaware corfiora(the “ Company), entered into a loan and security agreement‘{tbean Agreement)
with DBD Credit Funding, LLC, a Delaware limitecliility company (the “ Lendé%, and an affiliate of Fortress Investment Groupd,
providing for up to $10 million in term loans ang to $5 million in revolving loans. The term loaar® available in an initial $6 million
tranche (the “ Initial Term Loaf) with a second tranche in the amount of $4 millleecoming available upon achievement of certain
performance milestones relating to intellectualpenty matters (the “ IP_ Monetization Milestorfemnd such second tranche loan, " IP
Milestone Term Loafi). The $5 million in revolving loans are availaldethe Lender’s discretion and subject to custgroanditions
precedent. The $6 million Initial Term Loan wadlyfdrawn at closing on July 18, 2013. Proceedsftbe Initial Term Loan were used in
part to repay the Company'’s existing consolidagethtloan with Silicon Valley Bank. The remaindersath funds will be used to fund the
Company’s ongoing working capital needs.

The loans bear interest at a stated fixed rate @f% per annum. During the first eighteen (18) thsrfollowing the closing date, the
payments on the term loans are interest-only ash cate of 7.0% per annum and a payment-in-kitestést rate of 4.0%, which payment-in-
kind interest is capitalized semi-annually, begmgnivith December 31, 2013. Following such eightde) month interest-only period, the
term loans are amortized with 65% of the princgralunt thereof being due in equal monthly instatite@ver the following eighteen (18)
months with a balloon payment equal to 35% of #maining principal amount of the term loans, plosraed interest, being payable on
July 18, 2016 (the “ Maturity Datg.

The Company'’s obligations under the Loan Agreeraeatsecured by a first-priority security interestiie Company'’s intellectual property
assets (other than certain patents and relatetbastagting to the NVvault® product line) pursusmtin intellectual property security
agreement with the Lender (the " IP_Security Agreett) and a second-priority security interest in sabsglly all of the Company’s other
assets.

In connection with the Loan Agreement, the Compaag certain facility, due diligence and legal feéshe Lender on the closing date an
obligated to pay a conditional facility fee upotisfaction of the IP Monetization Milestones. lietCompany repays the term loans prior to
the first anniversary of the closing date, othantkinder certain conditions and in connection #ithsettlement of certain intellectual
property matters, the Company is obligated to payliender an early repayment option premium equa0dt0% of the principal amount of
loans funded prior to such repayment date. Intediif the Company repays or prepays all or diporof the term loans prior to maturity,
the Company is obligated to pay the Lender a pneyeay fee based on a percentage of the then ouitstppdncipal balance being prepaid,
equal to 4.0% if the prepayment occurs on or gaatuly 18, 2014 (or 2.0% if such prepayment is enadconnection with the early
repayment option premium discussed in the precestngence), 2.0% if the prepayment occurs betwalgrii8, 2014 and July 18, 2015, or
0.0% if the prepayment occurs after July 18, 2015.

The Loan Agreement contains customary represengtigarranties and indemnification provisions. Than Agreement also contains
affirmative and negative covenants that, amongrdttiegs restrict the ability of the Company to:

* incur additional indebtedness or guarantees;

* incur liens;

* make investments, loans and acquisitions;

» consolidate or merge;

» sell or exclusively license assets, including adstock of subsidiaries;
» alter the business of the Company;

* engage in transactions with affiliates; and

»  pay dividends or make distributions.

The Loan Agreement also includes events of defandhyding, among other things, payment defaultsabhes of representations, warranties
or covenants, certain bankruptcy events, the mitarmaintain its listing on a nationally recogmizecurities exchange or alternatively for its
shares to be qualified for trading on the OTC RirlBoard and certain material adverse changehkjdimg an impairment of the perfection
priority of the Lender’s lien. Upon the occurrerafean event of default and following any applicablee periods, a default interest rate of an
additional 5.0% per annum may be applied to thetanting loan balances, and the Lender may dealapetstanding obligations
immediately due and payable and take such othemacas set forth in the Loan Agreement.
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Concurrently with the execution of the Loan Agreemée Company and an affiliate of the Lender mténto a Patent Monetization Side
Letter Agreement (the “ Letter Agreemeéhnt The Letter Agreement provides, among othemdbj that the Lender may be entitled to share in
certain monetization revenues that the Company aeaiye in the future related to its patent portidlhe “ Patent Portfoli). The Patent
Portfolio does not include certain patents relatmghe NVvaulf™ product line. Monetization revesisubject to this arrangement include
revenues recognized during the seven year terimedfétter Agreement from amounts (whether charaetgas settlement payments, license
fees, royalties, damages, or otherwise) actually fpaCompany or its subsidiaries in connectiorhveihy assertion of, agreement not to as

or license of, the Patent Portfolio (in whole opit) either (A) in consideration of the grantdfcense or covenant not sue, or other
immunity with respect to the Patent Portfolio, B) &s a damages award with respect to such agseftibhe Patent Portfolio, less (i) actual
legal fees and expenses (including fees payabdeaamtingency basis) and actual court costs pajchgable by Company or its subsidiarie
connection with any such assertion and/or graatlafense or covenant not to sue, or other immuwitly respect to the Patent Portfolio,
provided that such legal fees and expenses shalyged at forty percent (40%) of such gross, aggecamounts paid to Company, (ii) all
reasonable and actual legal fees, filing fees, tanance fees, annuities, and other reasonablecamal aosts and expenses paid or required to
be paid by Company or its subsidiaries after tliectifre date in connection with the prosecutionimemnance, and defense of any patents or
patent applications within the Patent Portfolia) (easonable and actual legal fees and reasomabl@ctual other costs and expenses paid or
required to be paid by Company or its subsidiariennection with the enforcement of any agreemamertaking, commitment or court
order that would generate monetization revenuedfandollection thereof, and (iv) reasonable artdalcosts of acquisition of patents and
patent applications included in the Patent Podftiiat are acquired by or licensed to Companysosubsidiaries after the effective date.
Monetization revenues also include the value attable to the Patent Portfolio in any sale of tleenPany during the seven year term, suk

to a maximum amount payable to the Lender. Thi&eLétgreement also requires that the Company usenegcially reasonable efforts to
pursue opportunities to monetize the Patent Pastthiring the term of the Letter Agreement, prodidieat Company is under no obligatior
pursue any such opportunities that Company doede®n to be in Company’s best interest in Compamgdsonable business judgment.
Notwithstanding the foregoing, there can be no@sme that the Company will be successful in tiedfets, and the Company may expe
resources in pursuit of monetization revenuesriat not result in any benefit to the Company.

Concurrently with the execution of the Loan Agreemée Company issued to an affiliate of the Lersbven-year warrants (the * Warrants
") to purchase an aggregate of 1,648,351 sharfdfompany’s common stock at a per share prid @0, of which 989,011 shares are
exercisable immediately on a cash or cashless lmasilsole or in part. Pursuant to the Warrants389,670 shares subject to the Warrants
will become exercisable upon the achievement ofRhilonetization Milestones and (ii) the remainB2p,670 shares subject to the Warrants
will become exercisable upon the Company’s reagfigin IP Milestone Term Loan. The Warrants weraessin a private placement
transaction that was exempt from registration ur@mtion 4(2) of the Securities Act of 1933 (thgeturities Act).

Also in connection with the Loan Agreement, the @amy agreed to pay to a consultant a consultingdiel to (i) $300,000 to the
consultant in connection with the Company’s recefghe Initial Term Loan and (ii) 5% of any additial principal amount loaned to the
Company as an IP Milestone Term Loan.

The descriptions of the Loan Agreement, Letter &grent, IP Security Agreement and Warrants contdieeelin do not purport to be
complete. Copies of the Loan Agreement, Letter Agrent, IP Security Agreement and form of Warratitva filed with the Company’s
quarterly report on Form 10-Q for the quarter egddeptember 30, 2013. Portions of the Letter Agesgmmay be subject to a FOIA
Confidential Treatment Request to the SecuritiesEExchange Commission (the “ SEJpursuant to Rule 24b-2 under the Securities
Exchange Act of 1934, as amended. Any omitted rizdteill be included in the request for confidemti@atment.

Amendment to Credit Agreement with Silicon Valley Bank; Payoff of Consolidated Term Loan

Concurrently with the execution of the Loan Agreetrend the funding of the Initial Term Loan, onydiiB, 2013, the Company repaid in full
all amounts owed under the Company’s consolidaed toan with Silicon Valley Bank (* SVB), consisting of a lump sum payment of
approximately $2,732,000. In addition, on July 2813, the Company and SVB entered into an amendftien“ SVB Amendmerit) to the
Company’s loan and security agreement with SVBediais of October 31, 2009 and as most recently dadeon May 14, 2012 (as amended,
the “ SVB Credit Agreemeri). Pursuant to the SVB Amendment, the SVB Credjtéement now allows for the financing and security
interests contemplated under the Loan Agreemestethinto with Lender and releases certain paterdselated assets relating to the
NVvault™ product line from the collateral subject to SVB&turity interest under the SVB Credit Agreemekdditionally, pursuant to the
SVB Amendment, advances under the revolving ling aocrue interest at a rate equal to SVB’s mosnig announced “prime rate” plus
2.75%. The SVB Amendment also relaxed the Compsatayigible net worth covenant under the SVB Cr&adieement and waived certain
events of default in connection therewith. Certajporting requirements under the SVB Credit Agreenwere modified while certain
reserves with respect to the borrowing base andwhgability of revolving loans were removed puastito the SVB Amendment. Under the
terms of the SVB Credit Agreement, the Company drayv revolving advances in an aggregate outstarglingipal amount of up to the
lesser of $5 million and the available borrowingéasubject to reserve amounts. The Company’'sWwarg base under the SVB Credit
Agreement is, subject to certain adjustments, 80&tigible accounts.

The descriptions of the SVB Amendment and the SV&JE Agreement as amended thereby contained hdoeimot purport to be complete.
A copy of the SVB Amendment will be filed with ti@mpany’s quarterly report on Form 10-Q for thertpraending September 30, 2013.
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Securities Purchase Agreement and Form of Warrant

On July 17, 2013, the Company entered into a SiesifPurchase Agreement (the “ Purchase Agreefhaith an institutional investor (the “
Purchasef), pursuant to which the Company has agreed teissd sell to the Purchaser in a registered pofficing (the “_Offering’) an
aggregate of 1,098,902 shares (the “ Shgrethe Company’s common stock and warrants tpase up to an aggregate of 1,098,902
shares of the Company’s common stock (the “ Pusth&&rrants” and the shares issuable upon exercise of thehBser Warrants, the *
Purchaser Warrant Shargsat a purchase price of $0.91 per share and apaoging warrant, for aggregate gross proceedsmbapnately
$1.0 million and expected net proceeds, after dimyoffering costs, of approximately $960,000.eT®ompany expects that the Offering
will close on or about July 19, 2013, subject t ltisfaction of customary closing conditions. Tmnpany intends to use the net proceeds
from the Offering for general corporate purposes.

Pursuant to the terms of the Purchase Agreemetite atlosing of the Offering the Company will isgtoghe Purchaser a Purchaser Warra
purchase up to the number of Purchaser WarraneSiegual to 100% of the number of Shares issueda@ddo such Purchaser in the
Offering. The Purchaser Warrant will become e)satioie as of the date of its issuance, will haverm bf seven years, and will have an
exercise price of $1.00 per share. The exercise pnd the number of Purchaser Warrant Sharealilsupon exercise of the Purchaser
Warrant are subject to adjustment in the everaimipng other things, certain transactions affedtiegCompany’s common stock (including
without limitation stock splits and stock dividefdand certain fundamental transactions (includiftout limitation a merger or other sale-
of-company transaction).

The issuance and sale of the Shares, Purchaseamiigrand Purchaser Warrant Shares (collectiviedy’, Securities) is registered under the
Securities Act pursuant to the Company’s Registra8tatement on Form S-3 (No. 333-177118), which eexlared effective by the SEC on
November 18, 2011, as supplemented by a prospsepsement dated July 17, 2013 and filed with tBE€ $ursuant to Rule 424(b)(5) unc
the Securities Act. The Securities may only bereffl by means of a prospectus. Copies of the praspand prospectus supplement can be
obtained directly from the Company and at the SEEbsite at www.sec.gov. No statement in this dut or the attached exhibits is an
offer to purchase or a solicitation of an offes#il securities. No offer, solicitation or saldlwie made in any jurisdiction in which such of
solicitation or sale is unlawful. The Company haseéngaged an underwriter, placement agent or adidsarrange the purchase or sale of
of the Securities in the Offering.

A copy of the opinion of Morrison & Foerster LLPa#ng to the legality of the issuance and salthefSecurities in the Offering is attached
as Exhibit 5.1 hereto. The form of Purchaser Wdraad the Purchase Agreement are filed as Exiititeind 10.1 hereto, respectively, and
are incorporated herein by reference. The forapdascription of such documents and the transactiontemplated thereby is qualified in
entirety by reference to such exhibits.

Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.

The information set forth above in Item 1.01 obtliurrent Report on Form 8-K that relates to tle@on of a direct financial obligation of
the Company is incorporated by reference herein.

Item 3.02 Unregistered Sales of Equity Securities.

The Company relied on the exemption from regisirationtained in Section 4(2) of the Securities iAatonnection with the issuance of the
Warrants pursuant to the Loan Agreement. The Wegtaave not been registered under the SecuritigsoAstate securities laws, and may
not be offered or sold in the United States withmeihg registered with the SEC or through an applie exemption from SEC registration
requirements. This Current Report on Form 8-K isarooffer to sell or the solicitation of an ofterbuy the Warrants or the securities
issuable upon exercise thereof. The other infomnatalled for by this item is contained in Item1,.hich is incorporated herein by
reference.

Item 8.01 Other Events.

On July 18, 2013, the Company issued press relessenincing the execution of the Loan Agreemertopy of the press release is attached
hereto as Exhibit 99.1 and is incorporated hergithts reference.




Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.

Exhibit No. Description

4.1 Form of Warran

51 Opinion of Morrison & Foerster LLI

10.1 Securities Purchase Agreement dated July 17, 28tl@len Netlist, Inc. and the purchaser identiffeztein
23.1 Consent of Morrison & Foerster LLP (contained irhibit 5.1)

99.1 Press Release of Netlist, Inc., dated July 18, :
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SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the registrant has duly caussdéport to be signed on its behalf by the
undersigned hereunto duly authorized.

NETLIST, INC.
Dated: July 18, 2013 By: /s/ Gail M. Sasak

Gail M. Sasak
Vice President and Chief Financial Offic
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Exhibit 4.1
COMMON STOCK PURCHASE WARRANT
NETLIST, INC.
Warrant Shares Initial Exercise Date: July , 20!

THIS COMMON STOCK PURCHASE WARRANT (the_* Warrafjtcertifies that, for value received, orits
assigns (the “ Holdéy is entitled, upon the terms and subject to thetations on exercise and the conditions heregmafét forth, at any time
on or after July , 2013 (the “ Initial ExezeiDat€’) and on or prior to the close of business onilyear anniversary of the Initial Exercise
Date (the “ Termination Dat® but not thereafter, to subscribe for and purehfasm Netlist, Inc., a Delaware corporation (thEdmpany’),
up to shares (as subject to adjustiergunder, the * Warrant Shaf¢®f the common stock of the Company, par valu®©8 per
share, (the “ Common Sto&k The purchase price of one share of Common Stwaler this Warrant shall be equal to the Exereisee, as
defined in Section 2(b).

Section 1 Definitions Capitalized terms used and not otherwise defirerdin shall have the meanings set forth in that
certain Securities Purchase Agreement (the * PseclA@reement), dated July 17, 2013, among the Company angbtinehasers signatory
thereto.

Section 2 Exercise

a) Exercise of the purchase rights regmé&ed by this Warrant may be made, in whole @ain, at any time or times
on or after the Initial Exercise Date and on ombethe Termination Date by delivery to the Compgmysuch other office or agency
of the Company as it may designate by notice itimgito the registered Holder at the address oHbleler appearing on the books
of the Company) of a duly executed facsimile copthe Notice of Exercise Form annexed hereto. Withiee (3) Trading Days
following the date of exercise as aforesaid, thédeloshall deliver the aggregate Exercise PricdHershares specified in the
applicable Notice of Exercise by wire transfer asltiers check drawn on a United States bank unless gtdass exercise procedi
specified in Section 2(c) below is specified in #dpplicable Notice of Exercise. Notwithstanding thiryg herein to the contrary, the
Holder shall not be required to physically surrartties Warrant to the Company until the Holder phaschased all of the Warrant
Shares available hereunder and the Warrant hasaxeecised in full, in which case, the Holder sisalirender this Warrant to the
Company for cancellation within three (3) Tradingy3 of the date the final Notice of Exercise is\@gkd to the Company. Partial
exercises of this Warrant resulting in purchases jpdrtion of the total number of Warrant Sharegilaile hereunder shall have the
effect of lowering the outstanding number of Watr@hares purchasable hereunder in an amount exjtred spplicable number of
Warrant Shares purchased. The Holder and the Qoymgteall maintain records showing the number of MifarShares purchased
and the date of such purchases. The Company sHalkdany objection to any Notice of Exercise Famithin one (1) Business Day
of receipt of such noticeThe Holder and




any assignee, by acceptance of thisWarrant, acknowledge and agree that, by reason of the provisions of this paragraph,
following the pur chase of a portion of the Warrant Shares hereunder, the number of Warrant Shares available for purchase
hereunder at any given time may belessthan the amount stated on the face her eof.

b) Exercise Price The exercise price per share of the Common Siadkr this Warrant shall i$1.00, subject to
adjustment hereunder (the “ Exercise Ptjce

C) Cashless Exercisk at the time of exercise hereof there is neetf/e registration statement registering, or the
prospectus contained therein is not availableHerissuance of the Warrant Shares to the Holden, tthis Warrant may only be
exercised, in whole or in part, at such time by nseaf a “cashless exercise” in which the Holdetldi@entitled to receive a number
of Warrant Shares equal to the quotient obtaineditading [(A-B) (X)] by (A), where:

(A) = the VWAP on the Trading Day immediately prditwy the date on which Holder elects to exercige\Warrant by
means of a “cashless exercise,” as set forth impipdicable Notice of Exercise;

(B) = the Exercise Price of this Warrant, as adjdstereunder; and

(X) = the number of Warrant Shares that would Baable upon exercise of this Warrant in accordanttethe terms of thi
Warrant if such exercise were by means of a caslcise rather than a cashless exercise.

“VWAP " means, for any date, the price determined byfitseof the following clauses that applies: (ajtie Common
Stock is then listed or quoted on a Trading Marttet,daily volume weighted average price of the @am Stock for such date (or
the nearest preceding date) on the Trading Manketlich the Common Stock is then listed or quotedeported by Bloomberg L.
(based on a Trading Day from 9:30 a.m. (New Yory @me) to 4:02 p.m. (New York City time)), (bj the OTC Bulletin Board is
not a Trading Market, the volume weighted averageemf the Common Stock for such date (or the esgsreceding date) on the
OTC Bulletin Board, (c) if the Common Stock is tlo¢n listed or quoted for trading on the OTC Bili@oard and if prices for the
Common Stock are then reported in the “Pink Shaailished by Pink OTC Markets, Inc. (or a simiaganization or agency
succeeding to its functions of reporting pricelsg most recent bid price per share of the CommookSto reported, or (d) in all ott
cases, the fair market value of a share of ComntockSs determined by an independent appraisertedié good faith by the
Company and reasonably acceptable to the Holdaasyadjority in interest of the Securities then tanding, the fees and expenses
of which shall be paid by the Company.

d) Mechanics of Exercise

i. Delivery of Warrant Shares Upon Exercis€éhe Company shall use best efforts to caus&heant
Shares purchased hereunder to




be transmitted by the Transfer Agent to the Holwecrediting the account of the Holder’'s prime keolith The
Depository Trust Company through its Deposit orifiawal at Custodian system_(* DWATIf the Company is
then a participant in such system and either (Ajehs an effective registration statement perngjtthe issuance of
the Warrant Shares to or resale of the WarranteShay Holder or (B) this Warrant is being exercigedcashless
exercise, and otherwise by physical delivery toatidress specified by the Holder in the Notice xdrEise by the
date that is three (3) Trading Days after the tai€§A) the delivery to the Company of the NotmeExercise,

(B) surrender of this Warrant (if required) and (@yment of the aggregate Exercise Price as sbtdbove
(including by cashless exercise, if permitted) fsdate, the * Warrant Share Delivery Dgte The Warrant Share
shall be deemed to have been issued, and Holderyoother person so designated to be named tharalhbe
deemed to have become a holder of record of suateslor all purposes, as of the date the Warranbleen
exercised, with payment to the Company of the HEgerrice (or by cashless exercise, if permitted) @l taxes
required to be paid by the Holder, if any, pursuarection 2(d)(vi) prior to the issuance of ssbhres, having
been paid.

i. Delivery of New Warrants Upon Exercisdf this Warrant shall have been exercised in, ghe
Company shall, at the request of a Holder and @oiorender of this Warrant certificate, at the tiofielelivery of
the Warrant Shares, deliver to the Holder a newreidirevidencing the rights of the Holder to purehtiese
unpurchased Warrant Shares called for by this Wgrvehich new Warrant shall in all other respe@sdentical
with this Warrant.

iii. Rescission Rights If the Company fails to cause the Transfer Aderitansmit to the Holder the
Warrant Shares pursuant to Section 2(d)(i) by tleeréht Share Delivery Date, then the Holder willdnghe right
to rescind such exercise.

iv. Compensation for Buln on Failure to Timely Deliver Warrant Shares Ugexercise In addition tc
any other rights available to the Holder, if then@xany fails to cause the Transfer Agent to transortihe Holder
the Warrant Shares pursuant to an exercise onforebhe second Trading Day following the Warraha®
Delivery Date, and if after such date the Holdeeuired by its broker to purchase (in an operketaransaction
or otherwise) or the Holdes’brokerage firm otherwise purchases, shares off@nStock to deliver in satisfacti
of a sale by the Holder of the Warrant Shares wttietHolder anticipated receiving upon such exer(s* BuyIn
"), then the Company shall (A) pay in cash to theddr the amount, if any, by which (x) the Holdewsal
purchase price (including brokerage commissioranyf) for the shares of Common Stock so purchaseekels
(y) the amount obtained by multiplying (1) the nuenbf Warrant Shares that the Company was reqtureeéliver
to




the Holder in connection with the exercise at igsmes (2) the price at which the sell order giviigg to such
purchase obligation was executed, and (B) at ttieropf the Holder, either reinstate the portiortted Warrant an
equivalent number of Warrant Shares for which sexdrcise was not honored (in which case such eseestiall be
deemed rescinded) or deliver to the Holder the rarmbshares of Common Stock that would have bssured ha
the Company timely complied with its exercise aptivitry obligations hereunder. For example, if iHader
purchases Common Stock having a total purchase pfi$11,000 to cover a Buy-In with respect to #amapted
exercise of shares of Common Stock with an aggeeggle price giving rise to such purchase obligatio$10,000
under clause (A) of the immediately preceding secegehe Company shall be required to pay the H@der00.
The Holder shall provide the Company written noticdicating the amounts payable to the Holder speet of the
Buy-In and, upon request of the Company, evideffitkeoamount of such loss. Nothing herein shaiitia
Holder’s right to pursue any other remedies avéslab it hereunder, at law or in equity includingthout
limitation, a decree of specific performance andtiarnctive relief with respect to the Company’difee to timely
deliver shares of Common Stock upon exercise ofMherant as required pursuant to the terms hereof.

v. No Fractional Shares or ScripNo fractional shares or scrip representing foaet shares shall be
issued upon the exercise of this Warrant. As tofeaction of a share which the Holder would othisewbe entitle:
to purchase upon such exercise, the Company shét, election, either pay a cash adjustmentspeet of such
final fraction in an amount equal to such fractioaltiplied by the Exercise Price or round up to tiest whole
share.

vi. Charges, Taxes and Expensdssuance of Warrant Shares shall be made wittitarge to the
Holder for any issue or transfer tax or other ircithl expense in respect of the issuance of suchawWtsshares, all
of which taxes and expenses shall be paid by tepaay, and such Warrant Shares shall be issuéx ingme of
the Holder or in such name or names as may betditdry the Holder; providechowever, that in the event
Warrant Shares are to be issued in a name othethlbaname of the Holder, this Warrant when sureesd for
exercise shall be accompanied by the Assignmemh Bttached hereto duly executed by the Holder hed t
Company may require, as a condition thereto, tlyeneat of a sum sufficient to reimburse it for argrisfer tax
incidental thereto. The Company shall pay all fanAgent fees required for same-day processiranpfNotice
of Exercise.

vii. Closing of Books The Company will not close its stockholder booksecords in any manner whi
prevents the timely exercise of this Warrant, pansuo the terms hereof.
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e) Holdés Exercise Limitations The Company shall not effect any exercise af Warrant, and a Holder shall not
have the right to exercise any portion of this Vilaty pursuant to Section 2 or otherwise, to therexhat after giving effect to such
issuance after exercise as set forth on the ajmbdiddotice of Exercise, the Holder (together wik Holder's Affiliates, and any
other Persons acting as a group together with thided or any of the Holder’s Affiliates), would beficially own in excess of the
Beneficial Ownership Limitation (as defined belowjor purposes of the foregoing sentence, the nuoflEhares of Common Stock
beneficially owned by the Holder and its Affiliatesall include the number of shares of Common Sisskable upon exercise of t
Warrant with respect to which such determinatiobesg made, but shall exclude the number of shafr€ommon Stock which
would be issuable upon (i) exercise of the remainnmonexercised portion of this Warrant benefigiallvned by the Holder or any of
its Affiliates and (ii) exercise or conversion dktunexercised or nonconverted portion of any atheurities of the Company
(including, without limitation, any other Commoto8k Equivalents) subject to a limitation on corsien or exercise analogous to
the limitation contained herein beneficially owrtgdthe Holder or any of its Affiliates. Exceptset forth in the preceding senten
for purposes of this Section 2(e), beneficial ovghgr shall be calculated in accordance with Secti#(d) of the Exchange Act and
the rules and regulations promulgated thereuntlbeing acknowledged by the Holder that the Compampt representing to the
Holder that such calculation is in compliance v@ection 13(d) of the Exchange Act and the Holdepisly responsible for any
schedules required to be filed in accordance thignewTo the extent that the limitation contairiedhis Section 2(e) applies, the
determination of whether this Warrant is exercisgbi relation to other securities owned by theddoltogether with any Affiliates)
and of which portion of this Warrant is exercisagiall be in the sole discretion of the Holder, relsubmission of a Notice of
Exercise shall be deemed to be the Hokldetermination of whether this Warrant is exefllisin relation to other securities owr
by the Holder together with any Affiliates) andvaifiich portion of this Warrant is exercisable, itle@ase subject to the Beneficial
Ownership Limitation, and the Company shall havehbligation to verify or confirm the accuracy ofcbudetermination and shall
have no liability for exercises of this Warranttthee not in compliance with the Beneficial OwrgpsLimitation. In addition, a
determination as to any group status as contentpdieve shall be determined in accordance withi@e&B(d) of the Exchange A
and the rules and regulations promulgated thereurfeler purposes of this Section 2(e), in deterngrthe number of outstanding
shares of Common Stock, a Holder may rely on thelbar of outstanding shares of Common Stock asctefien (A) the
Company’s most recent periodic or annual repogtifivith the Commission, as the case may be, (Bdr@ mecent public
announcement by the Company or (C) a more recdtiewnotice by the Company or the Transfer Agettirsg forth the number of
shares of Common Stock outstanding. Upon theewritr oral request of a Holder, the Company shiilimvtwo Trading Days
confirm orally and in writing to the Holder the nber of shares of Common Stock then outstandinganincase, the number of
outstanding shares of Common Stock shall be detedrafter giving effect to the conversion or exaa@f securities of the
Company, including this Warrant, by the HoldertsrAffiliates since the date as of which such nundieutstanding shares of
Common Stock was reported. The “ Beneficial




Ownership Limitatiori’ shall be 4.99% of the number of shares of the @om Stock outstanding immediately after giving effi

the issuance of shares of Common Stock issuable expercise of this Warrant. The Holder, upon eeslthan 61 days’ prior notice
to the Company, may increase or decrease the Balaédiwnership Limitation provisions of this Secti@(e), provided that the
Beneficial Ownership Limitation in no event exce®d39% of the number of shares of the Common Stot¢ktanding immediately
after giving effect to the issuance of shares ah@mn Stock upon exercise of this Warrant held leyHblder and the provisions of
this Section 2(e) shall continue to apply. Anyrsinwrease or decrease will not be effective uh#l61st day after such notice is
delivered to the Company. The provisions of tldsagraph shall be construed and implemented inrmeratherwise than in strict
conformity with the terms of this Section 2(e) trect this paragraph (or any portion hereof) whitdy be defective or inconsistent
with the intended Beneficial Ownership Limitatioarhin contained or to make changes or supplemegtssary or desirable to
properly give effect to such limitation. The lintittns contained in this paragraph shall apply snecessor holder of this Warrant.

Section 3 Certaidjustments

a) Stock Dividends and Splits the Company, at any time while this Warranbigstanding: (i) pays a stock
dividend or otherwise makes a distribution or disttions on shares of its Common Stock or any o#lgerity or equity equivalent
securities payable in shares of Common Stock (whicchavoidance of doubt, shall not include anyrshaf Common Stock issued
by the Company upon exercise of this Warrant) s{ipdivides outstanding shares of Common Stockan&wger number of shares,
(iii) combines (including by way of reverse stoghi§ outstanding shares of Common Stock into allenaumber of shares, or
(iv) issues by reclassification of shares of thenGwn Stock any shares of capital stock of the Campidnen in each case the
Exercise Price shall be multiplied by a fractionndfich the numerator shall be the number of shaf€ommon Stock (excluding
treasury shares, if any) outstanding immediatefgrgesuch event and of which the denominator df®the number of shares of
Common Stock outstanding immediately after sucmgand the number of shares issuable upon exestibés Warrant shall be
proportionately adjusted such that the aggregaéedise Price of this Warrant shall remain unchang&ely adjustment made
pursuant to this Section 3(a) shall become effedtivmediately after the record date for the deteativon of stockholders entitled to
receive such dividend or distribution and shalldyee effective immediately after the effective datéhe case of a subdivision,
combination or re-classification.

b) [Reserved].

c) Subsequent Rights Offeringl addition to any adjustments pursuant to $acki(a) above, if at any time while
this Warrant is outstanding the Company grantsieis®r sells any Common Stock Equivalents or rightsurchase stock, warrants,
securities or other property pro rata to the re¢miders of Common Stock (the “ Purchase Rightthen the Holder will be entitled
to acquire, upon the terms applicable to such RselRights, the aggregate Purchase Rights whidHdtter could have

6




acquired if the Holder had held the number of shafeCommon Stock acquirable upon complete exenfitlgis Warrant (without
regard to any limitations on exercise hereof, idsig without limitation, the Beneficial Ownershipnhitation) immediately before

the date on which a record is taken for the giliaatiance or sale of such Purchase Rights, or,stuch record is taken, the date as of
which the record holders of shares of Common Saweko be determined for the grant, issue or dadech Purchase Rights
(provided, however, to the extent that the Holdeght to participate in any such Purchase Rightild@esult in the Holder
exceeding the Beneficial Ownership Limitation, thlea Holder shall not be entitled to participatesith Purchase Right to such
extent (or beneficial ownership of such shares@h@on Stock as a result of such Purchase Rightdio sxtent) and such Purchase
Right to such extent shall be held in abeyancéheHolder until such time, if ever, as its righéteto would not result in the Holder
exceeding the Beneficial Ownership Limitation).

d) Pro Rata DistributionsDuring such time as this Warrant is outstandifiipe Company shall declare or make any
dividend or other distribution of its assets (g@hts to acquire its assets) to holders of shar€oafmon Stock, by way of return of
capital or otherwise (including, without limitatipany distribution of cash, stock or other secesitiproperty or options by way of a
dividend, spin off, reclassification, corporaterraagement, scheme of arrangement or other sitnéasaction) (a “ Distributich),
at any time after the issuance of this Warrann tireeach such case, the Holder shall be entitigzarticipate in such Distribution to
the same extent that the Holder would have pastieip therein if the Holder had held the numbermhefas of Common Stock
acquirable upon complete exercise of this Warraithbut regard to any limitations on exercise hé&rewluding without limitation,
the Beneficial Ownership Limitation) immediatelyfbee the date of which a record is taken for sugdtribution, or, if no such
record is taken, the date as of which the recotddns of shares of Common Stock are to be detedrfmethe participation in such
Distribution (provided however, to the extent that the Holder’s right to partatipin any such Distribution would result in the
Holder exceeding the Beneficial Ownership Limitatithen the Holder shall not be entitled to pgpté in such Distribution to such
extent (or in the beneficial ownership of any seasECommon Stock as a result of such Distribut@mauch extent) and the portion
of such Distribution shall be held in abeyancetifar benefit of the Holder until such time, if evas, its right thereto would not result
in the Holder exceeding the Beneficial Ownershimitation).

e) Fundamental Transactidfi at any time while this Warrant is outstandifij the Company directly or indirectly
in one or more related transactions effects anygeresr consolidation of the Company with or int@#er Person, (ii) the Company
directly or indirectly, effects any sale, leaseelise, assignment, transfer, conveyance or othposition of all or substantially all of
its assets in one or a series of related transest{di) any, direct or indirect, purchase offemder offer or exchange offer (whether
by the Company or another Person) is completedupatgo which holders of Common Stock are permititesill, tender or
exchange their shares for other securities, caghoperty and has been accepted by the holder@%fd more of the outstanding
Common Stock, (iv) the Company , directly or indttg, in one or more related transactions effeots r@classification,
reorganization or recapitalization of the




Common Stock or any compulsory share exchange aotr$o which the Common Stock is effectively cotedrinto or exchanged
for other securities, cash or property, or (v)@@mnpany , directly or indirectly, in one or moréated transactions consummates a
stock or share purchase agreement or other buginadsination (including, without limitation, a reg@nization, recapitalization,
spin-off or scheme of arrangement) with anothes®er group of Persons whereby such other Persgroop acquires more than
50% of the outstanding shares of Common Stocki(miiding any shares of Common Stock held by theoPerson or other
Persons making or party to, or associated or atfitl with the other Persons making or party toh stieck or share purchase
agreement or other business combination ) (eachumtiamental Transactid)y then, upon any subsequent exercise of this &vayr
the Holder shall have the right to receive, forledarrant Share that would have been issuable spom exercise immediately prior
to the occurrence of such Fundamental Transadiiaihe option of the Holder (without regard to éimjitation in Section 2(e) on the
exercise of this Warrant), the number of sharéSmhmon Stock of the successor or acquiring corporatr of the Company, if it is
the surviving corporation, and any additional cdesation (the “ Alternate Consideratityreceivable as a result of such
Fundamental Transaction by a holder of the numbshares of Common Stock for which this Warrargxercisable immediately
prior to such Fundamental Transaction (without réda any limitation in Section 2(e) on the exeeaid this Warrant). For purpos
of any such exercise, the determination of the &sgerPrice shall be appropriately adjusted to apppuch Alternate Consideration
based on the amount of Alternate Consideratioratdiguin respect of one share of Common Stock ih sumdamental Transaction,
and the Company shall apportion the Exercise Rmgeng the Alternate Consideration in a reasonabiener reflecting the relative
value of any different components of the Altern@tmsideration. If holders of Common Stock are gigay choice as to the
securities, cash or property to be received inradBmental Transaction, then the Holder shall bergthe same choice as to the
Alternate Consideration it receives upon any eseroff this Warrant following such Fundamental Teation. Notwithstanding
anything to the contrary, in the event of a FundataleTransaction that is (1) an all cash transadtimeaning (x) all outstanding
shares of Common Stock prior to the Fundamentaisaetion are converted into or exchanged or tedderecash or (y) the
Company, directly or indirectly, effects any saéase, license, assignment, transfer, conveyandisjposition of all or substantially
all of its assets in one or a series of relatensaations for all cash consideration), (2) a “RiLBe-3 transaction” as defined in

Rule 13e-3 under the Exchange Act, or (3) a Fundéah&ransaction involving a person or entity mated on a national securities
exchange, including, but not limited to, the Nas@opal Select Market, the Nasdaq Global MarketherNasdag Capital Market (a
“ Non-Listed Company) in which all outstanding shares of Common Stpdkr to the Fundamental Transaction are converted
or exchanged or tendered for shares of such Naed.iSompany, the Company or any Successor Enstgd€fined below) shall, at
the Holder’s option, exercisable at any time corenity with, or within 30 days after, the consumimatof the Fundamental
Transaction, purchase this Warrant from the Holgepaying to the Holder an amount of cash equ#ttédBlack Scholes Value of
the remaining unexercised portion of this Warranthe date of the consummation of such Fundam@&ndaisaction. * Black
Scholes Valué means the value of this Warrant based on thekBdad Scholes Option
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Pricing Model obtained from the “OV” function ond&imberg, L.P. (“ BloomberY) determined as of the day of consummation of
the applicable Fundamental Transaction for prigiagooses and reflecting (A) a risk-free interet @rresponding to the U.S.
Treasury rate for a period equal to the time betwhe date of the public announcement of the applecFundamental Transaction
and the Termination Date, (B) an expected volgtéijual to the greater of 100% and the 100 daytiliblaobtained from the HVT
function on Bloomberg as of the Trading Day immésliafollowing the public announcement of the apalile Fundamental
Transaction, (C) the underlying price per shareluseuch calculation shall be the sum of the ppieeshare being offered in cast
any, plus the value of any non-cash consideraii@my, being offered in such Fundamental Transacéind (D) a remaining option
time equal to the time between the date of theipaninouncement of the applicable Fundamental Bctimn and the Termination
Date. The Company shall cause any successor @ntitfFundamental Transaction in which the Compampt the survivor (the “
Successor Entit}) to assume in writing all of the obligations et Company under this Warrant and the other Traiosac
Documents in accordance with the provisions of $gstion 3(e) pursuant to written agreements imfand substance reasonably
satisfactory to the Holder and approved by the Eio{@hich approval shall not be unreasonably wilthheonditioned or delayed)
prior to such Fundamental Transaction and shatheabption of the Holder, deliver to the Holdeeixchange for this Warrant a
security of the Successor Entity evidenced by #tevriinstrument substantially similar in form andbstance to this Warrant which
exercisable for a corresponding number of sharespital stock of such Successor Entity (or itsepaentity) equivalent to the
shares of Common Stock acquirable and receivalda egercise of this Warrant (without regard to myjtations on the exercise of
this Warrant) prior to such Fundamental Transaciom with an exercise price which applies the @gerprice hereunder to such
shares of capital stock (but taking into accouatriiative value of the shares of Common Stockyaunrsto such Fundamental
Transaction and the value of such shares of cagiitak, such number of shares of capital stocksaiett exercise price being for the
purpose of protecting the economic value of thignafet immediately prior to the consummation of s&cimdamental Transaction),
and which is reasonably satisfactory in form arlgssance to the Holder and approved by the Holdbictwapproval shall not be
unreasonably withheld, conditioned or delayed)yvigted, however, that if the Holder elects to reegdayment of the Black Scholes
Value of the Warrant, then there shall be no oliligeto deliver a security of the Successor Entitgon the occurrence of any such
Fundamental Transaction, the Successor Entity shatieed to, and be substituted for (so that fredhadter the date of such
Fundamental Transaction, the provisions of thisfafgrand the other Transaction Documents refetdrtge “Company” shall refer
instead to the Successor Entity), and may exeesisey right and power of the Company and shallmssall of the obligations of tt
Company under this Warrant and the other Transa@mcuments with the same effect as if such Suocésstity had been named
as the Company herein.

f) CalculationsAll calculations under this Section 3 shall bede#o the nearest cent or the nearest 1/100th of a
share, as the case may be. For purposes of thi®$8¢the number of shares of Common Stock deaméd issued and outstand
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as of a given date shall be the sum of the numbshares of Common Stock (excluding treasury shé#rasy) issued and

outstanding.

9)

Notice to Holder.

i. _Adjustment to Exercise Pric&Vhenever the Exercise Price is adjusted purdoaanty provision of
this Section 3, the Company shall promptly maihte Holder a notice setting forth the Exercise €sfter such
adjustment and any resulting adjustment to the murabWarrant Shares and setting forth a briekst@&nt of the
facts requiring such adjustment.

ii. Notice to Allow Exercise by Holderf during the term of this Warrant (A) the Compashall declar
a dividend (or any other distribution in whatevemfi) on the Common Stock, (B) the Company shalladea
special nonrecurring cash dividend on or a redemmpif the Common Stock, (C) the Company shall aigbkdhe
granting to all holders of the Common Stock rightsvarrants to subscribe for or purchase any shafreapital
stock of any class or of any rights, (D) the appit@f any stockholders of the Company shall be irequin
connection with any reclassification of the Comn&tack, any consolidation or merger to which the @any is a
party, any sale or transfer of all or substantiallyof the assets of the Company, or any compulsbare exchange
whereby the Common Stock is converted into otheursties, cash or property, or (E) the Companylshghorize
the voluntary or involuntary dissolution, liquidati or winding up of the affairs of the Company nthia each case,
the Company shall cause to be mailed to the Haltis last address as it shall appear upon theamaRegister ¢
the Company, at least 20 calendar days prior t@tipdicable record or effective date hereinaftercted, a notice
stating (x) the date on which a record is to betafor the purpose of such dividend, distributi@demption, right
or warrants, or if a record is not to be taken,dage as of which the holders of the Common Stdckaprd to be
entitled to such dividend, distributions, redemptidghts or warrants are to be determined orl{g)date on which
such reclassification, consolidation, merger, dadasfer or share exchange is expected to bectigatiee or
close, and the date as of which it is expectedhblters of the Common Stock of record shall béledtto
exchange their shares of the Common Stock for gexgjrcash or other property deliverable upon such
reclassification, consolidation, merger, sale,gfanor share exchange; provided that the failoimaail such notice
or any defect therein or in the mailing thereoflshat affect the validity of the corporate actimaquired to be
specified in such notice. To the extent that aotyce provided hereunder constitutes, or contairegerial, non-
public information regarding the Company or anyref Subsidiaries, the Company shall simultaneodisigiose
such information in compliance with applicable sé&@@s laws. The Holder shall remain entitled to
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exercise this Warrant during the period commenoimghe date of such notice to the effective dathefevent
triggering such notice except as may otherwisexpeessly set forth herein.

Section 4 Transfer of Warrant

a) Transferability Subject to compliance with applicable securitégs, this Warrant and all rights hereunder
(including, without limitation, any registratiorghts) are transferable, in whole or in part, upemender of this Warrant at the
principal office of the Company or its designateer, together with a written assignment of thisriaat substantially in the form
attached hereto duly executed by the Holder aagent or attorney and funds sufficient to pay aagdfer taxes payable upon the
making of such transfer. Upon such surrender iimelgquired, such payment, the Company shall exeantl deliver a new Warrant
or Warrants in the name of the assignee or asssgasepplicable, and in the denomination or denatitins specified in such
instrument of assignment, and shall issue to thigasr a new Warrant evidencing the portion of Warrant not so assigned, and
this Warrant shall promptly be cancelled. The \&atyif properly assigned in accordance herewithy tve exercised by a new
holder for the purchase of Warrant Shares withewirlg a new Warrant issued.

b) New WarrantsThis Warrant may be divided or combined with otA&arrants upon presentation hereof at the
aforesaid office of the Company, together with &tem notice specifying the names and denominationghich new Warrants are
be issued, signed by the Holder or its agent ormadty. Subject to compliance with Section 4(a)Xoaany transfer which may be
involved in such division or combination, the Compahall execute and deliver a new Warrant or Wesran exchange for the
Warrant or Warrants to be divided or combined icoadance with such notice. All Warrants issuedrandfers or exchanges shall
dated the initial issuance date of this Warrantstmall be identical with this Warrant except ath® number of Warrant Shares
issuable pursuant thereto.

C) Warrant ReqisteThe Company shall register this Warrant, upooms to be maintained by the Company for
that purpose (the * Warrant Reqistirin the name of the record Holder hereof fromeito time. The Company may deem and treat
the registered Holder of this Warrant as the altsawner hereof for the purpose of any exercisedfesr any distribution to the
Holder, and for all other purposes, absent actatit@ to the contrary.

Section 5 Miscellaneous
a) No Rights as Stockholder Until Exseci This Warrant does not entitle the Holder to aaiing rights, dividends

or other rights as a stockholder of the Compangriid the exercise hereof as set forth in Sect{of)(}, except as expressly set forth
in Section 3.
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b) Loss, Theft, Destruction or Mutilatiof Warrant The Company covenants that upon receipt by thepgaay of
evidence reasonably satisfactory to it of the Itssft, destruction or mutilation of this Warramtamy stock certificate relating to the
Warrant Shares, and in case of loss, theft or g@etstn, of indemnity or security reasonably satitfay to it (which, in the case of t
Warrant, shall not include the posting of any beaad upon surrender and cancellation of such Waaastock certificate, if
mutilated, the Company will make and deliver a Wgarrant or stock certificate of like tenor and didées of such cancellation, in
lieu of such Warrant or stock certificate.

C) Saturdays, Sundays, Holidays, effithe last or appointed day for the taking nf action or the expiration of any
right required or granted herein shall not be aif2ss Day, then, such action may be taken or Sgbhmay be exercised on the n
succeeding Business Day.

d) Authorized Shares

The Company covenants that, during the period theratit is outstanding, it will reserve from its
authorized and unissued Common Stock a sufficientler of shares to provide for the issuance oflagrant Shares upon
the exercise of any purchase rights under this &arrThe Company further covenants that its isseiafi this Warrant she
constitute full authority to its officers who arkarged with the duty of executing stock certificatie execute and issue the
necessary Warrant Shares upon the exercise ofitisbgse rights under this Warrant. The Companitakk all such
reasonable action as may be necessary to asstusutteWarrant Shares may be issued as providedhhsithout violation
of any applicable law or regulation, or of any regments of the Trading Market upon which the ComrS8tock may be
listed. The Company covenants that all Warrant&hwhich may be issued upon the exercise of thehpse rights
represented by this Warrant will, upon exercisthefpurchase rights represented by this Warranpagthent for such
Warrant Shares in accordance herewith, be dulyoaizgd, validly issued, fully paid and nonassessalld free from all
taxes, liens and charges created by the Compamgjpect of the issue thereof (other than taxesspect of any transfer
occurring contemporaneously with such issue).

Except and to the extent as waived or consentbg the Holder, the Company shall not by any actiocluding,
without limitation, amending its certificate of imporation or through any reorganization, transfasissets, consolidation,
merger, dissolution, issue or sale of securitieanyrother voluntary action, avoid or seek to awb&observance or
performance of any of the terms of this Warrant,will at all times in good faith assist in the gang out of all such terms
and in the taking of all such actions as may bessary or appropriate to protect the rights of Holk set forth in this
Warrant against impairment. Without limiting thengrality of the foregoing, the Company will (i)triocrease the par
value of any Warrant Shares above the amount payhbtefor upon such exercise immediately pricuich increase in par
value, (i)
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take all such action as may be necessary or apatepn order that the Company may validly and liggasue fully paid
and nonassessable Warrant Shares upon the exefrthés Warrant and (iii) use commercially reasdeafforts to obtain
all such authorizations, exemptions or consents faoy public regulatory body having jurisdictioreteof, as may be,
necessary to enable the Company to perform itgatitins under this Warrant.

Before taking any action which would result in @justment in the number of Warrant Shares for wiiih
Warrant is exercisable or in the Exercise Price,Gompany shall obtain all such authorizationsxengtions thereof, or
consents thereto, as may be necessary from anicpagulatory body or bodies having jurisdictioeté&of.

e) JurisdictionAll questions concerning the construction, vaidenforcement and interpretation of this Warrant
shall be determined in accordance with the promsiof the Purchase Agreement.

Restrictions The Holder acknowledges that the Warrant Shacgaired upon the exercise of this Warrant, if not
registered, and the Holder does not utilize castdeercise, will have restrictions upon resale isgubby state and federal securities
laws.

0) Nonwaiver and Expenseblo course of dealing or any delay or failurexercise any right hereunder on the part
of Holder shall operate as a waiver of such righttberwise prejudice the Holder’s rights, powersemnedies. Without limiting any
other provision of this Warrant or the Purchasee&gnent, if the Company willfully and knowingly failo comply with any
provision of this Warrant, which results in any erél damages to the Holder, the Company shaltpalye Holder such amounts as
shall be sufficient to cover any costs and expemsdsding, but not limited to, reasonable attoidges, including those of
appellate proceedings, incurred by the Holder ifectng any amounts due pursuant hereto or inretise enforcing any of its
rights, powers or remedies hereunder.

h) Notices Any notice, request or other document requirepgesmitted to be given or delivered to the Holdeithe
Company shall be delivered in accordance with titeca provisions of the Purchase Agreement.

i) Limitation of Liability. No provision hereof, in the absence of any wiffitive action by the Holder to exercise
this Warrant to purchase Warrant Shares, and nmeration herein of the rights or privileges of thader, shall give rise to any
liability of the Holder for the purchase price afyaCommon Stock or as a stockholder of the Compahsgther such liability is
asserted by the Company or by creditors of the Gamp

)] Remedies The Holder, in addition to being entitled to mige all rights granted by law, including recovefy
damages, will be entitled to specific performantasorights under this Warrant. The Company agithat monetary damages wo
not
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be adequate compensation for any loss incurre@dson of a breach by it of the provisions of thizrk&nt and hereby agrees to
waive and not to assert the defense in any actioadecific performance that a remedy at law wdnddrdequate.

k) Successors and AssignSubject to applicable securities laws, this \&fatriand the rights and obligations
evidenced hereby shall inure to the benefit of lamdinding upon the successors and permitted asefghe Company and the
successors and permitted assigns of Holder. Tdwdagions of this Warrant are intended to be forlibaefit of any Holder from time
to time of this Warrant and shall be enforceablehgyHolder or holder of Warrant Shares.

)] Amendment This Warrant may be modified or amended or tlowipions hereof waived with the written consent
of the Company and the Holder .

m) Severability Wherever possible, each provision of this Warsdall be interpreted in such manner as to be
effective and valid under applicable law, but ifygrovision of this Warrant shall be prohibited dnyinvalid under applicable law,
such provision shall be ineffective to the exteiuch prohibition or invalidity, without invalidiaty the remainder of such provisic
or the remaining provisions of this Warrant.

n) Headings The headings used in this Warrant are for timvenience of reference only and shall not, for any
purpose, be deemed a part of this Warrant.

(Signature Page Follows)
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IN WITNESS WHEREOF, the Company has caused thisraato be executed by its officer thereunto duitharized as
of the date first above indicated.

NETLIST, INC.

By:

Name:
Title:
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NOTICE OF EXERCISE

TO: NETLIST, INC.

(1) The undersigned hereby elects to purchase Warrant Shares of the Company purstaatine terms of the
attached Warrant (only if exercised in full), aedders herewith payment of the exercise pricelinthgether with all applicable transfer
taxes, if any.

(2) Payment shall take the form of (check appliedox):
O in lawful money of the United States; or
O if permitted the cancellation of such number of Yeat Shares as is necessary, in accordance wifortimella se
forth in subsection 2(c), to exercise this Warnaith respect to the maximum number of Warrant Sharechasable

pursuant to the cashless exercise procedure s$ktifiosubsection 2(c).

(3) Please issue said Warrant Shares in the p&the undersigned or in such other name as isf&gmbbelow:

The Warrant Shares shall be delivered to the fahgDWAC Account Number:

[SIGNATURE OF HOLDER]

Name of Investing Entity

Signature of Authorized Signatory of Investing &r:
Name of Authorized Signator

Title of Authorized Signatory

Date:




ASSIGNMENT FORM
(To assign the foregoing warrant, execute
this form and supply required information.
Do not use this form to exercise the warrant.)

FOR VALUE RECEIVED, [ ]all of or [ ] shares of the foregoing Warrant and all tsgévidenced thereby are
hereby assigned to

whose address is

Dated: ,

Holder' s Signature

Holders Address

Signature Guarantee

NOTE: The signature to this Assignment Form mostespond with the name as it appears on the faite &arrant, without alteration «
enlargement or any change whatsoever, and musidramfeed by a bank or trust company. Officeigborations and those acting in a
fiduciary or other representative capacity shou&groper evidence of authority to assign the goiag Warrant.




Exhibit 5.1

. ¥ npp—— 5 12531 HIGH BLUFF DRIVE MORRISON & FOERSTER LLP
MORRISON FOERSTER SAN DIEGO, CALIFORNIA
92130-2040 NEW YORK, SAN FRANCISCO

LOS ANGELES, PALO ALTO,
TELEPHONE: 858.720.5100 FACSIMILE:SACRAMENTO, SAN DIEGO,
858.720.5125 DENVER, NORTHERN VIRGINIA,

WASHINGTON, D.C.
WWW.MOFO.COM

TOKYO, LONDON, BRUSSELS,

BEIJING, SHANGHAI, HONG KONC

July 17, 2013

Netlist, Inc.
51 Discovery, Suite 150
Irvine, CA 92618

Re: Issuance and Sale of up to 1,098,902 Shares of @on8tock, Warrants to Purchase up to 1,098,902eShkdrCommon Stock and
1,098,902 Shares of Common Stock Issuable UponcEesof Warrants of Netlist, Inc.

Ladies and Gentlemen:

We are acting as counsel to Netlist, Inc., a Detavearporation (the Company "), in connection with the issuance and sale ofaip
1,098,902 shares (theShares”) of the Company’s common stock, par value $0.p8d share (the Common Stock "), together with
warrants to purchase up to 1,098,902 shares ofnf@tanStock (the Warrants”) and up to 1,098,902 shares of Common Stock dsua
upon exercise of the Warrants (th&/arrant Shares”, and together with the Shares and Warrants, tBeetirities”), pursuant to a
Registration Statement on Form S-3 (File No. 33311B) (the “Registration Statement ") filed with the Securities and Exchange
Commission (the Commission ") under the Securities Act of 1933, as amendee (#hct "), and declared effective by the Commission on
November 18, 2011, the related prospectus incltioeebin (the* Prospectus”), and the prospectus supplement to be filed with
Commission pursuant to Rule 424(b) promulgated utideAct (the “Prospectus Supplement ).

As counsel to the Company, we have examined olgvacopies, certified or otherwise identifiedotar satisfaction, of such documents,
corporate records, certificates of public officiated other instruments as we have deemed necdesding purposes of rendering this opinion
and we are familiar with the proceedings taken @oghosed to be taken by the Company in connectitinthe authorization, issuance and
sale of the Shares, the Warrants and the WarraareSh In our examination, we have assumed theigemess of all signatures, the
authenticity of all documents submitted to us agioals and the conformity with the originals of écuments submitted to us as copies.

Based upon, subject to and limited by the foregoigare of the opinion that:

1. The Shares have been duly and yadidthorized and upon issuance, delivery and paytherefor in the manner contemplated by
the Registration Statement, the Prospectus anBrtbepectus Supplement, will be legally issuedyfpdid and nonassessable.




2. Provided that the Warrants have lzkéy executed and delivered by the Company ang delivered to the purchasers thereof
against payment therefor, the Warrants, when isanddsold as contemplated in the Registration i, the Prospectus and the Prospectus
Supplement, will be valid and legally binding olalfgpns of the Company, enforceable against the @omm accordance with their terms,
except as enforcement thereof may be limited byihagotcy, insolvency, reorganization, moratoriunotirer similar laws relating to or
affecting creditors’ rights generally and subjecgeneral equitable principles (regardless of wéreskich enforceability is considered in a
proceeding at law or in equity), limitations on #neilability of equitable relief, including specifperformance, and implied covenants of
good faith and fair dealing.

3. The Warrant Sharesve been duly authorized and, upon issuance, paytmerefor and delivery in accordance with thenteof the
Warrants, will be legally issued, fully paid andhrassessable.

We express no opinion as to matters governed byaavg/ other than the substantive laws of the Swft&elaware and New York and the
federal laws of the United States of America, asffact on the date hereof.

We hereby consent to the filing of this opinioraasexhibit to the Registration Statement and tadifierence to our firm under the caption
“Legal Matters”in the Prospectus Supplement. In giving such pesiom, we do not admit hereby that we come withéndategory of perso
whose consent is required under Section 7 of thedkdhe rules and regulations of the Commissi@rg¢under. This opinion is expressed as
of the date hereof, and we disclaim any undertatorapvise you of any subsequent changes in the $éated or assumed herein or of any
subsequent changes in applicable law.

Very truly yours,

Morrison & Foerster LLP




Exhibit 10.1
SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “ Agredrfjar dated as of July 17, 2013, between Netlist,,|a Delaware corporation
(the “ Company), and each purchaser identified on the signapages hereto (each, including its successors aighasa “ Purchasérand
collectively the “ Purchasef$.

WHEREAS, subject to the terms and conditions sghfim this Agreement and pursuant to an effeatagistration statement under
the Securities Act of 1933, as amended (the * S&esiAct”), the Company desires to issue and sell to eacbaser, and each Purchaser,
severally and not jointly, desires to purchase fthemCompany, securities of the Company as mohg dielscribed in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covats contained in this Agreement, and for othedgand valuable
consideration the receipt and adequacy of whicthareby acknowledged, the Company and each Purcagiee as follows:

ARTICLEI.
DEFINITIONS

1.1 Definitions In addition to the terms defined elsewhere is figreement, for all purposes of this Agreemdm, following
terms have the meanings set forth in this Sectibn 1

“ Acquiring Persori shall have the meaning ascribed to such terneicti€n 4.5.

“ Action ” shall have the meaning ascribed to such terneutién 3.1(j).

“ Affiliate " means any Person that, directly or indirectlytigh one or more intermediaries, controls or igrodied by or
is under common control with a Person as such tamnsised in and construed under Rule 405 unde3aherities Act.

“ Board of Directors’ means the board of directors of the Company.

“ Business Day means any day except any Saturday, any Sundgydanwhich is a federal legal holiday in the Udite
States or any day on which banking institutionthim State of New York are authorized or requiredalay or other governmental
action to close.

“ Closing” means the closing of the purchase and sale db#uairities pursuant to Section 2.1.

“ Closing Date” means the Trading Day on which all of the TransacBbocuments have been executed and deliveredel
applicable parties thereto, and all conditions @dent to (i) the Purchasers’ obligations to paySbbscription Amount and (ii) the
Company’s obligations to deliver the Securitiesgéth case, have been satisfied or waived, bui &vant later than the third
Trading Day following the date hereof.




“ Commission” means the United States Securities and Exchaogen@ission.

“ Common Stock means the common stock of the Company, par vdlu@01 per share, and any other class of securities
into which such securities may hereafter be reifladsor changed.

“ Common Stock Equivalentsmeans any securities of the Company or the Sidrid which would entitle the holder
thereof to acquire at any time Common Stock, indggdwithout limitation, any debt, preferred stocight, option, warrant or other
instrument that is at any time convertible inteegercisable or exchangeable for, or otherwiselestihe holder thereof to receive,
Common Stock.

“ Company Couns€lmeans Morrison & Foerster LLP, with offices loedtat 12531 High Bluff Drive, San Diego, CA

92130.

“ Disclosure Schedulésmeans the Disclosure Schedules of the Compariyetetl concurrently herewith.

“ EGS” means Ellenoff Grossman & Schole LLP, with offitesated at 150 East 42nd Street, New York, New YidJ®17
“ Evaluation Dat€' shall have the meaning ascribed to such terneicti8n 3.1(r).

“ Exchange Act’ means the Securities Exchange Act of 1934, asxdett and the rules and regulations promulgated
thereunder.

“ Exempt Issuanc&means the issuance of (a) shares of Common Stooftions to employees, officers, consultants or
directors of the Company pursuant to any stockption plan duly adopted for such purpose, by a nitgjof the non-employee
members of the Board of Directors or a majorityhef members of a committee of non-employee direatstablished for such
purpose, (b) securities upon the exercise or exgdhahor conversion of any Securities issued hateuand/or other securities
exercisable or exchangeable for or convertible ghtares of Common Stock issued and outstandinheoddte of this Agreement,
provided that such securities have not been amesided the date of this Agreement to increase timelber of such securities or to
decrease the exercise price, exchange price oecsion price of such securities, (C) securitiesagspursuant to acquisitions, asset
purchases, license or collaboration agreementgher strategic transactions approved by a majofithe disinterested directors of
the Company, provided that any such issuance shBllbe to a Person (or to the equityholders oéeséh) which is, itself or throug
its subsidiaries, an operating company or an owhan asset in a business synergistic with thenassi of the Company and shall
provide to the Company additional benefits in addito the investment of funds, but shall not imldwa transaction in which the
Company is issuing securities primarily for thegmse of raising capital or to an entity whose priyrtausiness is investing in
securities and (d) up to $15 million in Indebtednésgether with the issuance of certain warrantsthe securities issuable upon
exercise of such




warrants, pursuant to the terms and conditionfosét in the Fortress Agreements as of the datedier
“ ECPA ™ means the Foreign Corrupt Practices Act of 1@&7amended.
“ GAAP " shall have the meaning ascribed to such termeitién 3.1(h).
“ Indebtedness shall have the meaning ascribed to such terneitién 3.1(z).

“ Intellectual Property Right$shall have the meaning ascribed to such termeiti6n 3.1(0).

“Liens” means a material lien, charge, pledge, securigrest, encumbrance, right of first refusal, preéveptight or othe
restriction.

“ Material Adverse Effect shall have the meaning assigned to such terneati& 3.1(b).

“ Material Permits’ shall have the meaning ascribed to such termeictiSn 3.1(m).

“ Per Share Purchase Pritequals $0.91, subject to adjustment for reverskfarward stock splits, stock dividends, stock
combinations and other similar transactions ofGeenmon Stock that occur after the date of this Agrent but on or prior to the
Closing Date.

“ Person” means an individual or corporation, partnershipst, incorporated or unincorporated associajmnt venture,
limited liability company, joint stock company, gemament (or an agency or subdivision thereof) beoentity of any kind.

“ Proceedind means an action, claim, suit, investigation argareding (including, without limitation, an inforina
investigation or partial proceeding, such as a di¢gion), whether commenced or threatened.

“ Prospectus means the final prospectus filed for the RegisiraStatement.

“ Prospectus Supplemehimeans the supplement to the Prospectus complyitigRule 424(b) of the Securities Act that is
filed with the Commission and delivered by the Campto each Purchaser at the Closing.

“ Purchaser Partyshall have the meaning ascribed to such terneirtién 4.8.

“ Regqistration Statemeritmeans the effective registration statement wittmthission file No. 333-177118 which registers
the sale of the Shares, the Warrants and the WaBares to the Purchasers.

“ Required Approval$ shall have the meaning ascribed to such termeiti€n 3.1(e).
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“ Rule 144" means Rule 144 promulgated by the Commissionyauntsto the Securities Act, as such Rule may bendete
or interpreted from time to time, or any similalerer regulation hereafter adopted by the Commiskaving substantially the same
purpose and effect as such Rule.

“ Rule 424" means Rule 424 promulgated by the Commissionyaunisto the Securities Act, as such Rule may bendet

or interpreted from time to time, or any similaterer regulation hereafter adopted by the Commiskaving substantially the same
purpose and effect as such Rule.

“ SEC Reports shall have the meaning ascribed to such termeictiSn 3.1(h).
“ Securities’ means the Shares, the Warrants and the WarrawmeSh
“ Securities Act’ means the Securities Act of 1933, as amendedftandules and regulations promulgated thereunder.

“ Shares’ means the shares of Common Stock issued or isstmleach Purchaser pursuant to this Agreement.

“ Short Sale$ means all “short sales” as defined in Rule 20Refulation SHO under the Exchange Act (but statlbe
deemed to include the location and/or reservatfdroarowable shares of Common Stock).

“ Subscription Amount means, as to each Purchaser, the aggregate amedumipaid for Shares and Warrants purchased
hereunder as specified below such Purchaser’s narttge signature page of this Agreement and netktedeading “Subscription
Amount,” in United States dollars and in immediptaVailable funds.

“ Subsidiary” means any subsidiary of the Company as set famtBchedule 3.1(g)and shall, where applicable, also
include any direct or indirect subsidiary of then@any formed or acquired after the date hereof.

“ Trading Day” means a day on which the principal Trading Maiketpen for trading.

“ Trading Market’ means any of the following markets or exchangesvhich the Common Stock is listed or quoted for
trading on the date in question: the NYSE MKT, Hesdaq Capital Market, the Nasdaq Global Market Nasdaq Global Select
Market,the New York Stock Exchange or the OTC RirlBoard (or any successors to any of the foregjoin

“ Transaction Documentsmeans this Agreement, the Warrants and any @tbeuments or agreements executed in
connection with the transactions contemplated heteu




“ Transfer Agent’ means Computershare Trust Company, N.A., theeotitransfer agent of the Company, with a mailing
address of 330 N. Brand Blvd., Ste. 701, Glendake,91203-2149, and any successor transfer agehedtompany.

“ Variable Rate Transactighmeans a transaction in which the Company (i)éssor sells any debt or equity securities that
are convertible into, exchangeable or exercisairledi include the right to receive additional #saof Common Stock either (A) at a
conversion price, exercise price or exchange natther price that is based upon and/or varies thightrading prices of or quotatic
for the shares of Common Stock at any time afteiiniftial issuance of such debt or equity secgjtar (B) with a conversion,
exercise or exchange price that is subject to begsgt at some future date after the initial issaaf such debt or equity security or
upon the occurrence of specified or contingent &svdmectly or indirectly related to the busine$she Company or the market for
the Common Stock or (ii) enters into any agreenaftet the date of this Agreement, including, butlmited to, an equity line of
credit, whereby the Company may issue securitiesfature determined price. Notwithstanding thefming, the Company’s
issuance of up to $15 million in Indebtedness, tiogre with the issuance of certain warrants ands#wirities issuable upon exercise
of such warrants, pursuant to the terms and camditset forth in the Fortress Agreements as ofitite hereof shall not constitute a
Variable Rate Transaction.

“ Warrant Share$ means the shares of Common Stock issuable upertiee of the Warrants.

“ Warrants” means, collectively, the Common Stock purchaseavds delivered to the Purchasers at the Closing i
accordance with Section 2.2(a) hereof, which Wdsrahall be exercisable immediately and have a térexercise equal to 7 years,
in the form of_Exhibit Aattached hereto.

ARTICLEII.
PURCHASE AND SALE

2.1 Closing On the Closing Date, upon the terms and subjettte conditions set forth herein, substantiatipaurrent with
the execution and delivery of this Agreement bypheies hereto, the Company agrees to sell, an@tinchasers, severally and not jointly,
agree to purchase, up to an aggregate of $1,008200 Shares and Warrants. Each Purchaser sfialedto the Company, via wire transfer
or a certified check, immediately available funds& to such Purchaser’'s Subscription Amount afostt on the signature page hereto
executed by such Purchaser and the Company shiat® each Purchaser its respective Shares akidreant as determined pursuant to
Section 2.2(a), and the Company and each Purcbhhabeliver the other items set forth in Secod deliverable at the Closing. Upon
satisfaction of the covenants and conditions s#h fia Sections 2.2 and 2.3, the Closing shall oetuhe offices of EGS or such other
location as the parties shall mutually agree.




2.2 Deliveries

€) On or prior to the Closing Date, the Company stieliver or cause to be delivered to each Purctthsdollowing:
0] this Agreement duly executed by @@mpany;
(i) a legal opinion of Company Counselbstantially in the form of Exhibit Bttached hereto;
(iii) a copy of the irrevocable instruaimto the Transfer Agent instructing the Transfgedt to deliver via

The Depository Trust Company Deposit or WithdraataCustodian system (* DWAQ Shares equal to such Purchaser’s
Subscription Amount divided by the Per Share PwselRrice, registered in the name of such Purchaser;

(iv) a Warrant registered in the nameuwftsPurchaser to purchase up to a number of shafé@mmon
Stock equal to 100% of such Purchaser’s Sharel,amitexercise price equal to $1.00, subject tosadient therein (such
Warrant certificate may be delivered within threading Days of the Closing Date); and

(v) the Prospectus and Prospectus Sugpie(which may be delivered in accordance with R under
the Securities Act).
(b) On or prior to the Closing Date, e&hichaser shall deliver or cause to be deliveséde Company the followin
0] this Agreement duly executed by s&chichaser; and
(i) such Purchaser’s Subscription Amoowtvire transfer to the account specified in vagtby the
Company.
2.3 Closing Conditions
€) The obligations of the Company hedsurin connection with the Closing are subjecti®following conditions
being met:
0] the accuracy in all material resgemt the Closing Date of the representations ancawies of the

Purchasers contained herein (unless as of a gpdaii therein in which case they shall be accasi such date);

(i) all obligations, covenants and agneats of each Purchaser required to be performedgtor to the
Closing Date shall have been performed; and

(iii) the delivery by each Purchaser dof ttems set forth in Section 2.2(b) of this Agreame
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(b) The respective obligations of the Purchasers heleun connection with the Closing are subjechisfollowing
conditions being met:

0] the accuracy in all material resgaghen made and on the Closing Date of the repiasams and
warranties of the Company contained herein (urdsssf a specific date therein);

(i) all obligations, covenants and agneats of the Company required to be performed gtior to the
Closing Date shall have been performed;

(iii) the delivery by the Company of therns set forth in Section 2.2(a) of this Agreement;

(iv) the Company shall have entered intoaa and security agreement and other applicadfiaitive
documents (the “ Fortress Agreementwith Fortress Credit Corp. or its affiliate (‘ORress’) providing for, among other
terms, (i) an initial loan to the Company of $6,@ (the “ Initial Loar) and aggregate loans to the Company of up to
$15,000,000 subject to the terms thereof on the lkdeteof and (ii) the issuance by the Company ofamés to purchase
securities of the Company in connection with thiddhLoan and in the future upon the occurrenceetain events, the
execution and initial closing of the Initial Loahwhich shall have been announced in the repart fily the Trading Day
immediately after the date hereof pursuant to 8eecti4 herein;

(v) there shall have been no Material &e Effect with respect to the Company since #ie Hereof; and

(vi) from the date hereof to the Closingt® trading in the Common Stock shall not havenlsespended by
the Commission or the Company’s principal Tradingrkét, and, at any time prior to the Closing Datading in securities
generally as reported by Bloomberg L.P. shall ratehbeen suspended or limited, or minimum pricadl abt have been
established on securities whose trades are repoytsdch service, or on any Trading Market, noflshbanking
moratorium have been declared either by the UrStates or New York State authorities nor shalldieve occurred any
material outbreak or escalation of hostilities tivew national or international calamity of such miide in its effect on, or
any material adverse change in, any financial ntaxkéch, in each case, in the reasonable judgniesuch Purchaser,
makes it impracticable or inadvisable to purchagseSecurities at the Closing.

ARTICLE 1.
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties o€tiapany. Except as set forth in the Disclosure Schedaek other than with
respect to Sections 3.1(c), (d), (e), (f), (g)(eta@es noted therein), (w), (), (y), (dd), (ee) &fiy the SEC Reports, the Prospectus or the
Prospectus Supplement (collectively, the * Discteddocuments), which shall serve to qualify the
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following representations and warranties in thatirety, the Company hereby makes the followingespntations and warranties to each
Purchaser:

€) Subsidiaries All of the direct and indirect subsidiaries bétCompany are set forth on Schedule 3.1(&8he
Company owns, directly or indirectly, all of thepital stock or other equity interests of each Sdibsy free and clear of any Liens,
and all of the issued and outstanding shares dgfatapock of each Subsidiary are validly issued are fully paid, non-assessable
and free of preemptive and similar rights to suibgcfor or purchase securities. If the Companyrmasubsidiaries, all other
references to the Subsidiaries or any of themaritansaction Documents shall be disregarded.

(b) Organization and QualificatiornThe Company and each of the Subsidiaries ity eluly incorporated or
otherwise organized, validly existing and in gotahsling under the laws of the jurisdiction of itsdrporation or organization, with
the requisite power and authority to own and uselibperties and assets and to carry on its bissasesurrently conducted. Neither
the Company nor any Subsidiary is in violation default of any of the provisions of its respectbegtificate or articles of
incorporation, bylaws or other organizational carter documents. Each of the Company and the &abisis is duly qualified to
conduct business and is in good standing as agfogrporation or other entity in each jurisdictiarwhich the nature of the
business conducted or property owned by it makels gualification necessary, except where the faitarbe so qualified or in good
standing, as the case may be, could not have somaaly be expected to result in: (i) a materialease effect on the legality, valid
or enforceability of any Transaction Document, diilnaterial adverse effect on the results of oerstassets, business, prospects or
condition (financial or otherwise) of the Compamgadhe Subsidiaries, taken as a whole, or (iii)aemal adverse effect on the
Company’s ability to perform in any material respp@c a timely basis its obligations under any Teatisn Document (any of (i),

(i) or (iii), a “ Material Adverse Effect) and no Proceeding has been instituted in ani gurisdiction revoking, limiting or
curtailing or seeking to revoke, limit or curtailch power and authority or qualification.

(c) Authorization; EnforcementThe Company has the requisite corporate powemathority to enter into and to
consummate the transactions contemplated by thiselgent and each of the other Transaction Docunamat®therwise to carry ¢
its obligations hereunder and thereunder. Thewd@tand delivery of this Agreement and each efdther Transaction Documents
by the Company and the consummation by it of thegactions contemplated hereby and thereby havedudg authorized by all
necessary action on the part of the Company arfdrtiter action is required by the Company, the BazrDirectors or the
Company’s stockholders in connection herewith erdivith other than in connection with the Requitgxbrovals. This Agreement
and each other Transaction Document to whichatpsrty has been (or upon delivery will have bekry executed by the Company
and, when delivered in accordance with the termediend thereof, will constitute the valid anddiitg obligation of the Company
enforceable against the Company in accordanceitsiterms, except (i) as limited by general equéaiinciples and applicable
bankruptcy, insolvency, reorganization,




moratorium and other laws of general applicatidecing enforcement of creditors’ rights generafly,as limited by laws relating
to the availability of specific performance, injtive relief or other equitable remedies and (ii§afar as indemnification and
contribution provisions may be limited by applicakdw.

(d) No Conflicts The execution, delivery and performance by thenfany of this Agreement and the other
Transaction Documents to which it is a party, #siance and sale of the Securities and the constimnnby it of the transactions
contemplated hereby and thereby do not and wil(ip@onflict with or violate any provision of tHeompany’s or any Subsidiary’s
certificate or articles of incorporation, bylawsather organizational or charter documents, orcéinflict with, or constitute a default
(or an event that with notice or lapse of time othbwould become a default) under, result in tieatgon of any Lien upon any of the
properties or assets of the Company or any Subgjdiagive to others any rights of termination,eardment, acceleration or
cancellation (with or without notice, lapse of timeboth) of, any agreement, credit facility, debbther instrument (evidencing a
Company or Subsidiary debt or otherwise) or othetenstanding to which the Company or any Subsid&ayparty or by which any
property or asset of the Company or any Subsidgalbpund or affected, or (iii) subject to the RegdiApprovals, conflict with or
result in a violation of any law, rule, regulatiamrder, judgment, injunction, decree or other festm of any court or governmental
authority to which the Company or a Subsidiaryuigjsct (including federal and state securities lamd regulations), or by which
any property or asset of the Company or a Subgidédsound or affected; except in the case of edatauses (ii) and (iii), such as
would not have, or reasonably be expected to rasudt Material Adverse Effect.

(e) Filings, Consents and ApprovalShe Company is not required to obtain any consesiver, authorization or
order of, give any notice to, or make any filingregistration with, any court or other federaltestéocal or other governmental
authority or other Person in connection with theaion, delivery and performance by the ComparthefTransaction Documents,
other than: (i) the filings required pursuant tet8m 4.4 of this Agreement, (ii) the filing withé Commission of the Prospectus
Supplement, (iii) application(s) to each applicabtading Market for the listing of the Shares andrvént Shares for trading thereon
in the time and manner required thereby and (ighdilings as are required to be made under apgkcstate securities laws
(collectively, the “ Required Approvals.

® Issuance of the Securities; Regigire. The Securities are duly authorized and, whemeidsand paid for in
accordance with the applicable Transaction Docusyevitl be duly and validly issued, fully paid andnassessable, free and clez
all Liens imposed by the Company. The Warrant &hawhen issued in accordance with the terms diMagants, will be validly
issued, fully paid and nonassessable, free and aledl Liens imposed by the Company. The Complaay reserved from its duly
authorized capital stock the maximum number ofehaf Common Stock issuable pursuant to this Agestrand the Warrants. The
Company has prepared and filed the Registratiorei®nt in conformity with the requirements of thez&ities Act, which became
effective on November 18, 2011 (the “ Effective &3t including the Prospectus,
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and such amendments and supplements thereto asawayeen required to the date of this Agreem€&hé Registration Statement
is effective under the Securities Act and no stafeopreventing or suspending the effectivenesheRegistration Statement or
suspending or preventing the use of the Prospéetsibeen issued by the Commission and no proceeftinthat purpose have been
instituted or, to the knowledge of the Company,threatened by the Commission. The Company, ifireq by the rules and
regulations of the Commission, proposes to fileRhespectus, with the Commission pursuant to R2dHR). At the time the
Registration Statement and any amendments theeetmie effective, at the date of this Agreementaride Closing Date, the
Registration Statement and any amendments theoeforcned and will conform in all material respeittghe requirements of the
Securities Act; and the Prospectus and any amertdroesupplements thereto, at time the Prospectasyoamendment or
supplement thereto was issued and at the Clositg, Danformed and will conform in all material resfs to the requirements of the
Securities Act and, taken together as a wholendtcand will not contain an untrue statement ofadamial fact or omit to state a
material fact necessary in order to make the seésitherein, in light of the circumstances undeictvthey were made, not
misleading.

(9) Capitalization The capitalization of the Company is describethe Prospectus Supplement. The Company has
not issued any capital stock since its most regdittld periodic report under the Exchange Actestthan pursuant to the exercise of
employee stock options under the Comparsgbck incentive plans, the issuance of shar€nonfmon Stock to employees pursual
the Company’s employee stock purchase plans arsigni to the conversion and/or exercise of ComntockEquivalents
outstanding as of the date of the most recentigfileriodic report under the Exchange Act. Nod®ehas any right of first refusal,
preemptive right, right of participation, or anyndliar right to participate in the transactions @nplated by the Transaction
Documents. Except as a result of the purchasesaledf the Securities, there are no outstanditigrog warrants, scrip rights to
subscribe to, calls or commitments of any charagtetsoever relating to, or securities, rights ldigations convertible into or
exercisable or exchangeable for, or giving any &esy right to subscribe for or acquire, any shafeCommon Stock, or contrac
commitments, understandings or arrangements byhathi&e Company or any Subsidiary is or may beconumddo issue additional
shares of Common Stock or Common Stock Equivalehte issuance and sale of the Securities willbidigate the Company to
issue shares of Common Stock or other securitiasydPerson (other than the Purchasers) and willesaollt in a right of any holder
of Company securities to adjust the exercise, cmime, exchange or reset price under any of suctrgies. All of the outstanding
shares of capital stock of the Company are dulli@iged, validly issued, fully paid and nonasseksdiave been issued in
compliance with all federal and state securiti@gslaand none of such outstanding shares was isswéalation of any preemptive
rights or similar rights to subscribe for or pursea&ecurities. No further approval or authorizabbany stockholder, the Board of
Directors or others is required for the issuanadsale of the Securities. There are no stockhsldgreements, voting agreements or
other similar agreements with respect to the Cormyiparapital stock to which the Company is a partyto the knowledge of the
Company, between or among any of the Company’«ktiders.
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(h) SEC Reports; Financial Statementhe Company has filed all reports, schedulesn$o statements and other
documents required to be filed by the Company uttteSecurities Act and the Exchange Act, inclugingsuant to Section 13(a) or
15(d) thereof, for the two years preceding the tiateof (or such shorter period as the Companyreqgsred by law or regulation to
file such material) (the foregoing materials, irtithg the exhibits thereto and documents incorpdrbtereference therein, together
with the Prospectus and the Prospectus Suppletmging collectively referred to herein as the “ SE€ports’) on a timely basis or
has received a valid extension of such time dafidiland has filed any such SEC Reports prior tekpération of any such extension.
As of their respective dates, the SEC Reports cieahjh all material respects with the requiremeritthe Securities Act and the
Exchange Act, as applicable, and none of the SHibIRE when filed, contained any untrue stateméatroaterial fact or omitted to
state a material fact required to be stated theneirecessary in order to make the statementsithénehe light of the circumstances
under which they were made, not misleading. The o has never been an issuer subject to Rule)l4ter the Securities Act.
The financial statements of the Company includethénSEC Reports comply in all material respecth applicable accounting
requirements and the rules and regulations of thrar@ission with respect thereto as in effect atite of filing. Such financial
statements have been prepared in accordance witbd Btates generally accepted accounting pringigfmlied on a consistent be
during the periods involved (* GAAB, except as may be otherwise specified in sucarftial statements or the notes thereto and
except that unaudited financial statements mayootain all footnotes required by GAAP, and faphgsent in all material respects
the financial position of the Company and its cdidsted Subsidiaries as of and for the dates ttiemed the results of operations ¢
cash flows for the periods then ended, subjedhercase of unaudited statements, to normal, inmagtgear-end audit adjustments.

0] Material Changes; Undisclosed Evehiabilities or Developments Since the date of the latest audited financial
statements included within the SEC Reports, exaggpecifically disclosed in a subsequent SEC Réipext prior to the date herec
(i) there has been no event, occurrence or devedapthat has had or that would reasonably be eggeotresult in a Material
Adverse Effect, (ii) the Company has not incurrag Babilities (contingent or otherwise) other thi@) trade payables and accrued
expenses incurred in the ordinary course of businessistent with past practice and (B) liabilitied required to be reflected in the
Company’s financial statements pursuant to GAARisclosed in filings made with the Commission) fiiie Company has not
altered its method of accounting, (iv) the Comphayg not declared or made any dividend or distraoutif cash or other property to
its stockholders or purchased, redeemed or madagmegments to purchase or redeem any sharescafitsl stock and (v) the
Company has not issued any equity securities toé#figer, director or Affiliate, except pursuantegisting Company stock option
plans. The Company does not have pending befer€tmmission any request for confidential treatnoémformation. Except for
the issuance of the Securities contemplated byAthisement or as disclosed in the SEC Reportsyantgliability, fact,
circumstance, occurrence or development has oatorrexists or is reasonably expected to occuxist @ith respect to the
Company or its Subsidiaries or their respectivarnasses, properties, operations, assets or finaganagition that would be required
to be disclosed by the
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Company under applicable securities laws at the this representation is made or deemed madedlatdt been publicly disclosed
at least 1 Trading Day prior to the date that thresentation is made.

)] Litigation. There is no action, suit, inquiry, notice of laition, proceeding or investigation pending orthie
knowledge of the Company, threatened against ectifig the Company, any Subsidiary or any of thespective properties before
or by any court, arbitrator, governmental or adstiaitive agency or regulatory authority (federtdtes county, local or foreign)
(collectively, an “ Action’) which (i) adversely affects or challenges thgdlty, validity or enforceability of any of the dnsaction
Documents or the Securities or (ii) would, if therere an unfavorable decision, have or reasonabixipected to result in a Mate!
Adverse Effect. Neither the Company nor any Subsjdnor, to the knowledge of the Company, angdior or officer thereof, is or
has been the subject of any Action involving arolaf violation of or liability under federal or $¢éasecurities laws or a claim of
breach of fiduciary duty. There has not been,tartie knowledge of the Company, there is not pgndr contemplated, any
investigation by the Commission involving the Compar any current or former director or officertbe Company. The
Commission has not issued any stop order or ottiar suspending the effectiveness of any registiatatement filed by the
Company or any Subsidiary under the Exchange Att@Securities Act.

(k) Labor Relations No labor dispute exists or, to the knowledgéhef Company, is imminent with respect to any of
the employees of the Company, which would reasgriadlexpected to result in a Material Adverse Effédone of the Company’s
or its Subsidiaries’ employees is a member of antiat relates to such employee’s relationship thie Company or such
Subsidiary, and neither the Company nor any dbitlsidiaries is a party to a collective bargairaggeement, and the Company and
its Subsidiaries believe that their relationshiphwheir employees are good. To the knowledgefCompany, no executive offic
of the Company or any Subsidiary, is, or is nowested to be, in violation of any material term o @mployment contract,
confidentiality, disclosure or proprietary inforritat agreement or non-competition agreement, orcdingr contract or agreement or
any restrictive covenant in favor of any third gadnd the continued employment of each such eixecafficer does not subject the
Company or any of its Subsidiaries to any liabilitigh respect to any of the foregoing matters. Toenpany and its Subsidiaries
in compliance with all U.S. federal, state, locatidoreign laws and regulations relating to empleytrand employment practices,
terms and conditions of employment and wages andshexcept where the failure to be in complianoala not, individually or in
the aggregate, reasonably be expected to haveaxiMatdverse Effect.

)] Compliance Neither the Company nor any Subsidiary: (inislefault under or in violation of (and no evens ha
occurred that has not been waived that, with naiidapse of time or both, would result in a defdyl the Company or any
Subsidiary under), nor has the Company or any 8igrgireceived notice of a claim that it is in ddfaunder or that it is in violation
of, any indenture, loan or credit agreement or@ther agreement or instrument to which it is aypartby which it or any of its
properties is bound (whether or not such defawlti@ation has been waived), (i) is in
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violation of any judgment, decree or order of anyrt, arbitrator or other governmental authorityioy is or has been in violation of
any statute, rule, ordinance or regulation of amyegnmental authority, including without limitatia foreign, federal, state and
local laws relating to taxes, environmental prattgtoccupational health and safety, product quailitd safety and employment and
labor matters, except in each case as could nat tlareasonably be expected to result in a Mat@dakrse Effect.

(m) Reqgulatory PermitsThe Company and the Subsidiaries possess #fic#es, authorizations and permits issued
by the appropriate federal, state, local or foreggulatory authorities necessary to conduct ttesipective businesses as describe
the SEC Reports, except where the failure to pessash permits would not reasonably be expecteebstdt in a Material Adverse
Effect (* Material Permit$), and neither the Company nor any Subsidiaryrkasived any notice of proceedings relating to the
revocation or modification of any Material Permit.

(n) Title to Assets The Company and the Subsidiaries have good amklatable title in fee simple to all real propt
owned by them and good and marketable title ipeisonal property owned by them that is materi#théobusiness of the Company
and the Subsidiaries, in each case free and dedirldens, except for (i) Liens as do not matyiaffect the value of such property
and do not materially interfere with the use maule proposed to be made of such property by the @ognpnd the Subsidiaries and
(ii) Liens for the payment of federal, state oresttaxes, for which appropriate reserves have breste in accordance with GAAP
and, the payment of which is neither delinquentudiject to penalties. Any real property and faedl held under lease by the
Company and the Subsidiaries are held by them wradiet, subsisting and enforceable leases with kvttie Company and the
Subsidiaries are in material compliance.

(0) Intellectual Property To the Companyg knowledge, the Company and the Subsidiaries laegve rights to us
all patents, patent applications, trademarks, tremtk applications, service marks, trade namesgtsadrets, inventions, copyrights,
licenses and other intellectual property rights singilar rights necessary or required for use inn@etion with their respective
businesses as described in the SEC Reports and t@dailure to so have could be reasonably exgetct have a Material Adverse
Effect (collectively, the “ Intellectual Propertyidhts”). None of, and neither the Company nor any Siibsy has received a notice
(written or otherwise) that any of, the IntelledtRaoperty Rights has expired, terminated or bdmmedoned, or is expected to expire
or terminate or be abandoned, within two (2) yéans the date of this Agreement, except where aich £xpiration, termination or
abandonment would not reasonably be expected t® adWaterial Adverse Effect. Neither the Compaalany Subsidiary has
received, since the date of the latest auditedhiiz statements included within the SEC Reportgtitien notice of a claim or
otherwise has any knowledge that the Intellectuap@rty Rights violate or infringe upon the rigbfsany Person, except as would
not have or reasonably be expected to not havetardbAdverse Effect. To the knowledge of the @amy, all such Intellectual
Property Rights are enforceable and there is n&tiagiinfringement by another Person of any ofltitellectual Property Rights.
The Company and its Subsidiaries have taken reaoracurity measures to
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protect the secrecy, confidentiality and valuelbbgtheir intellectual properties, except wheaddre to do so would not,
individually or in the aggregate, reasonably beeexgd to have a Material Adverse Effect.

(P) Insurance The Company and the Subsidiaries are insuradduwyers of recognized financial responsibility iagt
such losses and risks and in such amounts as légedatby the Company to be prudent and custonmatiye businesses in which the
Company and the Subsidiaries are engaged, includirtgnot limited to, directors and officers insuca coverage. Neither the
Company nor any Subsidiary has any reason to leetteat it will not be able to renew its existingumance coverage as and when
such coverage expires or to obtain similar covefeme similar insurers as may be necessary to eoatits business without a
significant increase in cost.

(@) Transactions With Affiliates and Emoypées. Except as set forth in the SEC Reports, nortbenbfficers or
directors of the Company or any Subsidiary andhéoknowledge of the Company, none of the emplogé#se Company or any
Subsidiary is presently a party to any transaotiih the Company or any Subsidiary (other thansfevices as employees, officers
and directors), including any contract, agreemermiloer arrangement providing for the furnishingsefvices to or by, providing for
rental of real or personal property to or from,ypding for the borrowing of money from or lendin§raoney to or otherwise
requiring payments to or from any officer, direatorsuch employee or, to the knowledge of the Campany entity in which any
officer, director, or any such employee has a sutiistl interest or is an officer, director, trusts®ckholder, member or partner, in
each case in excess of $120,000 other than fpayijnent of salary or consulting fees for serviegalered, (ii) reimbursement for
expenses incurred on behalf of the Company andthier employee benefits, including stock optigneements under any stock
option plan of the Company.

) SarbaneSxley; Internal Accounting Controls The Company and the Subsidiaries are in matesiapliance
with any and all applicable requirements of theb@nes-Oxley Act of 2002 that are effective as efdate hereof, and any and all
applicable rules and regulations promulgated byGbmmission thereunder that are effective as otittie hereof and as of the
Closing Date. The Company and the Subsidiariesitaiai a system of internal accounting controlsisigiit to provide reasonable
assurance that: (i) transactions are executedciordance with management’s general or specificainfitions, (ii) transactions are
recorded as necessary to permit preparation afifiahstatements in conformity with GAAP and to ntain asset accountability,
(iii) access to assets is permitted only in accoacdavith management’s general or specific authbamaand (iv) the recorded
accountability for assets is compared with thet@xgsassets at reasonable intervals and approgidieen is taken with respect to ¢
differences. The Company and the Subsidiaries batablished disclosure controls and procedureddfised in Exchange Act
Rules 13a-15(e) and 15d-15(e)) for the Companyth@dubsidiaries and designed such disclosurealtsr@nd procedures to ensure
that information required to be disclosed by thenpany in the reports it files or submits underBExehange Act is recorded,
processed, summarized and reported, within the pieniads specified in the Commission’s rules anmchfd The Company’s
certifying officers have evaluated the effectivenebthe disclosure controls
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and procedures of the Company and the Subsidiasie$ the end of the period covered by the mogniicfiled periodic report
under the Exchange Act (such date, the “ Evaludiate”). The Company presented in its most recentbdfiberiodic report under
the Exchange Act the conclusions of the certifyofficers about the effectiveness of the disclosumetrols and procedures based on
their evaluations as of the Evaluation Date. StheeEvaluation Date, there have been no changée iimternal control over
financial reporting (as such term is defined in Exghange Act) of the Company and its Subsidiahiashave materially adversely
affected, or is reasonably likely to materially atsely affect, the internal control over financigborting of the Company and its
Subsidiaries.

(s) Certain FeesExcept as set forth in the Prospectus Supplemertirokerage or finder's fees or commissions are
or will be payable by the Company or any Subsidtargny broker, financial advisor or consultamggr, placement agent,
investment banker, bank or other Person with ragpdbe transactions contemplated by the Tranma®@iocuments. The Purchas
shall have no obligation with respect to any feewith respect to any claims made by or on behiadttoer Persons for fees of a type
contemplated in this Section that may be due imeotion with the transactions contemplated by tta3action Documents.

® Investment Companyrhe Company is not, and is not an Affiliate afdammediately after receipt of payment for
the Securities, will not be or be an Affiliate afy “investment companyXithin the meaning of the Investment Company Act &40
as amended. The Company shall conduct its businesmanner so that it will not become an “investincompany” subject to
registration under the Investment Company Act ¢fQ.%s amended.

(u) Registration RightsNo Person has any right to cause the Compaaynpubsidiary to effect the registration
under the Securities Act of any securities of tieenPany or any Subsidiary.

(v) Listing and Maintenance Requiremenithe Company has not, in the 12 months preceatiegate hereof,
received notice from any Trading Market on which @ommon Stock is or has been listed or quotekde@tfect that the Company
not in compliance with the listing or maintenanequirements of such Trading Market. The Companarig, has no reason to beli
that it will not in the foreseeable future contirtoebe, in compliance with all such listing and ntanance requirements.

(w) Application of Takeover Protectiondhe Company and the Board of Directors havertallenecessary action, if
any, in order to render inapplicable any contra@rshacquisition, business combination, poison(jmitluding any distribution under
rights agreement) or other similar anti-takeovevgion under the Company’s certificate of incogian (or similar charter
documents) or the laws of its state of incorporathmat is or could become applicable to the Pumtsaas a result of the Purchasers
and the Company fulfilling their obligations or esising their rights under the Transaction Docuragimcluding without limitation
as a result of the Company’s issuance of the Seesieind the Purchasers’ ownership of the Secstritie
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x) Disclosure Except with respect to the material terms antid®mns of the transactions contemplated by the
Transaction Documents, the Company confirms thialhereit nor any other Person acting on its behalf provided any of the
Purchasers or their agents or counsel with anynmdtion that it believes constitutes or might ctiast material, non-public
information which is not otherwise disclosed in Br@spectus Supplement. The Company understaidsonfirms that the
Purchasers will rely on the foregoing representaitioeffecting transactions in securities of tharpany. All of the disclosure
furnished by or on behalf of the Company to thecRasers regarding the Company and its Subsididhiess,respective businesses
and the transactions contemplated hereby, incluttiedisclosure Schedules to this Agreement, i &nd correct and does not
contain any untrue statement of a material factnoit to state any material fact necessary in otd@nake the statements made
therein, in light of the circumstances under witloéy were made and when made, not misleading. Binep@ny acknowledges and
agrees that no Purchaser makes or has made aegeafations or warranties with respect to the &etitns contemplated hereby
other than those specifically set forth in Secah hereof.

) No Integrated OfferingAssuming the accuracy of the Purchasers’ reptaens and warranties set forth in
Section 3.2, neither the Company, nor any of itfliafes, nor any Person acting on its or theirdlehas, directly or indirectly, made
any offers or sales of any security or soliciteg affers to buy any security, under circumstantes would cause this offering of t
Securities to be integrated with prior offeringstbg Company for purposes of any applicable shddehapproval provisions of any
Trading Market on which any of the securities & @ompany are listed or designated.

(2) Solvency Based on the consolidated financial conditiothefCompany as of the Closing Date, after givifiigot
to the receipt by the Company of the proceeds fimsale of the Securities hereunder, the curstt ow of the Company,
together with the proceeds the Company would regaeiere it to liquidate all of its assets, aftéding into account all anticipated
uses of the cash, would be sufficient to pay albants on or in respect of its liabilities when sachounts are required to be paid.
The Company has no knowledge of any facts or cistantes which lead it to believe that it will fitler reorganization or liquidation
under the bankruptcy or reorganization laws of jamigdiction within one year from the Closing D4iiebeing understood that the
Company may require additional capital to contiits®perations during such period). The SEC Repset forth as of the date
hereof all outstanding secured and unsecured Iadabss of the Company or any Subsidiary, or fockvthhe Company or any
Subsidiary has commitments. For the purposesi@ftreement, “ Indebtedne$Ssneans (x) any liabilities for borrowed money or
amounts owed in excess of $50,000 (other than &adeunts payable incurred in the ordinary coufdmisiness), (y) all guaranties,
endorsements and other contingent obligationsspeet of indebtedness of others, whether or natdinge are or should be reflected
in the Company’s consolidated balance sheet (ondhes thereto), except guaranties by endorsenfemtgotiable instruments for
deposit or collection or similar transactions ie thrdinary course of business; and (z) the prasdue of any lease payments in
excess of $50,000 due under leases required to
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be capitalized in accordance with GAAP. Neither @ompany nor any Subsidiary is in default withpees to any Indebtedness.

(aa) Tax StatusExcept for matters that would not, individuatlyin the aggregate, have or reasonably be expéxted
result in a Material Adverse Effect, the Compang és Subsidiaries each (i) has made or filed alitét States federal, state and
local income and all foreign income and franch&ereturns, reports and declarations required yjanisdiction to which it is
subject, (ii) has paid all taxes and other govemtaleassessments and charges that are materialdard, shown or determined to be
due on such returns, reports and declarationsiénlas set aside on its books provision reasgnabequate for the payment of all
material taxes for periods subsequent to the pgtioavhich such returns, reports or declaratioqdyapThere are no unpaid taxes in
any material amount claimed to be due by the taainfority of any jurisdiction, and the officerstbe Company or of any
Subsidiary know of no basis for any such claim.

(bb) Foreign Corrupt PracticedNeither the Company nor any Subsidiary, nohtoknowledge of the Company or any
Subsidiary, any agent or other person acting omalbefthe Company or any Subsidiary, has (i) diseor indirectly, used any funds
for unlawful contributions, gifts, entertainmentather unlawful expenses related to foreign or dstingolitical activity, (i) made
any unlawful payment to foreign or domestic goveentrofficials or employees or to any foreign or dtic political parties or
campaigns from corporate funds, (iii) failed todtise fully any contribution made by the Companywy Subsidiary (or made by
any person acting on its behalf of which the Conydaraware) which is in violation of law, or (ivjolated in any material respect
any provision of FCPA.

(cc) Accountants The Company’s accounting firm is set forth om&tule 3.1(bbdf the Disclosure Schedules. To
knowledge and belief of the Company, such accogrftim (i) is a registered public accounting firm @equired by the Exchange /
and (ii) shall express its opinion with respectite financial statements to be included in the Camyfs Annual Report for the fiscal
year ending December 31, 2013.

(dd) Acknowledgment Regarding Purchaserschase of SecuritiesThe Company acknowledges and agrees that
each of the Purchasers is acting solely in theagpaf an arm’s length purchaser with respech® Transaction Documents and the
transactions contemplated thereby. The Companlgduacknowledges that no Purchaser is actingfiasuacial advisor or fiduciary
of the Company (or in any similar capacity) witlspect to the Transaction Documents and the transaatontemplated thereby and
any advice given by any Purchaser or any of tlesipective representatives or agents in connectitbntiae Transaction Documents
and the transactions contemplated thereby is méeveigental to the Purchasers’ purchase of the i@exz1 The Company further
represents to each Purchaser that the Companyisateto enter into this Agreement and the othem$action Documents has been
based solely on the independent evaluation ofrtiresactions contemplated hereby by the Companyteinebresentatives.
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(ee) Acknowledgement Regarding PurchiasBrading Activity. Anything in this Agreement or elsewhere herein t
the contrary notwithstanding (except for SectiorXe and 4.15 hereof), it is understood and ackedged by the Company that:
(i) none of the Purchasers has been asked by thgp&uy to agree, nor has any Purchaser agreedsist éem purchasing or sellir
long and/or short, securities of the Company, @riidhtive” securities based on securities issuethbyCompany or to hold the
Securities for any specified term; (ii) past oufiet open market or other transactions by any Paerhapecifically including, withot
limitation, Short Sales or “derivative” transactiptvefore or after the closing of this or futurevgte placement transactions, may
negatively impact the market price of the Compaimyiblicly-traded securities; (iii) any Purchaserd &ounter-parties in “derivative”
transactions to which any such Purchaser is a pdirgctly or indirectly, presently may have a “digosition in the Common Stoc
and (iv) each Purchaser shall not be deemed to draywaffiliation with or control over any arm’s Igih counter-party in any
“derivative” transaction. The Company further urelends and acknowledges that (y) one or more Psechanay engage in hedging
activities at various times during the period et Securities are outstanding, including, withouttation, during the periods that
the value of the Warrant Shares deliverable witipeet to Securities are being determined, andu() Bedging activities (if any)
could reduce the value of the existing stockholdegsiity interests in the Company at and after tine tihat the hedging activities i
being conducted. The Company acknowledges that aiacementioned hedging activities do not conitubreach of any of the
Transaction Documents.

(ff) Regulation M Compliance The Company has not, and to its knowledge noagtiag on its behalf has, (i) taken,
directly or indirectly, any action designed to caugs to result in the stabilization or manipulatifithe price of any security of the
Company to facilitate the sale or resale of anthefSecurities, (ii) sold, bid for, purchased,mid any compensation for soliciting
purchases of, any of the Securities, or (iii) paidigreed to pay to any Person any compensaticsofmiting another to purchase ¢
other securities of the Company.

(99) Office of Foreign Assets ControNeither the Company nor any Subsidiary norhee@ompanys knowledge, an
director, officer, agent, employee or affiliatetbé Company or any Subsidiary is currently subieeny U.S. sanctions
administered by the Office of Foreign Assets Cdnifdhe U.S. Treasury Department (* OFAC

(hh) U.S. Real Property Holding Corporatiohe Company is not and has never been a U.Spnagzerty holding
corporation within the meaning of Section 897 a&f thternal Revenue Code of 1986, as amended, anddmpany shall so certify
upon Purchaser’s request.

(i) Bank Holding Company ActNeither the Company nor any of its Subsidiacieéffiliates is subject to the Bank
Holding Company Act of 1956, as amended (the “ BHTANd to regulation by the Board of Governorshe Federal Reserve
System (the “ Federal Reserije Neither the Company nor any of its Subsidiare Affiliates owns or controls, directly or
indirectly, five percent (5%) or more of the outglang shares of any class of voting securitiesventy-five percent or more of the
total equity of a bank or any
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entity that is subject to the BHCA and to regulatity the Federal Reserve. Neither the Companynypof its Subsidiaries or
Affiliates exercises a controlling influence oveetmanagement or policies of a bank or any ertiyis subject to the BHCA and to
regulation by the Federal Reserve.

an Money Laundering The operations of the Company and its Subsi&baare and have been conducted at all times
in compliance with applicable financial record-kegpand reporting requirements of the Currency Roikign Transactions
Reporting Act of 1970, as amended, applicable mdaaydering statutes and applicable rules and a¢iguls thereunder
(collectively, the “ Money Laundering Law} and no action, suit or proceeding by or befang court or governmental agency,
authority or body or any arbitrator involving ther@pany or any Subsidiary with respect to the Mooayndering Laws is pending
or, to the knowledge of the Company or any Subsjdiareatened.

3.2 Representations and Warranties oPtivehasers Each Purchaser, for itself and for no other Raser, hereby represents
and warrants as of the date hereof and as of th&ng Date to the Company as follows (unless assecific date therein):

(a) Organization; Authority Such Purchaser is either an individual or aityeduly incorporated or formed, validly
existing and in good standing under the laws ofdhisdiction of its incorporation or formation \wifull right, corporate, partnership,
limited liability company or similar power and auotity to enter into and to consummate the traneastcontemplated by this Agreem
and otherwise to carry out its obligations hereuraael thereunder. The execution and delivery &f Agreement and performance by
such Purchaser of the transactions contemplatehi®ygreement have been duly authorized by aleasary corporate, partnership,
limited liability company or similar action, as digable, on the part of such Purchaser. Each &e@imn Document to which it is a pa
has been duly executed by such Purchaser, and detieered by such Purchaser in accordance withetmes hereof, will constitute the
valid and legally binding obligation of such Purskg enforceable against it in accordance witteit:is, except: (i) as limited by gene
equitable principles and applicable bankruptcyolvesncy, reorganization, moratorium and other lafvgeneral application affecting
enforcement of creditors’ rights generally, (ii)lasited by laws relating to the availability ofexgific performance, injunctive relief or
other equitable remedies and (iii) insofar as indification and contribution provisions may be ligdtby applicable law.

(b) Understandings or ArrangementSuch Purchaser is acquiring the Securitiesiasipal for its own account and
has no direct or indirect arrangement or understgisdvith any other persons to distribute or regaydhe distribution of such Securiti
(this representation and warranty not limiting s@chichaser’s right to sell the Securities purstatite Registration Statement or
otherwise in compliance with applicable federal atate securities laws). Such Purchaser is acguinie Securities hereunder in the
ordinary course of its business.

(c) Purchaser Statusht the time such Purchaser was offered the f&esyrit was, and as of the date hereof it is, and
on each date on which it exercises any Warrantg|libe either: (i) an “accredited investor” adfided in Rule 501(a)(1), (a)(2), (a)(3),

@)
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or (a)(8) under the Securities Act or (ii) a “gtiald institutional buyer” as defined in Rule 144A(ander the Securities Act.

(d) Experience of Such Purchas&uch Purchaser, either alone or together wsthejpresentatives, has such
knowledge, sophistication and experience in busiaesl financial matters so as to be capable ofiatinh the merits and risks of the
prospective investment in the Securities, and basvaluated the merits and risks of such investm8aoth Purchaser is able to bear the
economic risk of an investment in the Securitied, @t the present time, is able to afford a coneglets of such investment.

(e) Certain Transactions and Confideityial Other than consummating the transactions corlggetbhereunder, su
Purchaser has not, nor has any Person acting @if leélor pursuant to any understanding with sualcRaser, directly or indirectly
executed any purchases or sales, including Shtes Sa the securities of the Company during theéogecommencing as of the time tt
such Purchaser first received a term sheet (wrdtearal) from the Company or any other Personesgmting the Company setting forth
the material terms of the transactions contemplagzdunder and ending immediately prior to the efien hereof. Notwithstanding the
foregoing, in the case of a Purchaser that is di-mnainaged investment vehicle whereby separatégiormanagers manage separate
portions of such Purchaser’s assets and the portftinagers have no direct knowledge of the investrdecisions made by the
portfolio managers managing other portions of dhiglthaser’s assets, the representation set footreathall only apply with respect to
the portion of assets managed by the portfolio manthat made the investment decision to purches&ecurities covered by this
Agreement. Other than to other Persons partyisogreement, such Purchaser has maintained tHeleatiality of all disclosures
made to it in connection with this transaction [lilging the existence and terms of this transactiNo}withstanding the foregoing, for
avoidance of doubt, nothing contained herein stwiktitute a representation or warranty, or prexlady actions, with respect to the
identification of the availability of, or securirad, available shares to borrow in order to effdodi$ Sales or similar transactions in the
future.

The Company acknowledges and agrees that the egppations contained in Section 3.2 shall not mgdifgyend or affect such Purchaser’s
right to rely on the Company’s representationsaatranties contained in this Agreement or any rggm&ations and warranties contained in
any other Transaction Document or any other doctiimeimstrument executed and/or delivered in cotioeavith this Agreement or the
consummation of the transaction contemplated hereby

ARTICLEIV.
OTHER AGREEMENTS OF THE PARTIES

4.1 Warrant Sharedlf all or any portion of a Warrant is exercissd time when there is an effective registratiaesnent to
cover the issuance or resale of the Warrant Sharéshe Warrant is exercised via cashless exer¢ise Warrant Shares issued pursuant to
any such exercise shall be issued free of all ldgeff at any time following the date hereof thegi®tration Statement (or any subsequent
registration statement registering the sale oleesahe Warrant Shares) is not effective or isatberwise available for the sale or resale of
the Warrant Shares, the Company shall prompthyfiyntite holders of the Warrants in writing that

20




such registration statement is not then effectivk taereafter shall promptly notify such holderswthe registration statement is effective
again and available for the sale or resale of tlaersnt Shares (it being understood and agreedhbdbregoing shall not limit the ability of
the Company to issue, or any Purchaser to sellpathye Warrant Shares in compliance with appliedbtleral and state securities laws). The
Company shall use commercially reasonable efforieep a registration statement (including the eafion Statement) registering the
issuance or resale of the Warrant Shares for agderthe Warrants remain outstanding.

4.2 Furnishing of InformatianUntil the earliest of the time that (i) no Puaskr owns Securities or (i) the Warrants have
expired, the Company covenants to timely file (otain extensions in respect thereof and file withia applicable grace period) all reports
required to be filed by the Company after the dteeof pursuant to the Exchange Act even if the @omy is not then subject to the report
requirements of the Exchange Act.

4.3 [Reserved].

4.4 Securities Laws Disclosure; Publicitfhe Company shall by 9:00 a.m. (New York Cityi¢) on the Trading Day
immediately following the date hereof, file a Cumr®eport on Form 8-K, including the Transactiorchments as exhibits thereto, with the
Commission. From and after the issuance of sysbrtethe Company represents to the Purchaser# gtatll have publicly disclosed alll
material, non-public information delivered to arfitite Purchasers by the Company or any of its Slidoges, or any of their respective
officers, directors, employees or agents in conaeatith the transactions contemplated by the Taatisn Documents. The Company and
each Purchaser shall consult with each other uirigsany other press releases with respect taéimsactions contemplated hereby, and
neither the Company nor any Purchaser shall issysiach press release nor otherwise make any sl gtatement without the prior
consent of the Company, with respect to any pressise of any Purchaser, or without the prior anskeeach Purchaser, with respect to any
press release of the Company, which consent sbiallnreasonably be withheld or delayed, excepidhdisclosure is required by law, in
which case the disclosing party shall promptly jilevthe other party with prior notice of such pualdtatement or communication.
Notwithstanding the foregoing, the Company shatlpublicly disclose the name of any Purchasemoiude the name of any Purchase
any filing with the Commission or any regulatoryeagy or Trading Market, without the prior writteansent of such Purchaser, except (a) as
required by federal securities law in connectiothwtiie filing of final Transaction Documents witretCommission and (b) to the extent such
disclosure is required by law or Trading Marketulegions, in which case the Company shall provideRurchasers with prior notice of such
disclosure permitted under this clause (b).

4.5 Shareholder Rights PlaiNo claim will be made or enforced by the Companywith the consent of the Company, any
other Person, that any Purchaser is an “Acquirieigéh”under any control share acquisition, business coatioin, poison pill (including ar
distribution under a rights agreement) or similati-takeover plan or arrangement in effect or higeeadopted by the Company, or that any
Purchaser could be deemed to trigger the provisibasy such plan or arrangement, by virtue ofiréeg Securities under the Transaction
Documents or under any other agreement betwee@dhgany and the Purchasers.

21




4.6 NorPublic Information Except with respect to the material terms andlit@mns of the transactions contemplated by the
Transaction Documents, the Company covenants aegsithat neither it, nor any other Person actmigsobehalf will provide any Purchas
or its agents or counsel with any information tiiet Company believes constitutes material non-pubformation, unless prior thereto such
Purchaser shall have entered into a written agreewmi¢h the Company regarding the confidentialindaise of such information. The
Company understands and confirms that each Purchlaak be relying on the foregoing covenant ireefiing transactions in securities of the
Company.

4.7 Use of ProceedsThe Company shall use the net proceeds fromsaleeof the Securities hereunder as set forth Utk
of Proceeds” in the Prospectus Supplement and sbiallse such proceeds in violation of FCPA or OFA@ulations.

4.8 Indemnification of PurchasersSubject to the provisions of this Section 4h@ Company will indemnify and hold each
Purchaser and its directors, officers, sharehojaeesnbers, partners, employees and agents (ancklagryPersons with a functionally
equivalent role of a Person holding such titlesuithistanding a lack of such title or any othelitleach Person who controls such Purchaser
(within the meaning of Section 15 of the Securifde$ and Section 20 of the Exchange Act), and fhectbrs, officers, shareholders, agents,
members, partners or employees (and any other fieveth a functionally equivalent role of a Persmiding such titles notwithstanding a
lack of such title or any other title) of such amtling persons (each, a “ Purchaser P8rtyarmless from any and all losses, liabilities,
obligations, claims, contingencies, damages, @sisexpenses, including all judgments, amountsipasdttiements, court costs and
reasonable attorneyfes and costs of investigation that any such RsehParty may suffer or incur as a result of tatirg to (a) any brear
of any of the representations, warranties, covenanagreements made by the Company in this Agneeanén the other Transaction
Documents or (b) any action instituted againstRhechaser Parties in any capacity, or any of thetheir respective Affiliates, by any
stockholder of the Company who is not an Affiliafesuch Purchaser Party, with respect to any ofrdresactions contemplated by the
Transaction Documents (unless such action is baged a breach of such Purchaser Pantgpresentations, warranties or covenants une
Transaction Documents or any agreements or unaeliags such Purchaser Party may have with any stodkholder or any violations by
such Purchaser Party of state or federal secul@ves or any conduct by such Purchaser Party wtocistitutes fraud, gross negligence,
willful misconduct or malfeasance). If any act&mall be brought against any Purchaser Party peof which indemnity may be sought
pursuant to this Agreement, such Purchaser Paalymtomptly notify the Company in writing, and ti@mpany shall have the right to
assume the defense thereof with counsel of its@waosing reasonably acceptable to the Purchasty. Pany Purchaser Party shall have the
right to employ separate counsel in any such aciwhparticipate in the defense thereof, but tee #1d expenses of such counsel shall be at
the expense of such Purchaser Party except tocthptahat (i) the employment thereof has beenifipelty authorized by the Company in
writing, (ii) the Company has failed after a reaslole period of time to assume such defense anehpbogy counsel or (iii) in such action there
is, in the reasonable opinion of counsel, a mdtedaflict on any material issue between the positif the Company and the position of such
Purchaser Party, in which case the Company sha#tdmonsible for the reasonable fees and expefhs®smore than one such separate
counsel. The Company will not be liable to anydpaser Party under this Agreement (y) for anyeseitint by a Purchaser Party effected
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without the Company’s prior written consent, whattall not be unreasonably withheld or delayedzptd the extent, but only to the extent
that a loss, claim, damage or liability is attrédoie to any Purchaser Party’s breach of any of¢heesentations, warranties, covenants or
agreements made by such Purchaser Party in thesefrgent or in the other Transaction Documents. itlemnification required by this
Section 4.8 shall be made by periodic paymenth@fimount thereof during the course of the invatitig or defense, as and when bills are
received or are incurred. The indemnity agreememsained herein shall be in addition to any cadsection or similar right of any
Purchaser Party against the Company or othersm@antiadilities the Company may be subject to punsua law.

4.9 Reservation of Common Stodks of the date hereof, the Company has resemddree Company shall continue to reserve
and keep available at all times, free of preemptigiets, a sufficient number of shares of Commascktor the purpose of enabling the
Company to issue Shares pursuant to this AgreearehtWarrant Shares pursuant to any exercise ofdmeants.

4.10 Listing of Common StoclDuring the term of the Warrants, the Company eegrees to use best efforts to maintain the
listing or quotation of the Common Stock on thediing Market on which it is currently listed, andhcarrently with the Closing, the
Company shall apply to list or quote all of the Bisaand Warrant Shares on such Trading Market sordgily secure the listing of all of the
Shares and Warrant Shares on such Trading MarketCbmpany further agrees, if the Company appliesd the term of the Warrants to
have the Common Stock traded on any other Tradiadk®t, it will then include in such application aflthe Shares and Warrant Shares, and
will take such other action as is necessary toecallof the Shares and Warrant Shares to be l@tgdoted on such other Trading Market as
promptly as possible. The Company will then takection reasonably necessary to continue thimjsind trading of its Common Stock o
Trading Market and will comply in all respects witite Company’s reporting, filing and other obligats under the bylaws or rules of the
Trading Market.

411 Capital ChangedUntil the six (6) month anniversary of the ClggiDate, the Company shall not undertake a rev@rse
forward stock split or reclassification of the CommStock without the prior written consent of thedhasers holding a majority in interest
the Shares.

412 Participation in Future Financing

€) Subject to the rights of investorgtyp#o that certain securities purchase agreengat¢d December 20, 2012 (the
“ Prior Purchase Agreemefjt from the date hereof until the date that is tivelve (12) month anniversary of the Closing Dafeon
any issuance by the Company or any of its Subsédiaxf Common Stock or Common Stock Equivalentsésh
consideration, Indebtedness or a combination dEur@reof (a “ Subsequent Financiygeach Purchaser shall have the right to
participate in up to an amount of the Subsequerdrkiing equal to such Purchaser’s Subscription Amquovided that the
aggregate participation amount for all Purchaseddusive of any participation amount arising unttex Prior Purchase Agreement)
shall not exceed 50%
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of the aggregate Subsequent Financing amount (#aeticipation Maximuni) on the same terms, conditions and price provided
in the Subsequent Financing.

(b) At least two (2) Trading Days priorthe closing of the Subsequent Financing, the Gomghall deliver to each
Purchaser a written notice of its intention to efff@ Subsequent Financing_(“ Pdetice”), which Pre-Notice shall ask such
Purchaser if it wants to review the details of sfichncing (such additional notice, a * Subsegugnancing Notice€). Upon the
request of a Purchaser, and only upon a requesidiy Purchaser, for a Subsequent Financing NakieeCompany shall promptly,
but no later than one (1) Trading Day after sucjuest, deliver a Subsequent Financing Notice th furchaser. The Subsequent
Financing Notice shall describe in reasonable Htaiproposed terms of such Subsequent Finanttirggmount of proceeds
intended to be raised thereunder and the PersBargons through or with whom such Subsequent Fimguig proposed to be
effected and shall include a term sheet or sintiterument relating thereto as an attachment.

(c) Any Purchaser desiring to participateuch Subsequent Financing must provide writigtice to the Company by
not later than 5:30 p.m. (New York City time) or tsecond (2¢ ) Trading Day after all of the Purchebave received the Pre-
Notice that such Purchaser is willing to particgmt the Subsequent Financing, the amount of sucth@ser’s participation, and
representing and warranting that such Purchasesutsfunds ready, willing, and available for invesnt on the terms set forth in
the Subsequent Financing Notice. If the Compangives no such notice from a Purchaser as of smnd (29 ) Trading Day,
such Purchaser shall be deemed to have notifie@dhepany that it does not elect to participate.

(d) If by 5:30 p.m. (New York City timeh the second (®) Trading Day after all of the Purchasers haveiveckthe
Pre-Notice, notifications by the Purchasers ofrthéllingness to participate in the Subsequent Rairgg (or to cause their designees
to participate) is, in the aggregate, less tharidted amount of the Subsequent Financing, therCtirapany may effect the remaini
portion of such Subsequent Financing on the temdsadth the Persons set forth in the Subsequerarieing Notice.

(e) If by 5:30 p.m. (New York City time the second (%) Trading Day after all of the Purchasers haveiveckthe
Pre-Notice, the Company receives responses to se§ubnt Financing Notice from Purchasers seekipatchase more than the
aggregate amount of the Participation Maximum, eaain Purchaser shall have the right to purchaderd Rata Portion (as defined
below) of the Participation Maximum. _“ Pro RatarfRm " means the ratio of (x) the Subscription Amount e€®ities purchased
the Closing Date by a Purchaser participating uttderSection 4.12 and (y) the sum of the aggre§atescription Amounts of
Securities purchased on the Closing Date by altlagers participating under this Section 4.12.

() The Company must provide the Purehsisvith a second Subsequent Financing Noticett@&urchasers will
again have the right of participation set forth\abd this Section 4.12, if the Subsequent Finansimbject to the initial Subsequent
Financing Notice is not consummated for any reasothe terms set forth in such
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Subsequent Financing Notice within 30 Trading Dafysr the date of the initial Subsequent Finan®iagice.

(9) The Company and each Purchaser dlga¢é any Purchaser elects to participate inghbsequent Financing, the
transaction documents related to the Subsequeané&iimg shall not include any term or provision veiwr such Purchaser shall be
required to agree to any restrictions on tradintpamy of the Securities purchased hereunder oedpgired to consent to any
amendment to or termination of, or grant any waivelease or the like under or in connection wiig Agreement, without the pri
written consent of such Purchaser.

(h) Notwithstanding anything to the camyrin this Section 4.12 and unless otherwise ared®dy such Purchaser, t
Company shall either confirm in writing to such €haser that the transaction with respect to thes&yent Financing has been
abandoned or shall publicly disclose its intentimissue the securities in the Subsequent Finantirgjther case in such a manner
such that such Purchaser will not be in possessiany material, non-public information, by thettif(5™ ) Business Day following
delivery of the Subsequent Financing Notice. Ifsligh fifth (5" ) Business Day, no public disclostegarding a transaction with
respect to the Subsequent Financing has been mad®o notice regarding the abandonment of sualsdrdion has been received
by such Purchaser, such transaction shall be detmiea/e been abandoned and such Purchaser shbh# deemed to be in
possession of any material, non-public informatigiin respect to the Company or any of its Subsid&ar

0] Notwithstanding the foregoing, tlsction 4.12 shall not apply in respect of (i) aef&pt Issuance, (ii) an
underwritten public offering of Common Stock oi)(any issuance pursuant to the Sales Agreemetatg ddovember 21, 2011,
between the Company and Ascendiant Capital Markéts,relating to the Company’s “at-the-market” affeg of up to $10,000,000
of registered securities.

4.13 Subsequent Equity SaleBrom the date hereof until 45 days after thesidlp Date, the Company shall be prohibited from
effecting or entering into an agreement to effegt issuance by the Company or any of its Subsisasf Common Stock or Common Stock
Equivalents (or a combination of units thereof)dlving a Variable Rate Transaction. Any Purchaball be entitled to obtain injunctive
relief against the Company to preclude any suakaisse, which remedy shall be in addition to anitrig collect damages, including purst
to. Notwithstanding the foregoing, this Sectiob34shall not apply in respect of an Exempt Issuama@ny issuance pursuant to the Sales
Agreement, dated November 21, 2011, between thep@onyand Ascendiant Capital Markets, LLC relatioghe Company’s “at-the-market”
offering of up to $10,000,000 of registered se@sit

414 Equal Treatment of Purchasefdo consideration (including any modificationasfy Transaction Document) shall be
offered or paid to any Person to amend or conseatwtaiver or modification of any provision of tiigreement unless the same consider:
is also offered to all of the parties to this Agresat. For clarification purposes, this provisiamstitutes a separate right granted to each
Purchaser by the Company and negotiated sepatstelgch Purchaser, and is intended for the Compmatmgat the Purchasers as a class and
shall
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not in any way be construed as the Purchasergyaoticoncert or as a group with respect to the lpase, disposition or voting of Securities or
otherwise.

4.15 Certain Transactions and ConfidentialEach Purchaser, severally and not jointly with ¢ther Purchasers, covenants
neither it nor any Affiliate acting on its behalf pursuant to any understanding with it will execahy purchases or sales, including Short
Sales of any of the Company’s securities duringpirdod commencing with the execution of this Agneat and ending at such time that the
transactions contemplated by this Agreement asé fdinblicly announced pursuant to the initial pnedsase as described in Section 4.4. Eact
Purchaser, severally and not jointly with the otRarchasers, covenants that until such time asdheactions contemplated by this
Agreement are publicly disclosed by the Compangamt to the initial press release as describ&kation 4.4, such Purchaser will maint
the confidentiality of the existence and termshig transaction and the information included inEhsclosure Schedules. Notwithstanding
foregoing and notwithstanding anything containethia Agreement to the contrary, the Company exgyescknowledges and agrees that
(i) no Purchaser makes any representation, war@mntgvenant hereby that it will not engage in effeg transactions in any securities of the
Company after the time that the transactions copl&ted by this Agreement are first publicly anncechpursuant to the initial press release
as described in Section 4.4, (ii) no Purchasel blealestricted or prohibited from effecting angrtsactions in any securities of the Company
in accordance with applicable securities laws faord after the time that the transactions conteraglay this Agreement are first publicly
announced pursuant to the initial press releaglesaribed in Section 4.4 and (iii) no Purchasell fiaae any duty of confidentiality to the
Company or its Subsidiaries after the issuanceefrtitial press release as described in Sectibn Motwithstanding the foregoing, in the
case of a Purchaser that is a multi-managed inwggtuehicle whereby separate portfolio managersageseparate portions of such
Purchaser’s assets and the portfolio managersrmdeect knowledge of the investment decisionsertadthe portfolio managers managing
other portions of such Purchaser’s assets, thenemteset forth above shall only apply with resgedhe portion of assets managed by the
portfolio manager that made the investment decigigsurchase the Securities covered by this Agreéme

4.16 Amendment to Prior Purchase Agreemeéftie Company and Purchasers who are partieg tBribr Purchase Agreement
hereby agree to amend Section 4.12(i) of the Piwmchase Agreement to include a Subsection (ijcwshall read as follows:up to $15
million in Indebtedness, together with the issuamiceertain warrants and the securities issuableupxercise of such warrants, pursuant to
the terms and conditions set forth that certaiml@ad security agreement with Fortress Credit Canpits affiliate and other applicable
definitive documents, dated as of July 17, 2013

ARTICLE V.
MISCELLANEOUS

51 Termination This Agreement may be terminated by any Purchasiey the Company with respect to any Purchaseto
such Purchaser’s obligations hereunder only anklowttany effect whatsoever on the obligations beiwitae Company and the other
Purchasers, by written notice to the other parifédbe Closing has not been consummated on orbefaly
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22, 2013; provided however, that no such termination will affect the rightaofy party to sue for any breach by any other p@artyparties).

5.2 Fees and ExpenseAt the Closing, the Company has agreed to reistoMidsummer Capital, LLC the non-accountable
sum of $15,000 for its legal fees and expensesefibas expressly set forth in the Transaction Dasumto the contrary, each party shall pay
the fees and expenses of its advisers, counseyatnts and other experts, if any, and all otkperses incurred by such party incident to
the negotiation, preparation, execution, delivergt performance of this Agreement. The Companyl glagl all Transfer Agent fees
(including, without limitation, any fees requireal fsame-day processing of any instruction lettéiveieed by the Company and any exercise
notice delivered by a Purchaser), stamp taxes Hret taxes and duties levied in connection withdékvery of any Securities to the
Purchasers.

5.3 Entire AgreementThe Transaction Documents, together with thekatshand schedules thereto, the Prospectus and the
Prospectus Supplement, contain the entire undelisof the parties with respect to the subjecttendtereof and thereof and supersede all
prior agreements and understandings, oral or writtéth respect to such matters, which the paa@siowledge have been merged into such
documents, exhibits and schedules.

5.4 Notices Any and all notices or other communications @iries required or permitted to be provided hader shall be
in writing and shall be deemed given and effectimghe earliest of: (a) the date of transmissibsuch notice or communication is delivered
via facsimile at the facsimile number set forthtbe signature pages attached hereto at or prie3@p.m. (New York City time) on a
Trading Day, (b) the next Trading Day after theedatttransmission, if such notice or communicatodelivered via facsimile at the facsirr
number set forth on the signature pages attachedohen a day that is not a Trading Day or latantB:30 p.m. (New York City time) on any
Trading Day, (c) the second {®) Trading Day following the date of mailing, if gdsy U.S. nationally recognized overnight couriensce or
(d) upon actual receipt by the party to whom suatice is required to be given. The address fohsatices and communications shall be as
set forth on the signature pages attached hereto.

55 Amendments; WaiveraNo provision of this Agreement may be waivedgdified, supplemented or amended except in a
written instrument signed by the Company and thelasers holding at least a majority in intereghefShares based on the initial
Subscription Amounts hereunder, with any such wawedification, supplement or amendment to be inigpan all parties hereto. No wai
of any default with respect to any provision, cdiodi or requirement of this Agreement shall be degno be a continuing waiver in the fut
or a waiver of any subsequent default or a wai¥eng other provision, condition or requirementédudr nor shall any delay or omission of
any party to exercise any right hereunder in angmaaimpair the exercise of any such right.

5.6 Headings The headings herein are for convenience onlynala@onstitute a part of this Agreement and shaillbe deeme
to limit or affect any of the provisions hereof.

5.7 Successors and AssignBhis Agreement shall be binding upon and inarthe benefit of the parties and their successors
and permitted assigns. The Company may not a#isigi@greement or any rights or obligations herarmalithout the prior written consent
each
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Purchaser (other than by merger). Any Purchasgrassign any or all of its rights under this Agresmto any Person to whom such
Purchaser assigns or transfers any Securitiesida@¢hat such transferee agrees in writing todaend, with respect to the transferred
Securities, by the provisions of the Transactiorioents that apply to the “Purchasers.”

5.8 No ThireParty Beneficiaries This Agreement is intended for the benefit @& parties hereto and their respective
successors and permitted assigns and is not fdrethefit of, nor may any provision hereof be ergdrby, any other Person, except as
otherwise set forth in Section 4.8.

5.9 Governing Law All questions concerning the construction, vigfidenforcement and interpretation of the Transact
Documents shall be governed by and construed aiodoen in accordance with the internal laws of $ttate of New York, without regard to
the principles of conflicts of law thereof. Eadrfy agrees that all legal proceedings concerrfiegrterpretations, enforcement and defense
of the transactions contemplated by this Agreeraadtany other Transaction Documents (whether bitcagginst a party hereto or its
respective affiliates, directors, officers, shaldbes, partners, members, employees or agentd)habmmenced exclusively in the state and
federal courts sitting in the City of New York. Eegarty hereby irrevocably submits to the exclugivesdiction of the state and federal col
sitting in the City of New York, Borough of Manhaitt for the adjudication of any dispute hereundeén @onnection herewith or with any
transaction contemplated hereby or discussed héngiluding with respect to the enforcement of afithe Transaction Documents), and
hereby irrevocably waives, and agrees not to assarty suit, action or proceeding, any claim ihé& not personally subject to the
jurisdiction of any such court, that such suitj@tor proceeding is improper or is an inconveniariue for such proceeding. Each pi
hereby irrevocably waives personal service of pge@nd consents to process being served in anyssitchction or proceeding by mailing a
copy thereof via registered or certified mail oeovght delivery (with evidence of delivery) to sugarty at the address in effect for notice
it under this Agreement and agrees that such seshall constitute good and sufficient servicerotpss and notice thereof. Nothing
contained herein shall be deemed to limit in any ey right to serve process in any other mannenitied by law. If either party shall
commence an action, suit or proceeding to enfangepaovisions of the Transaction Documents, themddition to the obligations of the
Company under Section 4.8, the prevailing partyuch action, suit or proceeding shall be reimbultsethe other party for its reasonable
attorneys’ fees and other costs and expenses @ttwith the investigation, preparation and proseoutf such action or proceeding.

5.10 Survival The representations and warranties containesirhehall survive the Closing and the deliveryhaf Securities.

5.11 Execution This Agreement may be executed in two or moteterparts, all of which when taken together shall
considered one and the same agreement and shafhbexffective when counterparts have been signeghbly party and delivered to each
other party, it being understood that the partesdnot sign the same counterpart. In the evantthy signature is delivered by facsimile
transmission or by e-mail delivery of a “.pdf” foatndata file, such signature shall create a vaiiilzinding obligation of the party executing
(or on whose
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behalf such signature is executed) with the samefand effect as if such facsimile or “.pdf’ sigm@ page were an original thereof.

5.12 Severability If any term, provision, covenant or restrictimithis Agreement is held by a court of competanisgiction to
be invalid, illegal, void or unenforceable, the eender of the terms, provisions, covenants andictishs set forth herein shall remain in full
force and effect and shall in no way be affectethdired or invalidated, and the parties heretd sisal their commercially reasonable efforts
to find and employ an alternative means to achikgesame or substantially the same result as tmémplated by such term, provision,
covenant or restriction. It is hereby stipulated declared to be the intention of the parties tiey would have executed the remaining terms,
provisions, covenants and restrictions withoutudahg any of such that may be hereafter declarealith illegal, void or unenforceable.

5.13 Rescission and Withdrawal Rightlotwithstanding anything to the contrary congairin (and without limiting any similar
provisions of) any of the other Transaction Docutegwhenever any Purchaser exercises a rightj@tectemand or option under a
Transaction Document and the Company does notytipeform its related obligations within the pesatierein provided, then such
Purchaser may rescind or withdraw, in its solerdisan from time to time upon written notice to tBempany, any relevant notice, deman
election in whole or in part without prejudice ts future actions and rights; providedowever, that in the case of a rescission of an exercise
of a Warrant, the applicable Purchaser shall beired to return any shares of Common Stock sultjeahy such rescinded exercise notice
concurrently with the return to such Purchasehefaggregate exercise price paid to the Compansuidr shares and the restoration of such
Purchaser’s right to acquire such shares pursaastdh Purchaser’s Warrant (including, issuanaereplacement warrant certificate
evidencing such restored right).

5.14 Replacement of Securitief any certificate or instrument evidencing éwcurities is mutilated, lost, stolen or destroyed,
the Company shall issue or cause to be issuedcimaggie and substitution for and upon cancellatieneof (in the case of mutilation), or in
lieu of and substitution therefor, a new certifecat instrument, but only upon receipt of evideregsonably satisfactory to the Company of
such loss, theft or destruction. The applicanafoew certificate or instrument under such cirdamses shall also pay any reasonable third-
party costs (including customary indemnity) asseclavith the issuance of such replacement Secsiritie

5.15 RemediesIn addition to being entitled to exercise ajhis provided herein or granted by law, includiagavery of
damages, each of the Purchasers and the Compdrbewehtitled to specific performance under thensetion Documents. The parties
agree that monetary damages may not be adequafensation for any loss incurred by reason of aeadin of obligations contained in the
Transaction Documents and hereby agree to waiveantb assert in any action for specific perforo@nf any such obligation the defense
that a remedy at law would be adequate.

5.16 Payment Set AsideTo the extent that the Company makes a paynrgrdyonents to any Purchaser pursuant to any
Transaction Document or a Purchaser enforces acisgs its rights thereunder, and such paymenapments or the proceeds of such

29




enforcement or exercise or any part thereof arsexiently invalidated, declared to be fraudulerdreferential, set aside, recovered from,
disgorged by or are required to be refunded, repaatherwise restored to the Company, a trusesmiver or any other Person under any law
(including, without limitation, any bankruptcy lastate or federal law, common law or equitable eafsaction), then to the extent of any
such restoration the obligation or part thereafioally intended to be satisfied shall be revivad aontinued in full force and effect as if s
payment had not been made or such enforcementasf Bad not occurred.

5.17 Independent Nature of Purchds@fsigations and Rights The obligations of each Purchaser under anyshetion
Document are several and not joint with the obiayet of any other Purchaser, and no Purchasersha#isponsible in any way for the
performance or non-performance of the obligatidresny other Purchaser under any Transaction Doctinféothing contained herein or in
any other Transaction Document, and no action talesny Purchaser pursuant hereto or thereto, bhaleemed to constitute the Purchasers
as a partnership, an association, a joint ventues other kind of entity, or create a presumptltoat the Purchasers are in any way acting in
concert or as a group with respect to such obbgatbr the transactions contemplated by the Tréonsaldocuments. Each Purchaser shall be
entitled to independently protect and enforcei@hbts including, without limitation, the rights aitg out of this Agreement or out of the other
Transaction Documents, and it shall not be necgdsaany other Purchaser to be joined as an anfditiparty in any proceeding for such
purpose. Each Purchaser has been representesidwritseparate legal counsel in its review and tieggmn of the Transaction Documents.
For reasons of administrative convenience onlyhéaachaser and its respective counsel have cliosemnmmunicate with the Company
through EGS. EGS does not represent any of thex gthirchasers (if applicable) and only representisiinmer Capital, LLC and its affilia
as a Purchaser hereunder (* MidsumiferThe Company has elected to provide all Puretmwith the same terms and Transaction
Documents for the convenience of the Company ahtewause it was required or requested to do sopyf the Purchasers. It is expressly
understood and agreed that each provision containtis Agreement and in each other Transactiooub@nt is between the Company ai
Purchaser, solely, and not between the Companyh&nBurchasers collectively and not between anchgrttee Purchasers.

5.18 Saturdays, Sundays, Holidays, létbe last or appointed day for the taking of atgion or the expiration of any right
required or granted herein shall not be a Busibess then such action may be taken or such riglyt lnesexercised on the next succeeding
Business Day.

5.19 ConstructionThe parties agree that each of them and/or tespective counsel have reviewed and had an oppiyrto
revise the Transaction Documents and, therefoeendinmal rule of construction to the effect thag ambiguities are to be resolved agains
drafting party shall not be employed in the intetption of the Transaction Documents or any amentbrtbereto. In addition, each and e\
reference to share prices and shares of Commok Bt@ny Transaction Document shall be subjectfjosiment for reverse and forward
stock splits, stock dividends, stock combinationd ather similar transactions of the Common Stbeit bccur after the date of this
Agreement.

520 WAIVEROF JURY TRIAL . INANY ACTION, SUIT, OR PROCEEDING IN ANY JURISDICTION BROUGHT
BY ANY PARTY AGAINST ANY OTHER
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PARTY, THE PARTIESEACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST EXTENT PERMITTED BY
APPLICABLE LAW, HEREBY ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY AND EXPRESSLY WAIVESFOREVER
TRIAL BY JURY.

(Signature Pages Follow)
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IN WITNESS WHEREOF, the parties hereto have catisisdSecurities Purchase Agreement to be duly ézdduy their
respective authorized signatories as of the dedeifidicated above.

NETLIST, INC. Address for Notice
By: Fax:

Name:

Title:

With a copy to (which shall not constitute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO NLST SECURITIES PURES$E AGREEMENT]

IN WITNESS WHEREOF, the undersigned have causexdShcurities Purchase Agreement to be duly exetwytéigeir respective
authorized signatories as of the date first in@idatbove.

Name of Purchase

Signature of Authorized Signatory of Purcha:

Name of Authorized Signator

Title of Authorized Signatory

Email Address of Authorized Signatol

Facsimile Number of Authorized Signato

Address for Notice to Purchas

Address for Delivery of Securities to Purchasenéif same as address for notic

Subscription Amount:
Shares
Warrant Shares
EIN Number:
[SIGNATURE PAGES CONTINUE]
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Exhibit 99.1

N

NET L ST

NETLIST STRENGTHENS CAPITAL STRUCTURE WITH NEW FINANCING
FROM FORTRESSINVESTMENT GROUP

- Financing Backed by Netlist's IP Assets -
- Underscores Value of High Performance Server MgrBolutions -

IRVINE, CALIFORNIA , July 18, 2013 - Netlist, Inc. (NASDAQ: NLST), @ading provider of high performance memory solgifor the
cloud computing and storage markets, announced tibd it closed new credit financing for up to $h8lion from an affiliate of Fortress
Investment Group LLC (NYSE: FIG), a leading globalestment firm. The capital is intended to suppdetlist's ongoing development of its
product and patent portfolios covering next genenagerver and storage systems.

“The strategic financing from Fortress underscdnesuntapped value of our extensive IP portfolgaid Netlist President and CEO, C.K.
Hong. “Working with the team at Fortress, we aeused on fully maximizing the investments we hanagle in our advanced memory
products and leveraging our patent portfolio tolibaefit of our shareholders.”

“Netlist had the great foresight to invest in paitgg their innovative products,” said Eran Zur, NMging Director and Head of the Intellectual
Property Finance Group at Fortress Investment Gratgrtress is excited to partner with Netlist it capitalize on its investment in
patents.”

Netlist has steadily invested in and grown its ¢letiplio, which now includes 36 issued patents amate than 35 US and foreign pend
patent applications in the areas of high perforreartd high density memory subsystems and hybridanetachnologies.

In conjunction with the new financing, the Compamended its loan agreement with Silicon Valley Bablkder the new agreement Silic
Valley Bank will continue to provide the Companythwva line of credit and has amended the covenartsruts previous agreement. A more
detailed summary of the terms of the Fortress alicb8 Valley Bank transactions is available in iempany’s Report on Form 8-K filed
concurrently with the issuance of this release.

About Netlist:

Netlist, Inc. designs and manufactures -performance, logic-based memory subsystems foesand storage applications for cloud
computing. Netlist's flagship products include Hypwud®, a patented memory technology that breadittonal performance barriers,
NVvault™ and EXPRESSvault™ family of products thagnificantly accelerate system performance angigeomission critical faul
tolerance, and a broad portfolio of industrial Rlasid specialty memory subsystems including VLRy(l@v profile) DIMMs and Planar-X
RDIMMs.




Netlist develops technology solutions for customygplications in which hic-speed, high-capacity, small form factor and eéfitiheat
dissipation are key requirements for system menngse customers include OEMs that design and buidr, rack-mounted, and blade
servers, high-performance computing clusters, exgging workstations and telecommunications equipntedunded in 2000, Netlist is
headquartered in Irvine, CA with manufacturing liies in Suzhou, People’s Republic of China anaeagineering design center in Silicon
Valley, CA. Learn more at www.netlist.com.

About Fortress:

Fortress Investment Group LLC is a leading, highibersified global investment firm with $56 billian assets under management as of
March 31, 2013. Founded in 1998, Fortress managgetsaon behalf of over 1,500 institutional clieantsl private investors worldwide across
a range of private equity, credit, liquid hedgedsiand traditional asset management strategieseBbsiis publicly traded on the New York
Stock Exchange (NYSE: FIG). For additional informoat please visit www.fortress.com.

Safe Harbor Statement:

This news release contains forward-looking statdmesgarding future events and the future perforogaof Netlist. These forward-looking
statements involve risks and uncertainties thatdcoause actual results to differ materially frohose expected or projected. These risks and
uncertainties include, but are not limited to, sskssociated with the launch and commercial sucgksar products, programs and
technologies; the success of product partnershipatinuing development, qualification and volumedurction of EXPRESSvault™,
NVvault™, HyperClou® and VLP Planar-X RDIMM,; the timing and magnituafehe anticipated decrease in sales to our keyorner; our
ability to leverage our NVvault™ technology in amndiverse customer base; the rapidly-changing reatf technology; risks associated
with intellectual property, including patent infdement litigation against us as well as the cost$ @npredictability of litigation over
infringement of our intellectual property and thesgibility of our patents being reexamined by timitédl States Patent and Trademark
office ; volatility in the pricing of DRAM ICs adAND; changes in and uncertainty of customer acusg of, and demand for, our existing
products and products under development, includincertainty of and/or delays in product orders gmmdduct qualifications; delays in tt
Company’s and its customers’ product releases awldpment; introductions of new products by coitgrst changes in end-user demand
for technology solutions; the Compi’s ability to attract and retain skilled personnéfie Company’s reliance on suppliers of critical
components and vendors in the supply chain; flu@oa in the market price of critical componentgpkring industry standards; and the
political and regulatory environment in the Pec's Republic of China. Other risks and uncertainties described in the Company’s annual
report on Form 10-K filed on March 29, 2013, andsequent filings with the U.S. Securities and ErgeaCommission made by the
Company from time to time. Except as required ly Metlist undertakes no obligation to publicly apelor revise any forward-looking
statements, whether as a result of new informafittiye events or otherwise.

For more information, please contact:

Brainerd Communicators, Inc.
Corey Kinger/Mike Smargiassi
NLST@braincomm.cor

(212) 986-6667




