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PART I. FINANCIAL INFORMATION
Item 1. Financial Statements

NETLIST, INC. AND SUBSIDIARIES

Condensed Consolidated Balance Sheets
(in thousands, except par value)

(unaudited) (audited)
April 3, January 2,
2010 2010
ASSETS
Current assett
Cash and cash equivale $ 19,237 $ 9,94:
Investments in marketable securit 6,26¢ 3,94¢
Accounts receivable, n 5,36¢ 4,27:
Inventories 3,92¢ 2,23:
Income taxes receivab 64¢ —
Prepaid expenses and other current a: 88C 854
Total current asse 36,32¢ 21,25(
Property and equipment, r 4,40¢ 4,77¢
Long-term investments in marketable securi 90¢ 941
Other asset 21¢ 221
Total asset $ 41,86 $ 27,19]
LIABILITIES AND STOCKHOLDERS ' EQUITY
Current liabilities:
Accounts payabl $ 538t $ 4,057
Accrued payroll and related liabiliti¢ 1,75¢ 2,332
Accrued expenses and other current liabili 47¢ 60%
Accrued engineering charg 1,032 661
Current portion of lon-term debt 101 10¢
Current portion of deferred gain on sale and leaslkelransactiol 79 10¢€
Total current liabilities 8,83¢ 7,871
Long-term debt, net of current portic 24 51
Total liabilities 8,86( 7,922
Commitments and contingenci
Stockholder equity:
Common stock, $0.001 par value - 90,000 shareosaréu; 24,780 (2010) and 20,111 (2009) sh
issued and outstandi 25 20
Additional paic-in capital 88,05¢ 71,33:
Accumulated defici (54,99) (52,02¢)
Accumulated other comprehensive i (92) (57)
Total stockholder equity 33,00: 19,26¢
Total liabilities and stockholde’ equity $ 41,861 $ 27,19:

See accompanying notes.
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Net sales
Cost of sales(1
Gross profit (loss
Operating expense
Research and development
Selling, general and administrative
Total operating expens:
Operating los:
Other income
Interest income, ne¢
Other income, ne
Total other income, n¢

Loss before (benefit) provision for income ta

(Benefit) provision for income tax¢

Net loss

Net loss per common sha
Basic
Diluted

Weighte-average common shares outstand
Basic and dilutes

NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Opions
(in thousands, except per share amounts)

(1) Amounts include sto-based compensation expense as follc

Cost of sale:
Research and developme
Selling, general and administrati

See accompanying notes.
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Three Months Ended

April 3, April 4,

2010 2009
7,89C $ 2,162
6,072 2,69¢
1,81¢ (537)
3,00¢ 1,614
2,57( 1,93¢
5,57¢ 3,54¢
(3,760 (4,086€)

1 82

67 17¢
68 257
(3,692) (3,829
(727) 18
(2,965 $ (3,84%)
.12 $ (0.19)
0.1 $ (0.1¢)
20,68¢ 19,85¢
¢ $ 29
46 58
32¢ 22C
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NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Cafows
(in thousands)

Three Months Ended

April 3, April 4,
2010 2009
Cash flows from operating activitie
Net loss $ (2,965 $ (3,847)
Adjustments to reconcile net loss to net cash usegerating activities
Depreciation and amortizatic 57¢ 581
Amortization of deferred gain on sale and leaseltsrisactior (29) (30
Gain on disposal of asse — (16¥¢)
Stoclk-based compensatic 382 307
Changes in operating assets and liabilit
Accounts receivabl (1,092) 1,022
Inventories (1,697 507
Income taxes receivab (649) 1,23¢
Prepaid expenses and other current a: (26) (25)
Other asset 3
Accounts payabl 1,331 (46€)
Accrued payroll and related expen: (574) (75)
Accrued expenses and other current liabili 227 37
Accrued engineering charg 371 —
Net cash used in operating activit (4,499 (915)
Cash flows from investing activitie
Acquisition of property and equipme (20¢) (22
Proceeds from sales of equipm — 27¢€
Purchase of investments in marketable secul (2,379 (10,29
Proceeds from maturities and sales of investmentsarrketable securitie 6C 4,43(
Net cash used in investing activiti (2,527 (5,619
Cash flows from financing activitie
Borrowings on line of cred 1,00¢ 4,91¢
Payments on line of crec (1,000 (4,916
Proceeds from public offering, n 16,26( —
Proceeds from exercise of stock options and wag 90 —
Payments on del (34) (123
Net cash provided by (used in) financing activi 16,31¢ (123
Increase (decrease) in cash and cash equivs 9,29t (6,657)
Cash and cash equivalents at beginning of p¢ 9,94 15,21«
Cash and cash equivalents at end of pe $ 19231 § 8,56:
Supplemental disclosure of r-cash investing activitie:
Unrealized losses from investments in marketabtersges $ 3 $ —

See accompanying notes.
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NETLIST, INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
April 3, 2010

Note 1—Description of Business

Netlist, Inc. (the “Company” or “Netlist”) designsyanufactures and sells high-performance, logiethasemory subsystems for the
server, storage and communications equipment ngarkae Company’s memory subsystems consist of auatibns of dynamic random
access memory integrated circuits, NAND flash memapplication —specific integrated circuits (“AHg and other components assembled
on printed circuit boards. The Company primarilgrkets and sells its products to leading origimgligment manufacturer (“OEM”)
customers. Netlist's solutions are targeted atiegppbns where memory plays a key role in meetiysjesn performance requirements.

Note 2—Summary of Significant Accounting Policies
Basis of Presentation

The interim unaudited condensed consolidated filmhstatements have been prepared in accordanheawdbunting principles generally
accepted in the United States of America (the “Q f8r interim financial information and with thastructions to Securities and Exchange
Commission (“SEC”) Form 10-Q and Article 8 of SE€drlation S-X. These financial statements do ndtge all of the information and
footnotes required by accounting principles gemgetcepted in the U.S. for complete financialeste¢nts. Therefore, these unaudited
condensed consolidated financial statements shmutéad in conjunction with the Company’s auditedsolidated financial statements and
notes thereto for the year ended January 2, 26&ded in the Company’s Annual Report on Form 1filed with the SEC on February 19,
2010.

The condensed consolidated financial statemenksdad herein as of April 3, 2010 are unaudited; &wosv, they contain all normal
recurring accruals and adjustments that, in thaiopiof the Company’s management, are necessamesent fairly the consolidated financial
position of the Company and its wholly owned sulasids as of April 3, 2010, the consolidated resaftits operations for the three months
ended April 3, 2010 and April 4, 2009, and the abidsted cash flows for the three months ended|Apr2010 and April 4, 2009. The results
of operations for the three months ended April®8,®are not necessarily indicative of the resultse expected for the full year or any future
interim periods.

Reclassifications
Certain amounts in the 2009 financial statementg leen reclassified to conform with the currerdry@esentation.
Principles of Consolidation

The consolidated financial statements include tlomants of Netlist, Inc. and its wholly owned suisiies. All intercompany balances
and transactions have been eliminated in consaialat

Fiscal Year

The Company operates under a 52/53-week fiscalgmding on the Saturday closest to December 3t figeal 2010, the Company’s
fiscal year is scheduled to end on January 1, 20itwill consist of 52 weeks. Each of the Comparfiiyss three quarters in a fiscal year is
comprised of 13 weeks.

Use of Estimates

The preparation of financial statements in conftymiith accounting principles generally acceptethia U.S. requires management to
make estimates and assumptions that affect thetegpamounts of the assets and liabilities andaisce of contingent assets and liabilities at
the date of the consolidated financial statememtd,the reported amounts of net sales and expduoseg the reporting period. By their natu
these estimates and assumptions are subject thharent degree of uncertainty. Significant estesahade by management include, among
others, provisions for uncollectible receivabled aales returns, warranty liabilities, valuatiorirofentories, fair value of financial instruments,
impairment of long-lived assets, stock-based corsation expense and realization of deferred taxsisEhe Company bases its estimates on
historical experience, knowledge of current cowdisi and our beliefs of what could occur in the feitconsidering available information. The
Company reviews its estimates on an on-going badie actual results experienced by the Companydifter materially and adversely from
its estimates. To the extent there are materié@mdinces between the estimates and the actuatgeuiire results of operations will be
affected.
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Revenue Recognition

The Company’s revenues primarily consist of prodaes of higtperformance memory subsystems to OEMs. Revenuesnalside sale
of excess inventories to distributors and othersisémemory integrated circuits (“ICs”) totaling@oximately $0.1 million and $0.1 million,
for the three months ended April 3, 2010 and A$ri2009, respectively.

The Company recognizes revenues in accordancetlvdthinancial Accounting Standards Board (“FASBgcAunting Standards
Caodification (“ASC”) Topic 605. Accordingly, thedinpany recognizes revenues when there is persuasgiyence of an arrangement, product
delivery and acceptance have occurred, the salesiprfixed or determinable, and collectibility thie resulting receivable is reasonably
assured.

The Company generally uses customer purchase addfer contracts as evidence of an arrangemetivedeoccurs when goods are
shipped for customers with FOB Shipping Point teemd upon receipt for customers with FOB Destimateyms, at which time title and risk
of loss transfer to the customer. Shipping documarg used to verify delivery and customer accegtafhe Company assesses whether the
sales price is fixed or determinable based on #yenent terms associated with the transaction arethehthe sales price is subject to refund.
Customers are generally allowed limited rightsettirn for up to 30 days, except for sales of exgesmtories, which contain no right-of-
return privileges. Estimated returns are providedat the time of sale based on historical expedger specific identification of an event
necessitating a reserve. The Company offers aatdmtoduct warranty to its customers and has hergiost-shipment obligations. The
Company assesses collectibility based on the eveditiness of the customer as determined by cobditks and evaluations, as well as the
customer’s payment history.

All amounts billed to customers related to shippamgl handling are classified as revenues, whileaalts incurred by the Company for
shipping and handling are classified as cost afssal

Cash and Cash Equivalents

Cash and cash equivalents consist of cash andtghortinvestments with original maturities of threenths or less, other than short-term
investments in securities that lack an active nmarke

Investments in Marketable Securities

The Company accounts for its investments in maltetsecurities in accordance with ASC Topic 320e Tompany determines the
appropriate classification of its investments attilne of purchase and reevaluates such desigrattieach balance sheet date. The Company’s
investments in marketable securities have beesifils and accounted for as available-for-sale dasemanagement’s investment intentions
relating to these securities. Available-for-saleusities are stated at market value, and are giybeesed on market quotes, to the extent they
are available. Unrealized gains and losses, napplicable deferred taxes, are recorded as a coempoii other comprehensive income (loss).
Realized gains and losses and declines in valugeplitb be other than temporary are determined b@aséle specific identification method &
are reported in other income, net in the unauditettiensed consolidated statements of operations.

The Company generally invests its excess cashrimedtic bank-issued certificates of deposit whialyckederal deposit insurance,
money market funds and in highly liquid debt instents of U.S. municipalities, corporations andith8. government and its agencies. All
highly liquid investments with stated maturitiestiofee months or less from the date of purchaselassified as cash equivalents; all
investments with stated maturities of greater thaee months are classified as investments in neoleesecurities.

Fair Value of Financial Instruments

The Company'’s financial instruments consist priaiipof cash and cash equivalents, investmentsarketable securities, accounts
receivable, accounts payable, accrued expensededmdnstruments. Other than for certain investsi@nauction rate securities (see Note 4),
the fair value of the Company’s cash equivalentsiamestments in marketable securities, other tmanmercial paper or short-term corporate
bonds, is determined based on quoted prices iveattarkets for identical assets or Level 1 inpiBgcause of their short-term nature,
commercial paper and short-term corporate bondaar&equently traded. Although there are obdelerguotes for these securities, the
markets are not considered active. Accordingly,fdir values of these investments are based oal 2emputs. The Company recognizes
transfers between Levels 1 through 3 of the fdine/dierarchy at the beginning of the reportingqukr The Company believes that the carr
values of all other financial instruments approxientheir current fair values due to their naturd espective durations.
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Allowance for Doubtful Accounts

The Company evaluates the collectibility of accewetceivable based on a combination of factorsates where the Company is awar
circumstances that may impair a specific custorragsibty to meet its financial obligations subsequi the original sale, the Company will
record an allowance against amounts due, and theeelbice the net recognized receivable to the afrtberCompany reasonably believes will
be collected. For all other customers, the Compangrds allowances for doubtful accounts basedaoiiynon the length of time the
receivables are past due based on the terms ofitfieating transaction, the current business emvirent and its historical experience.
Uncollectible accounts are charged against thevalhee for doubtful accounts when all cost effectieenmercial means of collection have
been exhausted.

Concentration of Credit Risk

Financial instruments that potentially subject @@mpany to significant concentrations of credik iensist principally of cash and cash
equivalents, investments in marketable securitied,accounts receivable.

The Company invests its cash equivalents primaritponey market funds. Cash equivalents are magdavith high quality institution:
the composition and maturities of which are redylaronitored by management. The Company had $0lllombf Federal Deposit Insurance
Corporation insured cash and cash equivalents at 22010. Investments in marketable securigiesgenerally in high-credit quality debt
instruments with an active resale market. Suchdtments are made only in instruments issued orrestbby high-quality institutions. The
Company has not incurred any credit risk lossested|to these investments.

The Company'’s trade accounts receivable are priynderived from sales to OEMs in the computer indusThe Company performs
credit evaluations of its customers’ financial citioth and limits the amount of credit extended wkieemed necessary, but generally requires
no collateral. The Company believes that the commagan of credit risk in its trade receivablesrisderated by its credit evaluation process,
relatively short collection terms, the high levékeoedit worthiness of its customers (see Notealjl foreign credit insurance. Reserves are
maintained for potential credit losses, and sushds historically have not been significant andelia@en within management’s expectations.

Inventories

Inventories are valued at the lower of actual togturchase or manufacture the inventory or ndizadale value of the inventory. Cost is
determined on an average cost basis which approes@tual cost on a first-in, first-out basis amdudes raw materials, labor and
manufacturing overhead. At each balance sheet tiet€ompany evaluates its ending inventory qtieaton hand and on order and records a
provision for excess quantities and obsolescenoemy other factors, the Company considers histodieanand and forecasted demand in
relation to the inventory on hand, competitivenafsgroduct offerings, market conditions and prodifetcycles when determining
obsolescence and net realizable value of raw na&iaxientory. Provisions are made to reduce exaesfsolete inventories to their estimated
net realizable values. Once established, witens are considered permanent adjustments tmgtdasis of the excess or obsolete inventc

Property and Equipment

Property and equipment are recorded at cost angciefed on a straight-line basis over their edteahaiseful lives, which generally range
from three to seven years. Leasehold improvementsegorded at cost and amortized on a straightHasis over the shorter of their estimated
useful lives or the remaining lease term.

Impairment of Long-Lived Assets

The Company evaluates the recoverability of theyaay value of long-lived assets held and usedsimperations for impairment on at
least an annual basis or whenever events or chamgesumstances indicate that their net book @ahay not be recoverable. When such
factors and circumstances exist, the Company caespiae projected undiscounted future net cash famssciated with the related asset or
group of assets over their estimated useful ligesrest their respective carrying amount. Thesgepted future cash flows may vary
significantly over time as a result of increasethpetition, changes in technology, fluctuations ém@nd, consolidation of our customers and
reductions in average selling prices. If the dagyalue is determined not to be recoverable ffotare operating cash flows, the asset is
deemed impaired and an impairment loss is recodriz¢he extent the carrying value exceeds thenaestid fair value of the asset. The fair
value of the asset or asset group is based on inaake2 when available, or when unavailable, ocalimited expected cash flows.
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Warranties

The Company offers warranties generally ranginghfane to three years, depending on the produchegdtiated terms of the purchase
agreements with customers. Such warranties rethgr€ompany to repair or replace defective prodetcirned to the Company during the
warranty period at no cost to the customer. Waieardre not offered on sales of excess inventdhe Company records an estimate for
warranty-related costs at the time of sale baseitsdristorical and estimated product return rates expected repair or replacement costs (see
Note 3). Such costs have historically been consistetween periods and within manager’s expectations and the provisions established.

Stock-Based Compensation

The Company accounts for equity issuances to ngulesmes in accordance with ASC Topic 505. All gactions in which goods or
services are the consideration received for theaisse of equity instruments are accounted for baedtie fair value of the consideration
received or the fair value of the equity instrumisstied, whichever is more reliably measurable. Mbasurement date used to determine the
fair value of the equity instrument issued is thdier of the date on which the third-party perfamoe is complete or the date on which it is
probable that performance will occur.

In accordance with ASC Topic 718, employee andcttirestock-based compensation expense recognizéwydhe period is based on the
value of the portion of stock-based payment awtrdsis ultimately expected to vest during the gebri Given that stock-based compensation
expense recognized in the consolidated stateménfseoations is based on awards ultimately expeitest, it has been reduced for estim
forfeitures. ASC Topic 718 requires forfeituredwestimated at the time of grant and revisededessary, in subsequent periods if actual
forfeitures differ from those estimates. The Compmestimated average forfeiture rates are basddstorical forfeiture experience and
estimated future forfeitures.

The fair value of common stock option awards to kyges and directors is calculated using the Bfackeles option pricing model. The
Black-Scholes model requires subjective assumptiegarding future stock price volatility and expttime to exercise, along with
assumptions about the risk-free interest rate apdeted dividends, which affect the estimatedvalues of the Company’s common stock
option awards. The expected term of options grhigtealculated as the average of the weightedngeperiod and the contractual expiration
date of the option. This calculation is basedhendafe harbor method permitted by the SEC inimestawhere the vesting and exercise terms
of options granted meet certain conditions and efiarited historical exercise data is availableioPto fiscal 2009, the expected volatility v
based on the historical volatilities of the comnstwock of comparable publicly traded companies baseshanagement’s belief that the
Company had limited historical data regarding totility of its stock price on which to base a miegful estimate of expected volatility.
Beginning in fiscal 2009, the expected volatilisybased on the historical volatility of the Compamgommon stock. The risk-free rate selected
to value any particular grant is based on the Dr8asury rate that corresponds to the expecteddéthe grant effective as of the date of the
grant. The expected dividend assumption is basédeo@ompany’s history and management’s expectagigarding dividend payouts.
Compensation expense for awards with graded vestihgdules is recognized on a straight-line basas the requisite service period for the
last separately vesting portion of the award.

Income Taxes

Under ASC Topic 270, the Company is required tastdis effective tax rate each quarter to be est with the estimated annual
effective tax rate. The Company is also requiredttmrd the tax impact of certain discrete itenmsjswal or infrequently occurring, including
changes in judgment about valuation allowanceseffiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax becefitoe recognized are excluded from the
estimated annual effective tax rate. The impasuch an exclusion could result in a higher or loeféective tax rate during a particular
quarter, based upon the mix and timing of actualiegs versus annual projections.

Deferred tax assets and liabilities are recogniaeéflect the estimated future tax effects, calted at currently effective tax rates, of
future deductible or taxable amounts attributableuvents that have been recognized on a cumubadisis in the consolidated financial
statements. A valuation allowance related to ale&rred tax asset is recorded when it is moedhfithan not that some portion of the deferred
tax asset will not be realized.

ASC Topic 740 prescribes a recognition thresholtlrmeasurement requirement for the financial statémezognition of a tax position
that has been taken or is expected to be takertanraturn and also provides guidance on de-ratiognclassification, interest and penalties,
accounting in interim periods, disclosure, andditian. Under ASC Topic 740 the Company may onbjognize or continue to recognize tax
positions that meet a “more likely than not” threlsh
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Research and Development Expenses
Research and development expenditures are expentezlperiod incurred.
Collaborative Arrangement

The Company has entered into a collaborative aenaegt with a partner in order to develop produsiagicertain of the Company’s
proprietary technology. Under the arrangementdiheelopment partner was granted a non-exclusteadie to specified intellectual property
for exclusive use in the development and produaticASIC chipsets for the Company. Both the Conypamd the development partner
provided and continue to provide engineering ptajegnagement resources at their own expense. @reapment partner is entitled to non-
recurring engineering fees based upon the achieveofiglevelopment milestones, and to a minimumiporodf the Company’s purchasing
allocations for the component. Expenses incurretigaid to the development partner are includegsearch and development expense in the
accompanying consolidated statements of operations.

Comprehensive Loss

ASC Topic 220 establishes standards for reportimiydisplaying comprehensive income and its compizniarthe condensed consolida
financial statements. Accumulated other comprelverisiss includes unrealized gains or losses orsinmvents.

Risks and Uncertainties

The Company’s operations in the PRC are subjeeatious political, geographical and economic rigkd uncertainties inherent to
conducting business in China. These include, rihat limited to, (i) potential changes in econoroaditions in the region, (ii) managing a
local workforce that may subject the Company toeutainties or certain regulatory policies, (iiijastges in other policies of the Chinese
governmental and regulatory agencies, and (iv) ghain the laws and policies of the U.S. governmegsrding the conduct of business in
foreign countries, generally, or in China, in pautar. Additionally, the Chinese government colsttbe procedures by which its local
currency, the Chinese Renminbi (“‘RMB”), is convdrirto other currencies and by which dividends mayleclared or capital distributed for
the purpose of repatriation of earnings and invests If restrictions in the conversion of RMBiothe repatriation of earnings and
investments through dividend and capital distritnutiestrictions are instituted, the Company’s ofi@na and operating results may be
negatively impacted. Restricted net assets ofabsidiary in the PRC totaled $2.8 million and $®2illion at April 3, 2010 and January 2,
2010, respectively.

Foreign Currency Re-measurement

The functional currency of the Company’s foreighsdiary is the U.S. dollar. Local currency finaal@tatements are re-measured into
U.S. dollars at the exchange rate in effect ab®btalance sheet date for monetary assets anlitigsband the historical exchange rate for
nonmonetary assets and liabilities. Expenses amegsured using the average exchange rate foetimpexcept items related to
nonmonetary assets and liabilities, which are rasueed using historical exchange rates. All re-m@asent gains and losses are included in
determining net loss.

Net Loss Per Share

Basic net loss per share is calculated by dividiegloss by the weighted-average common sharetaadiag during the period. Diluted
net loss per share is calculated by dividing thdaoss by the weighted-average shares and dilpidtential common shares outstanding during
the period. Dilutive potential shares consist diitilie shares issuable upon the exercise of oudsigrstock options and warrants computed
using the treasury stock method. In periods afdesbasic and diluted loss per share are the santiee effect of stock options and warrant
loss per share is anti-dilutive.

New Accounting Pronouncements

In September 2009, the FASB issued Accounting StatsdUpdate (“ASU”) 2009-13Jultiple-Deliverable Revenue Arrangements
(“ASU 2009-13"), which amends the revenue guidameger ASC Topic 605, which describes the accourfingnultiple element
arrangements. ASU 2008 addresses how to determine whether an arrangémvetving multiple deliverables contains morerhane unit ¢
accounting and how arrangement consideration beatheasured and allocated to the separate uratscofinting in the arrangement. ASU
2009-13 is effective on a prospective basis forGbenpany’s fiscal year 2011, with earlier adopt@mmitted. The Company is currently
evaluating the adoption of ASU 2009-13 and the ichjlzat ASU 2009-13 will have on its condensed otidated financial statements.
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In September 2009, the FASB issued ASU 2009ckttain Revenue Arrangements That Include Softkément{“ASU 2009-14),
which excludes tangible products containing sofexamponents and non-software components thatifumittgether to deliver the product’s
essential functionality from the scope of ASC Ta@85, which describes the accounting for softwakenue recognition. ASU 2009-14 is
effective on a prospective basis for the Compafigtsal year 2011, with earlier adoption permittethe Company is currently evaluating the
impact that ASU 2009-14 will have on its condensedsolidated financial statements.

In January 2010, the FASB issued ASU 20164y Value Measurements and Disclosures: Improuigclosures About Fair Value
Measuremer(“ASU 2010-6"), which affects the disclosures mad®ut recurring and non-recurring fair value measwents. The Company
adopted the expanded disclosure requirements iguager ended April 3, 2010.

Note 3—Supplemental Financial Information

Inventories

Inventories consist of the following (in thousands)

April 3, January 2,
2010 2010
Raw materials $ 224, $ 997
Work in proces! 457 34z
Finished good 1,22¢ 893
$ 3,92¢ % 2,232

Warranty Liability

The following table summarizes the activity relatedhe warranty liability (in thousands):

Three Months Ended

April 3, April 4,

2010 2009
Beginning balanc $ 24C $ 271
Charged to costs and expen 40 29
Usage (32 (29)
Ending balanc $ 248 $ 271

The warranty liability is included as a componeh&ccrued expenses and other current liabilitihénaccompanying condensed
consolidated balance sheets.

Facility Relocation Costs

The following table summarizes the activity relatedhe Company’s accrual for facility relocatiossts during the three months ended
April 3, 2010 and April 4, 2009 (in thousands):

Three Months Ended

April 3, April 4,

2010 2009
Beginning balanc $ 84 ¢ 80
Reversal of accrual/reduction of co (28) —
Net payment: 8 ()]
Ending balanc: $ 48 $ 79
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In February 2010, a sublessor of a portion of then@any’s headquarters facility vacated the spaagithad subleased. The Company
determined that the space could be used in itsatipas. As a result, the Company reversed $2800@8 accrual for facility relocation costs.
The resulting expense reduction is included asngpoment of selling, general and administrative esps in the accompanying condensed
consolidated statement of operations for the thmesths ended April 3, 2010.

The liability for facility relocation costs is inofled as a component of accrued expenses and athentcliabilities in the accompanying
condensed consolidated balance sheets.

Comprehensive Loss

The components of comprehensive loss, net of taxsist of the following (in thousands):

Three Months Ended

April 3, April 4,
2010 2009
Net loss $ (2,965 $ (3,847)
Other comprehensive los
Change in net unrealized gain (loss) on investmemtisof tax (35) 32
Total comprehensive lo: $ (3,000 $ (3,815

Accumulated other comprehensive loss reflectechercondensed consolidated balance sheets at ARW1® and January 2, 2010,
represents accumulated net unrealized losses estinents in marketable securities.

Computation of Net Loss Per Share

Basic and diluted net loss per share is calculbyedividing net loss by the weighted-average comstuares outstanding during the
period. The following table sets forth the compistabf net loss per share (in thousands, excepsipete data):

Three Months Ended

April 3, April 4,

2010 2009
Numerator: Net los $ (2,965 $ (3,849
Denominator: Weighte-average common shares outstanding, t 20,68t 19,85¢
Net loss per share, basic and dilu $ (0.149) $ (0.19)

The following table sets forth potentially dilutieemmon share equivalents, consisting of shareslids upon the exercise of outstanding
stock options and warrants computed using thedrgastock method, which have been excluded frondth#ed net loss per share calculations
above as their effect would be anti-dilutive foe feriods then ended (in thousands):

Three Months Ended
April 3, April 4,
2010 2009

Common share equivaler 2,27( 121

The above common share equivalents would have ibekrted in the calculation of diluted earnings gleare had the Company reported
net income for the periods then ended.
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Major Customers

Net sales to some of our OEM customers include nmgmodules that are qualified by us directly witle tOEM customer and sold to
electronic manufacturing services providers (“EMS&r incorporation into products manufacturedlasively for the OEM customer or in
some instances, to facilitate credit and logisfid®ese net sales to EMSs have historically fluettigteriod to period as a portion of the total net
sales to the OEM customers. Net sales to Hon Haigton Industry Co. Ltd., an EMS operating unithertrade name Foxconn that purchases
memory modules from us for incorporation into produmanufactured exclusively for Dell, represerapgdroximately 89% and 67% of net
sales to Dell for the three months ended AprilBL@and April 4, 2009, respectively. Arrow Electies, Inc. (“Arrow”) is an EMS for DRS
Electronics, Inc. (“DRS Electronics”). Substartiall of our products sold to Arrow are incorpaatinto components manufactured for DRS
Electronics. Similarly, Flextronics Internationdtl. (“Flextronics”) distributes substantially alf the products purchased from us to F5
Networks, Inc “F5 Networks”). The following table sets forth sal® customers comprising 10% or more of the Coiyisaret sales for the
periods presented:

Three Months Ended

April 3, April 4,
2010 2009
Customer:
Foxconn (Dell Computer; 37% 33%
Flextronics (F5 Networks; 31% *0%
Arrow Electronics Inc. DRS Electronics 16% 21%

* less than 10% of net sales

The Company’s accounts receivable are concentvatbdhree customers at April 3, 2010 represengipgroximately 41%, 39% and 15%
of aggregate gross receivables. A significant rédndn sales to, or the inability to collect reeahles from, a significant customer could ha
material adverse impact on the Company.

Cash Flow Information

The following table sets forth cash paid (receivied)income taxes and interest for the periodsgoresd (in thousands):

Three Months Ended
April 3, April 4,
2010 2009

Income taxes refunds receiv $ — 3 (29
Interest paic $ 21 % 11

Note 4—Fair Value Measurements

The following table details the fair value measueets within the fair value hierarchy of the Comparngvestments in marketable
securities (in thousands):

Fair Value Measurements at April 3, 2010 Using

Quoted Prices in Significant Other Significant
Fair Value at Active Markets for Observable Unobservable
April 3, Identical Assets Inputs Inputs
2010 (Level 1) (Level 2) (Level 3)
Available for sale debt securitie

Obligations of the United States governm $ 99¢ $ 99¢ $ — $ —
Federal agency notes and bo 501 501 — —
Commercial pape 2,09¢ — 2,09¢ —
Corporate notes and bon 2,671 — 2,671 —
Auction and variable floating rate not 90¢€ — — 90¢€
Total $ 7,17/ $ 1,49¢ $ 4,76¢ $ 90¢€

As of January 3, 2010, the Company reclassifiethitestments in commercial paper and corporatesrentel bonds, with a fair value of
$2,891,000, from assets measured at fair valuggusmel 1 inputs to assets measured at fair vasirgguLevel 2 inputs. The transfer resulted
from solely from management’s reassessment ofetye bf activity in the secondary
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market for these investments, which historicallg baen low due to the shderm nature of the instruments. Management dotbei®ve tha
the reassessment in any way reflects a change iactiual liquidity or credit quality of these inttagnts. The reassessment was precipitated b
a change in custodial institutions in connectiothwihe Company’s new revolving credit agreemenrt (ete 6).

Fair value measurements using Level 3 inputs indhke above relate to the Company’s investmengsiation rate securities. Level 3

inputs are unobservable inputs used to estimattathealue of assets or liabilities and are uéitizo the extent that observable inputs are not
available.

The following table provides a reconciliation oétheginning and ending balances for the Comparsgsta measured at fair value using
Level 3 inputs (in thousands):

Three Months

Ended
April 3,
2010
Beginning balanc $ 941
Unrealized loss included in accumulated other cemgnsive los (35)
Ending balanc: $  90¢
Note 5—Investments in Marketable Securities
Investments in marketable securities consist ofahewing at April 3, 2010 (in thousands):
April 3, 2010
Net
Amortized Unrealized Fair
Cost Gain (Loss) Value
Obligations of the United States governm $ 997 $ 1 3 99¢
Federal agency notes and bo 50z D 501
Commercial pape 2,09¢ — 2,09¢
Corporate notes and bon 2,667 4 2,671
Auction and variable floating rate nof 1,002 (96) 90€
$ 7,266 $ 92 $ 7,17¢

Realized gains and losses on the sale of investnmemtarketable securities are determined usingpleeific identification method.
Net realized gains recorded during the three moartlded April 3, 2010 were not significa

The following table provides the breakdown of inwesnts in marketable securities with unrealizedéssat April 3, 2010 (in
thousands):

April 3, 2010
Continuous Unrealized Loss
Less than 12 months 12 months or greater
Fair Unrealized Fair Unrealized
Value Loss Value Loss
Federal agency notes and bo $ 501 $ @ $ — % —
Corporate notes and bon 844 D — —
Auction and variable floating rate nof — — 90€ (96)
$ 1,34 $ 2 $ 90€ $ (96)

As of April 3, 2010, the Company held four investitgethat were in an unrealized loss position.
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Auction Rate Securities

Disruptions in the credit market continue to adebraffect the liquidity and overall market for &oa rate securities. As of April 3, 2010
and January 2, 2010, the Company held two invedsrierauction rate securities with a total purchesst of $1.0 million. These two
investments represent (i) a Baal rated, fully iedudebt obligation of a municipality and (ii) an A8ed debt obligation backed by pools of
student loans guaranteed by the U.S. Departmebdotation. Given the insufficient observable markptts and related information
available, the Company has classified its investmgnauction rate securities within Level 3 of fa& value hierarchy (see Note 4).

The Company does not believe that the currentilliy of its investments in auction rate secusitvall materially impact its ability to
fund its working capital needs, capital expendsuse other business requirements. The Company, \ewemains uncertain as to when
liquidity will return to the auction rate marketghether other secondary markets will become availabwhen the underlying securities may
be called by the issuer. Given these and otherrtaioes, the Company’s investments in auctioe sscurities have been classified as long-
term investments in marketable securities in ttomapanying unaudited condensed consolidated bakdrest as of April 3, 2010. The
Company has concluded that the estimated grosslizee losses on these investments, which totgipdoaimately $96,000 at April 3, 2010,
are temporary because (i) the Company believedhbatbsence of liquidity that has occurred istdugeneral market conditions, (ii) the
auction rate securities continue to be of a red¢dyihigh credit quality and interest is paid as duod (iii) the Company has the intent and ability
to hold these investments until a recovery in tlaekat occurs.

Other Investments in Marketable Securities

Excluding its auction rate securities, the gros®alized losses on the Company’s other investnientsarketable securities totaled
approximately $1,000 and $1,000 as of April 3, 2a8h@ January 2, 2010, respectively, and are géneiae to the ongoing uncertainties in the
credit and financial markets, as well as changéstarest rates. The fair value of these investmamts determined based on Level 1 and Level
2 inputs, consisting of quoted prices from actuatket transactions for identical investments. Toen@any has determined that the unrealized
losses on these investments as of April 3, 201@eang@orary in nature. Factors considered in det@ngiwhether impairments are other than
temporary include (i) the length of time and extiemivhich fair value has been less than the amesttcost basis, (ii) the financial condition and
near-term prospects of the investee and (iii) tbenfany’s intent and ability to hold an investmentd period of time sufficient to allow for
any anticipated recovery in market value.

The Company maintains an investment portfolio afougs holdings, types and maturities. The Compangsts in instruments that
meet high quality credit standards, as specifigtsimvestment policy guidelines. These guideligeserally limit the amount of credit
exposure to any one issue, issuer or type of imstni. The fair value of the Company’s investmentsarketable securities could change
significantly in the future and the Company mayéguired to record other-than-temporary impairnmararges or additional unrealized losses
in future periods.

The following table presents the amortized costfairdvalue of the Company’s investments in markktaecurities classified as
available-for-sale at April 3, 2010 by contractaaturity (in thousands):

April 3, 2010
Amortized Fair
Cost Value

Maturity
Less than one ye: $ 6,26¢ $ 6,26¢
One to two year — —
Greater than two year: 1,002 90¢€

$ 7,26¢ $ 7,174

*  Comprised of auction rate securities which gengtaive reset dates of 90 days or less but finakaotual maturity dates in excess of 15
years.
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Note 6—Credit Agreement

On October 31, 2009, the Company entered into @lvg credit agreement with a financial institutioUnder the original terms of
the credit agreement, the Company could borrowouthé lesser of (i) 80% of eligible accounts reable, minus $1.0 million, or (ii) $5.0
million. The revolving credit agreement was amehde March 24, 2010 to allow for increased accouvetgivable eligibility and to remove
the $1.0 million reduction from the calculated anuis receivable borrowing base. The credit agre¢mntains an overall sublimit of $2.5
million to collateralize the Company’s contingemtigations under letters of credit, foreign exchawgntracts and cash management services.
Amounts outstanding under the overall sublimit ethe amount available pursuant to the crediteagest. At April 3, 2010, a letter of cre
in the amount of $0.5 million was outstanding. Tétéer of credit expires on September 30, 2010.

Interest is payable monthly at either (i) primegplu25%, as long as the Company maintains $8.%omith revolving credit
availability plus unrestricted cash on deposit wité financial institution, or (ii) prime plus 226 The minimum monthly interest due is
$3,750 minus the aggregate amount of any inteesiee by the bank. The credit agreement maturé&ctober 30, 2010, at which time all
advances and interest are due and payable.

The Company'’s previous credit facility, which cated of a revolving line of credit and a non-rewadvequipment line, expired on
August 31, 2009 and all borrowings were repaichtoliank. Interest on the credit facility was pdgabonthly at the greatest of (i) the sum of
the prime rate plus 3%, (ii) LIBOR plus 6% or (i#@Yo.

The following table presents details of intereqiense related to borrowings on revolving crediédinalong with certain other applicable
information (in thousands):

Three Months Ended

April 3, April 4,
2010 2009
Interest expens $ 11 $ 3
April 3, January 2,
2010 2010
Outstanding borrowings on the revolving line ofditt $ — 3 —
Borrowing availability under the revolving line ofedit $ 3344 $ —

Obligations under this revolving credit agreememstsecured by a first priority lien on the Companigngible and intangible assets. In
connection with the revolving credit agreement, @manpany entered into an Intercompany Subordingggreement, which provided that one
of the Company'’s subsidiaries, Netlist Technologxds, LP, is an additional obligor on the revolvimgdit agreement.

The revolving credit agreement subjects the Compamgrtain affirmative and negative covenantdyuiding financial covenants with
respect to the Company’s liquidity and profitailind restrictions on the payment of dividends.ofApril 3, 2010, the Company was in
compliance with its financial covenants.
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Note 7—Long-Term Debt

Long-term debt consists of the following (in thonds):

April 3, January 2,
2010 2010
Obligations under capital leas $ 128 $ 15¢
Less current portio (107) (10¢€)
$ 24 $ 51

Interest expense related to long-term debt is pteden the following table (in thousands):

Three Months Ended
April 3, April 4,
2010 2009

Interest expens $ 3 3 11

Note 8—Income Taxes

The following table sets forth the Company’s prais(benefit) for income taxes, along with the esponding effective tax rates (in
thousands, except percentages):

Three Months Ended
April 3, April 4,
2010 2009

(Benefit) provision for income taxe $ (7270 $ 18
Effective tax rate 19.7% (0.50%

The Company is required to adjust its effectivertbe each quarter to be consistent with the estidnannual effective tax rate. The
Company is also required to record the tax impcedain discrete items, unusual or infrequentigworing, including changes in judgment
about valuation allowances and effects of changésx laws or rates, in the interim period in whibky occur. During the quarter ended
April 3, 2010, the Company carried back approxirya$d.7 million of gross net operating losses urttierWorker, Homeownership, and
Business Act and recorded a tax benefit and indaxeeceivable of approximately $0.7 million. lddétion, jurisdictions with a projected loss
for the year or a year-to-date loss where no taefiecan be recognized are excluded from the egtichannual effective tax rate. The impact
of such an exclusion could result in a higher erdpeffective tax rate during a particular quarbarsed upon the mix and timing of actual
earnings versus annual projections.

The Company evaluates whether a valuation allowahoald be established against its deferred teetsibsised on the consideration o
available evidence using a “more likely than nadinelard. Due to uncertainty of future utilizatidime Company has provided a full valuation
allowance as of April 3, 2010 and January 2, 20A6cordingly, no benefit has been recognized fardederred tax assets, including net
operating losses that cannot be realized curremdlgarryback to periods of taxable income.

The Company had unrecognized tax benefits at Bpi@l010 and January 2, 2010 of approximately $0liiomthat, if recognized, would
affect the Company’s annual effective tax rate.
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Note 9—Commitments and Contingencies
Litigation
Federal Securities Class Action

Beginning in May 2007, the Company, certain obificers and directors, and the Company’s undeensitvere named as defendants in
four purported class action shareholder complaints,of which were filed in the U.S. District Coddr the Southern District of New York, a
two of which were filed in the U.S. District Codiar the Central District of California. These purgsa class action lawsuits were filed on
behalf of persons and entities who purchased @raibe acquired the Company’s common stock pursaraméceable to the Company’s
November 30, 2006 initial public offering (t“IPO”). The lawsuits were consolidated into a sengttion—Belodoff v. Netlist, Inc., Lead Case
No. SACV07-677 DOC (MLGx)—which is currently pending in the@ral District of California. Lead Plaintiff filethe Consolidated
Complaint in November 2007. Defendants filed timedations to dismiss the Consolidated Complaint imuday 2008. The motions to dismiss
were taken under submission in April 2008 and oly 8@, 2008, the court granted the defendants’ metiélowever, plaintiffs were granted
the right to amend their complaint and subsequditdlgt their First Amended Consolidated Class Act@@omplaint (“Amended Complaint”) in
July 2008. The defendants filed motions to disrthiesAmended Complaint in January 2009, and on Aptil2009, the court granted
defendants’ motions to dismiss. However, plaintifisre again granted the right to amend their complRlaintiffs’ filed their Second
Amended Consolidated Class Action Complaint (“SecAmended Complaintlh May 2009. Generally, the Second Amended Complbke
the preceding complaints, alleged that the Registré&tatement filed by the Company in connectidgtinthe IPO contained untrue statements
of material fact or omissions of material fact inlation of Sections 11 and 15 of Securities Ac1883. Defendants filed motions to dismiss
the Second Amended Complaint in June 2009. Theom®tio dismiss were taken under submission in AL2D@9 and on September 1, 2009,
the Court granted the defendants’ motions. Howgdaimtiffs again were granted the right to amemeirtcomplaint.

In December 2008, the parties reached a tentagueement in principle to settle the class actiof-ebruary 2010, the parties executed a
Stipulation and Agreement of Settlement documeritiregessential terms of the proposed settlemefotnied the court of their proposed
settlement, and drafted a joint motion to submtti® court for preliminary approval of the proposettlement. Under the settlement agreer
presented to the court for approval, plaintiffs #mel class will dismiss all claims, with prejudi@e exchange for a cash payment of
$2.6 million. The Company'’s directors’ and officdrability insurers will pay the settlement amountaccordance with the Company’s
insurance policies.

On April 19, 2010, the court issued an order prilarily approving the settlement. A final settlamthapproval hearing is scheduled to be
held on September 30, 2010. Despite the proposeeiaignt to settle this action, the Company beliévatsthe allegations lack merit and, if
necessary, intends to vigorously defend all cleasserted. The Company makes no assurances airthithat the court will grant final
approval of the proposed settlement terms or tietriatter ultimately will be settled.

Patent Claims

In May 2008, the Company initiated discussions v@tiogle, Inc. regarding the Company’s claims thab@e has infringed on a US
patent assigned to the Company relating genemllyaink multiplication” in memory modules. On Audg9, 2008, Google filed a declaratory
judgment lawsuit against the Company in Unitedet@istrict Court for the Northern District of Cfalinia, seeking a declaration that Goa
did not infringe on the Company’s patent, and thatCompany’s patent is invalid. Google is not ggglany monetary damages. On
November 18, 2008, the Company filed a countercfaininfringement of the patent by Google. Clairmstvuction proceedings were held
November 14, 2009, and the Company prevailed oryelisputed claim construction issue. Trial is emtty set for November 201

On December 4, 2009, the Company filed a paterihggment suit against Google in the United StBtissrict Court for the Northern
District of California, seeking damages and injiretelief based on Google’s infringement of a reheissued patent related to the Company’
patent-in-suit in the August 29, 2008 declaratoidgment action filed by Google. On February 11,®@oo0gle answered the Company’s
complaint and has asserted counterclaims agaiesEdimpany seeking a declaration that the pateéntadid and not infringed, and claiming
that the Company committed fraud, negligent misrsentation and contractual breaches in connectithntiae setting of standards covered by
the patent. The counterclaim seeks unspecified eosgiory damages. On April 30, 2010, the partitesded a court ordered settlement
conference but the dispute remains unresolved Cdmpany intends to vigorously pursue its infringat@aims against Google and to
vigorously defend against Google’s claims.

On March 17, 2009, the Company filed a complainfpfatent infringement against MetaRAM, Inc. foriitfringement of one of the
Company’s patents. On March 26, 2009, MetaRAM faetbmplaint against the Company for patent inimgnt. Both actions were settled on
December 21, 2009. Pursuant to the Settlement Agget MetaRAM agreed to no longer sell the accyseduct at issue in the case filed by
the Company, and the parties executed conditiacexi$es to one another for the respective patargsit in the two actions.
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On September 22, 2009, the Company filed a patérimgement lawsuit against Inphi Corporation ie thnited States District Court
for the Central District of California. The suitedes that Inphi is contributorily infringing andtavely inducing the infringement of a US pat
assigned to the Company which is directed to memuosglules with load isolation and memory domaingfation capabilities. The Company
seeking damages and injunctive relief based oni’spke of its patented technology. On Decembe22R9, Netlist filed an Amended
Complaint asserting claims of patent infringemeagdsl on two additional patents concerning loagigsi and memory domain translation
technologies. Inphi has denied infringement anddsagrted that the patents-in-suit are invalidAPnil 20, 2010, Inphi filed a request for
reexamination of all three patents in suit with thated States Patent and Trademark Office (“PTCBhortly thereafter, on April 30, 2010, the
PTO rejected Inphi’s initial request. On May 7, @0Inphi re-filed its request for reexaminationatifthree patents. The Company intends to
vigorously pursue its infringement claims and tgorbusly defend against any further claims of irdil in the PTO as well as the Court.

On November 30, 2009, Inphi Corporation filed agpainfringement lawsuit against the Company intimited States District Court
for the Central District of California alleging nifigement of two patents related to memory modutput buffers. The Company recently
answered Inphi’'s Complaint and intends to vigorpufend against Inphi’s claims of infringement.

On March 24, 2010, Ring Technologies Enterpridesl fa patent infringement lawsuit in the Unitedt&aDistrict Court for the
Eastern District of Texas against Dell Computer @mduppliers. The suit alleges that the Comparty forty-two (42) other defendants
infringed on its patent no. 6,879,526. The Compiarpreparing an answer to Ring Technologies’ caimpland intends to vigorously defend
against Ring Technologies’ claims of infringement.

Trade Secret Claim

On November 18, 2008, the Company filed a claintfade secret misappropriation against Texas Imstris (“T1”) in Santa Clara
County Superior Court, based on TI's disclosureasffidential Company materials to the JEDEC stashdatting body. On May 7, 2010, the
parties entered into a settlement agreement. Tine dismissed the case with prejudice.

Other Contingent Obligations

During its normal course of business, the Comparsyrhade certain indemnities, commitments and gtegamunder which it may be
required to make payments in relation to certangactions. These include (i) intellectual propertiemnities to the Comparg/tustomers ar
licensees in connection with the use, sales atidense of Company products; (ii) indemnities toders and service providers pertaining to
claims based on the Company’s negligence or wiltfidconduct; (i) indemnities involving the accayeof representations and warranties in
certain contracts; (iv) indemnities to directorsl afficers of the Company to the maximum extentrpted under the laws of the State of
Delaware; and (v) certain real estate leases, umbigh the Company may be required to indemnifypprty owners for environmental and
other liabilities, and other claims arising frone tBompany’s use of the applicable premises. Thatidur of these indemnities, commitments
and guarantees varies and, in certain cases, miaygéknite. The majority of these indemnities, coitments and guarantees do not provide
any limitation of the maximum potential for futysayments the Company could be obligated to makstokically, the Company has not been
obligated to make significant payments for thedegations, and no liabilities have been recordadliese indemnities, commitments and
guarantees in the accompanying condensed consalidalance sheets.

Note 10—Stockholders’ Equity

Common Stock

On March 24, 2010, the Company sold 4,594,250 shafreommon stock in a registered public offerifidne shares were sold to the
public at a price of $3.85 per share. The Compangived net proceeds of $16.3 million, after undiging discounts and commissions, and
estimated expenses payable by the Company.

Common Stock Options

A summary of the Company’s common stock optionvétgtas of and for the three months ended Apr2@10 is presented below (shares
in thousands):

Weighted-

Average

Number of Exercise

Shares Price

Options outstanding at January 2, 2( 429¢ $ 2.41
Options grante: 23t 4.44
Options exercise (56) 1.1¢
Options cancelle — —
Options outstanding at April 3, 20 4471 $ 2.54

The intrinsic value of options exercised in theethmonths ended April 3, 2010 was $0.2 million.
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The following table presents details of the assimngtused to calculate the weighted-average giatetfdir value of common stock
options granted by the Company:

Three
Months
Ended
April 3,
2010
Expected term (in year B3
Expected volatility 14&%
Risk-free interest rat 2.61%
Expected dividend —
Weightec-average grant date fair value per st $ 4.1C

The Company did not issue options in the periodednpril 4, 2009.

At April 3, 2010, the amount of unearned stock-basempensation currently estimated to be expensed fiscal 2010 through fiscal
2014 related to unvested common stock optionspsoaimately $1.9 million, net of estimated forfei#s. The weighted-average period over
which the unearned stock-based compensation iseg# be recognized is approximately 2.6 yedtbere are any modifications or
cancellations of the underlying unvested commoaokstptions, the Company may be required to acdeleirecrease or cancel any remaining
unearned stock-based compensation expense.

Warrants

A summary of activity with respect to outstandingrrants to purchase shares of the Company’s constock as of and for the three
months ended April 3, 2010 is presented below éshiar thousands):

Weighted-
Average
Number of Exercise
Shares Price
Warrants outstanding at January 2, 2 18 3 1.2
Warrants exercise (18) 1.2

Warrants outstanding and exercisable at April 3,& — $ —

Note 11—Segment and Geographic Information

The Company operates in one reportable segmenttetsign and manufacture of high-performance mersobgystems for the server,
high-performance computing and communications markéhe Company evaluates financial performance @empany-wide basis.

At April 3, 2010 and January 2, 2010, approximafty7 million and $3.0 million, respectively, oetiCompany’s net long-lived assets
were located in the PRC.

Iltem 2. Management’s Discussion and Analysis &inancial Condition and Results of Operations
Cautionary Statement

The following discussion and analysis of our finahcondition and results of operations should bad in conjunction with our
Unaudited Condensed Consolidated Financial Statésnamd the related notes thereto contained in Rdtem 1 of this Report. The
information contained in this Quarterly Report oarkh 10-Q is not a complete description of our bassor the risks associated with an
investment in our common stock. We urge you tdadéyreeview and consider the various disclosureglmby us in this Report and in our
other reports filed with the Securities and Excha@mmission, or SEC, including our Annual ReporForm 10-K for the fiscal year ended
January 2, 2010 and subsequent reports on Fc-K, which discuss our business in greater detail.

The section entitled “Risk Factors” set forth ini§ Item 1A of our Annual Report on Form 10-K fbe fiscal year ended January 2,
2010 filed with the Securities and Exchange Comiarissn February 19, 2010, and similar discussiamsirr other SEC filings, describe some
of the important risk factors that may affect ousimess, results of operations and financial caaditYou should carefully consider those
risks, in addition to the other information in tieport and in our other filings with the SEC, wefdeciding to purchase, hold or sell our
common stock.
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This Report contains forward-looking statements theolve risks, uncertainties, estimates and aggions. These statements are not
guarantees of future performance and are subjecettain risks, uncertainties and assumptions #ratdifficult to predict. Therefore, ol
actual results could differ materially and advess&bm those expressed in any forward-looking shetets as a result of various factors,
including but not limited to those identified undlee heading “Risk Factors” set forth in Part Iiteim 1A of this Report and in our Annual
Report on Form 1-K for the year ended January 2, 2010. Excepteagiired by law, we undertake no obligation to revas update publicly
any forward-looking statements for any reason.

Overview

We design, manufacture and sell high-performaraggchbased memory subsystems for the server, storagecamehunications equipme
markets. Our memory subsystems consist of combimabf dynamic random access memory integrateditsr¢ DRAM ICs” or “DRAM”),
NAND flash memory “NAND”), application-specific integrated circuitsASICs”) and other components assembled on priotexlit boards
(“PCBs”). We primarily market and sell our prodsitd leading original equipment manufacturer (“OBM(stomers. Our solutions are
targeted at applications where memory plays a &kyin meeting system performance requirements.

In November 2009, we introduced HyperCloud™ DDR3mugy technology. HyperCloud™ utilizes an ASIC depthat incorporates
Netlist patented rank multiplication technologytthecreases memory capacity and load reductiontimmality that increases mema
bandwidth. We expect that this achievement wilkenpossible improved levels of performance for mgniatensive datacenter applications
and workloads, including search engines, sociatokds/communications, media internet portals, walization, and high performance scient
and defense-related computing. HyperCloud™ merisobging evaluated by several of our OEM custorfarsse in their server products.
HyperCloud™ is interoperable with Joint Electroni@svices Engineering Council (“*JEDECS)andard DDR3 memory modules. As of Apr
2010, we have not shipped any production quantitiesyperCloud™.

In February 2010, we announced general availalwfitjietVault™ , a norvolatile cache memory subsystem targeting Redunélaay of
Independent Disks, (“RAID") storage applicatiodetVault™ provides server and storage OEMs a smiutir enhanced datacenter fault
recovery. Unlike traditional battery-powered fawlerant cache schemes which rely solely on battdo power the cache, NetvValit  utilizes
a combination of DRAM for high throughput perforncarand flash for extended data retention.

Our HyperCloud™ products can be installed in seywdthout the need for a bios change. As suclir, tiesign and anticipated sales
launch is not dependent on the design plans omyotarycle of our OEM customers. Alternatively, wtgeveloping custom modules for an
equipment product launch, we engage with our OEMamers from the earliest stages of new produdnitieh, providing us unique insight
into their full range of system architecture and@enance requirements. This close collaborationdlao allowed us to develop a significant
level of systems expertise. We leverage a portfailiproprietary technologies and design techniqimedyding efficient planar design,
alternative packaging techniques and custom semicdar logic, to deliver memory subsystems withhhégeed, capacity and signal integrity,
small form factor, attractive thermal charactecstnd low cost per bit.

Consistent with the concentrated nature of the Qibtomer base in our target markets, a small nuoiidarge customers have
historically accounted for a significant portionafr net sales. Dell, Inc. (“Dell”), Flextronicsternational Ltd. (“Flextronics”) and Arrow
Electronics, Inc. (“Arrow”) represented approximgat87%, 31% and 16%, respectively, of our net stdeshe three months ended April 3,
2010. Dell and Arrow represented approximately 38% 21%, respectively, of our net sales for tmeemonths ended April 4, 2009. Net
sales to some of our OEM customers include memaguies that are qualified by us directly with thEND customer and sold to electronic
manufacturing services providers (“EMSs”), for inporation into products manufactured exclusivelytfe OEM customer or in some
instances, to facilitate credit and logistics. Thast sales to EMSs have historically fluctuatetdopleto period as a portion of the total net sales
to the OEM customers. Net sales to Hon Hai Pregibidustry Co. Ltd., an EMS operating under tlelérname Foxconn that purchases
memory modules from us for incorporation into produmanufactured exclusively for Dell, represerapgdroximately 89% and 67% of net
sales to Dell for the three months ended AprilBL@and April 4, 2009, respectively. Arrow is ad& for DRS Electronics, Inc. (“‘DRS
Electronics”). Substantially all of our productddsto Arrow are incorporated into components mantifred for DRS Electronics. Similarly,
Flextronics distributes substantially all of th@gucts purchased from us to F5 Networks, Inc.
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Key Business Metrics

The following describes certain line items in oansolidated statements of operations that are itapbto management’s assessment of
our financial performance:

Net Sales. Net sales consist primarily of sales of our hpgifformance memory subsystems, net of a provigsioedgtimated returns
under our right of return policies, which generalinge up to 30 days. We generally do not have-teng sales agreements with our
customers. Although OEM customers typically provigewith non-binding forecasts of future produanded over specific periods of time,
they generally place orders with us approximately weeks in advance of scheduled delivery. Sellinges are typically negotiated monthly,
based on competitive market conditions and theeotiprice of DRAM ICs and NAND. Purchase ordersggatlly have no cancellation or
rescheduling penalty provisions. We often shippmaducts to our customers’ international manufaatusites. All of our sales to date,
however, are denominated in United States (“U.8oljars. We also sell excess component inventoRAM ICs and NAND to distributors
and other users of memory ICs. As compared toipuswears, component inventory sales remain éivela small percentage of net sales
result of our efforts to diversify both our custanaed product line bases. This diversification dffas also allowed us to use components in a
wider range of memory subsystems. We expect thrapooaent inventory sales will continue to representinimal portion of our net sales in
future periods.

Cost of Sales.Our cost of sales includes the cost of matermabmufacturing costs, depreciation and amortizadfoequipment,
inventory valuation provisions, stock-based compé&oa and occupancy costs and other allocated fixsts. The DRAM ICs and NAND
incorporated into our products constitute a sigaifit portion of our cost of sales, and thus out absales will fluctuate based on the current
price of DRAM ICs and NAND. We attempt to pass tigb such DRAM IC and NAND flash memory cost fludtaas to our customers by
renegotiating pricing prior to the placement ofitlpeirchase orders. However, the sales pricesiofremory subsystems can also fluctuate
to competitive situations unrelated to the priaifiddRAM ICs and NAND, which affects gross margifitie gross margin on our sales of
excess component DRAM IC and NAND inventory is mimler than the gross margin on our sales of ounarg subsystems. As a result, a
decrease in excess DRAM IC and NAND inventory sakea percentage of our overall sales could resalt improved overall gross margin.
We assess the valuation of our inventories on atlnphbasis and record a provision to cost of sakerecessary to reduce inventories to the
lower of cost or net realizable value.

Research and DevelopmenResearch and development expense consists gdyirmhémployee and independent contractor
compensation and related costs, non-recurring eeging fees, patent filing and protection legakfemmputer-aided design software licenses,
reference design development costs, depreciatioental of evaluation equipment, stock-based corsgigon, and occupancy and other
allocated overhead costs. Also included in reseanchdevelopment expense are the costs of madedabverhead related to the production of
engineering samples of new products under developoreproducts used solely in the research andldpweent process. Our customers
typically do not separately compensate us for eeaigl engineering work involved in developing aggtiion-specific products for
incorporation into their products. All researclda®velopment costs are expensed as incurred. YWiparte that research and development
expenditures will increase in future periods asseek to expand new product opportunities, increasectivities related to new and emerging
markets and continue to develop additional progrietechnologies.

Selling, General and AdministrativeSelling, general and administrative expensesisbpamarily of employee salaries and related
costs, stock-based compensation, independentregliessentative commissions, professional servgresnotional and other selling and
marketing expenses, and occupancy and other aldocaterhead costs. A significant portion of oufisgleffort is directed at building
relationships with OEMs and other customers andimgrthrough the product approval and qualificaiwocess with them. Therefore, the ¢
of material and overhead related to products marwfed for qualification is included in selling exgses. As we continue to service existing
and establish new customers, we anticipate thasales and marketing expenses will increase. Boalf2010, we are subject to attestation
services requirements with respect to our inteconatrol over financial reporting, the result of whiwill increase legal and accounting expe
in future periods.

Provision (Benefit) for Income TaxedlNe are required to adjust our effective tax esteh quarter to be consistent with the estimated
annual effective tax rate. We are also requireettord the tax impact of certain discrete itenmgjswal or infrequently occurring, including
changes in judgment about valuation allowancesedfiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax becegifitbe recognized are excluded from the
estimated annual effective tax rate. The impastuch an exclusion could result in a higher or logféective tax rate during a particular
guarter, based upon the mix and timing of actualiegs versus annual projections.
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We evaluate whether a valuation allowance shouledbablished against our deferred tax assets loastiek consideration of all available
evidence using a “more likely than not” standardls of April 3, 2010 and January 2, 2010, we haneviged a full valuation allowance and no
benefit has been recognized for net operating $oaad other deferred tax assets due to uncertadirfitgure utilization.

Critical Accounting Policies

The preparation of our consolidated financial stegits in conformity with accounting principles geaily accepted in the U.S.
requires us to make estimates and assumptionaffieat the reported amounts of assets and ligdsligind disclosures of contingent assets and
liabilities at the date of the consolidated finahcitatements and the reported amounts of net aateexpenses during the reporting period. By
their nature, these estimates and assumptionsibyecs to an inherent degree of uncertainty. We lmas estimates on our historical experie
knowledge of current conditions and our beliefsvbfit could occur in the future considering avagaibformation. We review our estimates on
an on-going basis. Actual results may differ frdrage estimates, which may result in material adveffects on our operating results and
financial position. We believe the following criticaccounting policies involve our more significassumptions and estimates used in the
preparation of our consolidated financial statemment

Revenue RecognitionWe recognize revenues in accordance with theniahAccounting Standards Board (“FASB”) Accourgtin
Standards Codification (“ASC™Jopic 605. Accordingly, we recognize revenues wimne is persuasive evidence that an arrangenermh, gt
delivery and acceptance have occurred, the salesiprfixed or determinable, and collectibility thie resulting receivable is reasonably
assured.

We generally use customer purchase orders anditracts as evidence of an arrangement. Deliveryrsoghen goods are shipped
for customers with FOB Shipping Point terms andrupgzeipt for customers with FOB Destination teratsyhich time title and risk of loss
transfer to the customer. Shipping documents azd tesverify delivery and customer acceptance. ¥éess whether the sales price is fixed or
determinable based on the payment terms assoeiétethe transaction and whether the sales prisaligect to refund. Customers are
generally allowed limited rights of return for up30 days, except for sales of excess inventonibgsh contain no right-of-return privileges.
Estimated returns are provided for at the timeaté ased on historical experience or specifictifieation of an event necessitating a reserve.
We offer a standard product warranty to our custsraed have no other post-shipment obligations.I&\these sales returns have historically
been within our expectations and the provisionalgsthed, we cannot guarantee that we will contiouexperience similar sales return rates in
the future. Any significant increase in productrretrates could have a material adverse effectuomperating results for the period or periods
in which such returns materialize. We assessatiiiéty based on the creditworthiness of the ous¢r as determined by credit checks and
evaluations, as well as the customer’s paymenbtyist

All amounts billed to customers related to shippamgl handling are classified as net sales, whileoats incurred by us for shipping
and handling are classified as cost of sales.

Fair Value of Financial InstrumentsOur financial instruments consist principallyaaish and cash equivalents, investments in marleetabl
securities, accounts receivable, accounts payabteued expenses and debt instruments. Othefdhagrtain investments in auction rate
securities, the fair value of our cash equivalamtd investments in marketable securities, other twenmercial paper or short-term corporate
bonds, is determined based on quoted prices iveattarkets for identical assets or Level 1 inplBecause of their short-term nature,
commercial paper and short-term corporate bondaa@réequently traded. Although there are obdalerguotes for these securities, the
markets are not considered active. Accordinglg,feir values of these investments are based oal Zewmputs. We recognize transfers
between Levels 1 through 3 of the fair value highgirat the beginning of the reporting period. Véédve that the carrying values of all other
financial instruments approximate their current failues due to their nature and respective duratio

Allowance for Doubtful AccountsWe perform credit evaluations of our customeirgcial condition and limit the amount of credit
extended to our customers as deemed necessapgierally require no collateral. We evaluate thitectibility of accounts receivable based
on a combination of factors. In cases where weas@re of circumstances that may impair a specifstamer’s ability to meet its financial
obligations subsequent to the original sale, wén@dord an allowance against amounts due, anéltgaeduce the net recognized receivab
the amount that we reasonably believe will be ctdld. For all other customers, we record allowarfeedoubtful accounts based primarily on
the length of time the receivables are past duedan the terms of the originating transaction dineent business environment and our
historical experience. Uncollectible accounts@drarged against the allowance for doubtful accowhisn all cost effective commercial means
of collection have been exhausted. Generally coedit losses have been within our expectationslamgrovisions established. However, we
cannot guarantee that we will continue to expegesredit loss rates similar to those we have egpeéd in the past.
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Our accounts receivable are highly concentratedngnracsmall number of customers, and a significhahge in the liquidity or
financial position of one of these customers cddde a material adverse effect on the collectghilitour accounts receivable, our liquidity
and our future operating results.

Inventories. We value our inventories at the lower of the attwst to purchase or manufacture the inventoth®mnet realizable
value of the inventory. Cost is determined on\arage cost basis which approximates actual coatfost-in, first-out basis and includes raw
materials, labor and manufacturing overhead. Bhdmlance sheet date, we evaluate ending inveqtamgtities on hand and record a
provision for excess quantities and obsolescederong other factors, we consider historical demand forecasted demand in relation to the
inventory on hand, competitiveness of product affgs, market conditions and product life cycles whetermining obsolescence and net
realizable value. In addition, we consider charnigeke market value of DRAM ICs and NAND in deteninig the net realizable value of our
raw material inventory. Once established, any wd@e/ns are considered permanent adjustments wosidasis of our excess or obsolete
inventories.

A significant decrease in demand for our produotgdla result in an increase in the amount of exaessntory quantities on hand. In
addition, our estimates of future product demang prave to be inaccurate, in which case we may hianerstated or overstated the provision
required for excess and obsolete inventory. Irfthere, if our inventories are determined to bersalued, we would be required to recognize
additional expense in our cost of sales at the tifreeich determination. Likewise, if our inventarigre determined to be undervalued, we may
have over-reported our costs of sales in previen®gds and would be required to recognize additignass profit at the time such inventories
are sold. In addition, should the market value BfAM ICs or NAND decrease significantly, we may leguired to lower our selling prices to
reflect the lower current cost of our raw materidfssuch price decreases reduce the net readizadlie of our inventories to less than our cost,
we would be required to recognize additional expenur cost of sales in the same period. Althowghmake every reasonable effort to
ensure the accuracy of our forecasts of futureyrbdemand, any significant unanticipated changekemand, technological developments or
the market value of DRAM ICs or NAND could have atarial effect on the value of our inventories and reported operating results.

Impairment of Long-Lived AssetdVe evaluate the recoverability of the carryintuesof long-lived assets held and used in our
operations for impairment on at least an annuaklmsvhenever events or changes in circumstameisate that their net book value may not
be recoverable. When such factors and circumssagxist, we compare the projected undiscounteddutat cash flows associated with the
related asset or group of assets over their estonadeful lives against their respective carryimgant. These projected future cash flows may
vary significantly over time as a result of incred€ompetition, changes in technology, fluctuationdemand, consolidation of our customers
and reductions in average selling prices. If theying value is determined not to be recoveratdenffuture operating cash flows, the asset is
deemed impaired and an impairment loss is recodrzéhe extent the carrying value exceeds thenastid fair value of the asset. The fair
value of the asset or asset group is based on make= when available, or when unavailable, ocalisited expected cash flows.

Warranty Reserve.We offer product warranties generally rangingrfrone to three years, depending on the produchagdtiated
terms of purchase agreements with our customech ®arranties require us to repair or replace dproduct returned to us during the
warranty period at no cost to the customer. Waiearare not offered on sales of excess invent@uyr estimates for warranty-related costs are
recorded at the time of sale based on historicadlestimated future product return rates and exgeetgair or replacement costs. While such
costs have historically been consistent betweeiogerand within our expectations and the provisiestablished, unexpected changes in fa
rates could have a material adverse impact oregsjning additional warranty reserves, and advgra#écting our gross profit and gross
margins.

Stock-Based CompensatiotWe account for equity issuances to non-employreascordance with ASC Topic 505. All transactions
in which goods or services are the consideratiorived for the issuance of equity instruments ao@anted for based on the fair value of the
consideration received or the fair value of theiggastrument issued, whichever is more reliablgasurable. The measurement date used to
determine the fair value of the equity instrumestid is the earlier of the date on which the thady performance is complete or the date on
which it is probable that performance will occur.

In accordance with ASC Topic 718, employee andcttirestock-based compensation expense recogniz@tydhe period is based on
the value of the portion of stock-based paymentrdsvthat is ultimately expected to vest duringptreod. Given that stock-based
compensation expense recognized in the consolidad¢eiments of operations is based on awards tétiynexpected to vest, it has been
reduced for estimated forfeitures. ASC Topic 71duiees forfeitures to be estimated at the timerahgand revised, if necessary, in subseq
periods if actual forfeitures differ from thoseipsites. Our estimated average forfeiture ratebased on historical forfeiture experience and
estimated future forfeitures.
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The fair value of common stock option awards to keyges and directors is calculated using the Bfackeles option pricing model.
The Black-Scholes model requires subjective assomptegarding future stock price volatility andegted time to exercise, along with
assumptions about the risk-free interest rate apdaed dividends, all of which affect the estindafi&ir values of our common stock option
awards. The expected term of options granted utzted as the average of the weighted vestinggend the contractual expiration date of
the option. This calculation is based on the safbor method permitted by the SEC in instancegevtiee vesting and exercise terms of
options granted meet certain conditions and wheriéeld historical exercise data is available. Ptiofiscal 2009, the expected volatility was
based on the historical volatilities of the comnstock of comparable publicly traded companies baseour belief that we had limited
historical data regarding the volatility of our gtgprice on which to base a meaningful estimatexpiected volatility. Beginning in fiscal 2009,
the expected volatility is based on the histonaatility of our common stock. The risk-free ratelected to value any particular grant is based
on the U.S. Treasury rate that corresponds toxpeated term of the grant effective as of the détie grant. The expected dividends
assumption is based on our history and our expentategarding dividend payouts. We evaluate tisaraptions used to value our common
stock option awards on a quarterly basis. If factdrange and we employ different assumptions, stmsed compensation expense may differ
significantly from what we have recorded in pri@ripds. Compensation expense for awards with gradsting schedules is recognized on a
straight-line basis over the requisite servicequefor the last separately vesting portion of theual.

If there are any modifications or cancellationshef underlying vested or unvested stock-based aywarel may be required to
accelerate, increase or cancel any remaining uedastock-based compensation expense, or recorticaddiexpense for vested stock-based
awards. Future stock-based compensation expedsenaarned stock- based compensation may incredle extent that we grant additional
common stock options or other stock-based awards.

Income Taxes.Under ASC Topic 270, we are required to adjusteffective tax rate each quarter to be consistétht the estimated
annual effective tax rate. We are also requiregt¢ord the tax impact of certain discrete itemsisural or infrequently occurring, including
changes in judgment about valuation allowanceseffiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax becegifitbe recognized are excluded from the
estimated annual effective tax rate. The impasuch an exclusion could result in a higher or loeféective tax rate during a particular
quarter, based upon the mix and timing of actualiegs versus annual projections.

Deferred tax assets and liabilities are recogniaeéflect the estimated future tax effects, calted at currently effective tax rates, of
future deductible or taxable amounts attributablevents that have been recognized on a cumubadisis in the consolidated financial
statements. A valuation allowance related to ale&rred tax asset is recorded when it is moehfithan not that some portion of the deferred
tax asset will not be realized.

ASC Topic 740 prescribes a recognition thresholtlrmeasurement requirement for the financial statémezognition of a tax position
that has been taken or is expected to be takertanraturn and also provides guidance on de-ratiognclassification, interest and penalties,
accounting in interim periods, disclosure, andgiton. Under ASC Topic 740 we may only recognizea@ntinue to recognize tax positions
that meet a “more likely than not” threshold.

The application of tax laws and regulations is sabjo legal and factual interpretation, judgmerd ancertainty. Tax laws and
regulations themselves are subject to change @sudt of changes in fiscal policy, changes in liegjisn, the evolution of regulations and court
rulings. Therefore, the actual liability for U.S.foreign taxes may be materially different fronmr estimates, which could result in the need to
record additional tax liabilities or potentiallyverse previously recorded tax liabilities.
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Results of Operations

The following table sets forth certain consolidastatements of operations data as a percentage efiles for the periods indicated:

Three Months Ended

April 3, April 4,
2010 2009
Net sales 10C% 10C%
Cost of sale: 77 12t
Gross profit (loss 23 (25)
Operating expense
Research and developm 38 75
Selling, general and administrati 33 9C
Total operating expens: 71 164
Operating los! (48) (189)
Other income
Interest income, ne¢ — 4
Other income, ne 1 8
Total other income, n¢ 1 12
Loss before (benefit) provision for income ta 47) 77
(Benefit) provision for income taxe (9) 1
Net loss (39% (178)%

Three Months Ended April 3, 2010 Compared to Three Months Ended April 4, 2009
Net Sales, Cost of Sales and Gross Profit

The following table presents net sales, cost afssahd gross profit for the three months ended 8p&@010 and April 4, 2009 (in
thousands, except percentages):

Three Months Ended

April 3, April 4, %
2010 2009 Change Change
Net sales $ 789C $ 2,16z $ 5,72¢ 265%
Cost of sale: 6,072 2,69¢ 3,37: 125%
Gross profit (loss $ 1,81t $ (537 $ 2,35¢ 43%%
Gross margit 23% (25% 48%

Net Sales.The overall increase in our net sales was primdrilven by (i) an increase of $2.1 million in ssafgf memory modules used in
RAID controller subsystems, including sales of Netif™, (ii) an increase of $1.9 million in salesnoémory modules utilized in server
applications, and (iii) an increase of $1.2 milliorsales of memory modules designed for industiiglications. Net sales of RAID, data
center optimization and industrial applicationsr@ased as a result of the selection of our memamubes for inclusion in new product
platforms. Net sales in all product categoriesehaenefited from a resurgence in technology investyras general economic conditions have
improved. Should economic conditions erode, tleegectations may not be realized.

Sales of our component inventory to distributord ather users of memory ICs represented approxiynat2% and 2.8% of net sales for
the three months ended April 3, 2010 and April@02, respectively. Component inventory sales haoeehsed as a percentage of net sales as
a result of our ability to use the same componaatsss a wider range of memory subsystems.

Gross Profit (Loss) and Gross MargiGross profit (loss) for the three months ended|&pr2010 as compared to the three months endec
April 4, 2009 increased due to the 265% increaseetrsales between the two periods. The increageoss margin for the three months ended
April 3, 2010 as compared to the three months erdged 4, 2009 is mostly due to the improved akilib absorb manufacturing costs caused
by the increase in units manufactured and solchdutie recent quarter. The cost savings genefiatedthe improvement in capacity
utilization were partially offset by increased DRAces.
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Research and Development .

The following table presents research and developexpenses for the three months ended April 3020 April 4, 2009 (in thousands,
except percentages):

Three Months Ended
April 3, April 4, %
2010 2009 Change Change

Research and developm $ 3,00¢ $ 1612 % 1,39¢ 86%

The increase in research and development experise three months ended April 3, 2010 as compardiget three months ended April
2009 resulted primarily from increases of (i) $tiflion in engineering expenses as a result ofinangase in non-recurring engineering charges
and both internal engineering headcount and caitsiditractors engaged in new product developmeivitaes in the first quarter of 2010,

(i) $0.6 million in legal and professional feesvas continue to increase patent filing and protectctivities related to new and emerging
markets and (iii) $0.1 million in expenses relategroduct qualification builds and testing.

Selling, General and Administrative .

The following table presents selling, general adichiamistrative expenses for the three months endwil 3, 2010 and April 4, 2009 (in
thousands, except percentages):

Three Months Ended
April 3, April 4, %
2010 2009 Change Change

Selling, general and administrati $ 257C $ 193¢ % 63¢ 33%

The increase in selling, general and administragiense in the three months ended April 3, 20lddawpared to the three months ended
April 4, 2009 resulted primarily from increaseg(®f$0.3 million in personnel-related expenses prity attributable to hiring personnel to
support the development of markets for HyperClouaii¥ NetVault™, (ii) $0.2 million in product sampland travel costs as a result of
activities related to the OEM qualification procéssHyperCloud™ and NetVault™, and (iii) $0.1 riolh in commission expenses due to an
increase in sales revenue.

Other Income.

The following table presents other income for tme¢ months ended April 3, 2010 and April 4, 20@3tousands, except percentages):

Three Months Ended

April 3, April 4, %
2010 2009 Change Change
Interest income, ne $ 13 82 $ (81) (99%
Other income, ne 67 17E (108 (62)%
Total other income, n¢ $ 68 $ 257 % (189) (74)%

Net interest income for the three months endedI8pi2010 was comprised of nominal interest incoaffset by nominal interest
expense. Net interest income for the three moetlled April 4, 2009 was comprised of interest ineahapproximately $0.1 million, offset
by interest expense of approximately $0.03 millidfhe decrease in interest income in the three nsoevdided April 3, 2010 as compared to the
three months ended April 4, 2009 was due to a coatioin of our lower average cash and investmetrizals and the decrease in the yield
earned on those balances due to lower interest r3tee decrease in interest expense during 20&6rapared to 2009 resulted primarily from
our lower average outstanding balances on oumlireeedit and debt balances during the current.year
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Other income, net, for the three months ended Aprd010 is primarily comprised of cash proceedmfthe early termination of a
sublease of our headquarters facility. Other ineonet, for the three months ended April 4, 200%imarily comprised of gains from the sale
of equipment held for sale.

(Benefit) Provision for Income Taxes.

The following table presents the (benefit) provisfor income taxes for the three months ended Ard010 and April 4, 2009 (in
thousands, except percentages):

Three Months Ended
April 3, April 4, %
2010 2009 Change Change

(Benefit) provision for income taxe $ (727) $ 18 $ (745) (4,139%

On an interim basis, we estimate what our effedterate will be in each jurisdiction for the ffical year and record a quarterly income
tax (benefit) provision in accordance with the eiptited blended annual rate. We are also requiregicbrd the tax impact of certain discrete
items, unusual or infrequently occurring, includictganges in judgment about valuation allowanceseffiedts of changes in tax laws or rates,
in the interim period in which they occur. Duritige quarter ended April 3, 2010, we carried bagkaxamately $1.7 million of gross net
operating losses under the Worker, Homeownershigh Business Act and recorded a tax benefit anchilectax receivable of approximately
$0.7 million. In addition, jurisdictions with agiected loss for the year or a year-to-date lossrevho tax benefit can be recognized are
excluded from the estimated annual effective téa. rd’he impact of such an exclusion could resudt higher or lower effective tax rate during
a particular quarter, based upon the mix and tinsingctual earnings versus annual projections.

We evaluate whether a valuation allowance shoulddt&blished against our deferred tax assets loawstite consideration of all available
evidence using a “more likely than not” standafdue to uncertainty of future utilization, we hgwevided a full valuation allowance as of
April 3, 2010 and January 2, 2010. Accordingly bemefit has been recognized for net deferreddagta, including net operating losses that
cannot be realized currently via carryback to pgiof taxable income.

Our income tax benefit of $0.7 million for the gigarended April 3, 2010 is the result of a spec#atyback of operating losses that was
made available through legislative changes. Werdsd a provision for income taxes for the quagteded April 4, 2009 due to state minimum
taxes.

Liquidity and Capital Resources

Since our inception, we have financed our operatfmmarily through issuances of equity and debtigges and cash generated from
operations. We have also funded our operations avittvolving line of credit under our bank creditifity, from capitalized lease obligations
and from the sale and leaseback of our domestiaifaaturing facility.

Working Capital and Cash and Marketable Securities

The following table presents working capital, casll cash equivalents and investments in markesaolarities (in thousands):

April 3, January 2,
2010 2010
Working Capital $ 27,49: $ 13,37¢
Cash and cash equivalents $ 19,237 $ 9,947
Shor-term marketable securities( 6,26¢ 3,94¢
Long-term marketable securitit 90¢€ 941
$ 26,41 $ 14,83:

(1) Included in working capital
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Our working capital increased in the three montideel April 3, 2010 primarily as a result of ourrease in cash, cash equivalents and
short-term marketable securities resulting from pubslic offering of our shares of common stock. d&idnally, we experienced increases in

certain operating assets, offset by increasesrtaineoperating liabilities resulting from our imase in sales and production ramp up for
HyperCloud™ and NetVault™.

Cash Provided and Used in the Three Months Ended April 3, 2010 and April 4, 2009

The following table summarizes our cash flows fa@ periods indicated (in thousands):

Three Months Ended

April 3, April 4,
2010 2009
Net cash provided by (used in)
Operating activitie: $ (4,499 $ (915
Investing activities (2,527%) (5,619
Financing activitie: 16,31¢ (129
Net increase (decrease) in cash and cash equis $ 9,29t § (6,65))

Operating ActivitiesNet cash used by operating activities for the timeaths ended April 3, 2010 was primarily a resiiii) net loss of
approximately $3.0 million and (ii) cash providegldhanges in operating assets and liabilities pfadmately $2.4 million, partially offset by
approximately $0.9 million in net non-cash opergéxpenses, primarily consisting of depreciatiod amortization and stock-based
compensation expense. Net cash used by operatigias for the three months ended April 4, 20085 primarily a result of a net loss of
approximately $3.8 million, partially offset by @pproximately $2.2 million in net cash provideddiyanges in operating assets and liabilities,
and (ii) approximately $0.7 million in net non-cagterating expenses, primarily comprising deprésrieand amortization, stock-based
compensation and gain on disposal of assets.

Accounts receivable increased approximately $110omiduring the three months ended April 3, 201iinarily as a result of the increase
in our net sales during the period. During the saevéod, we were successful in collecting cash feates to our customers substantially in
accordance with our standard payment terms witeelooistomers. Inventories increased approxim&tely million during the three months
ended April 3, 2010 as we prepare for productionwfHyperCloud™ and NetVault™ products.

Investing ActivitiesNet cash used in investing activities for the thremths ended April 3, 2010 was primarily the resfiburchases of
$2.4 million of investments in marketable secusitieffset by sales of $0.06 million. Additionallye acquired $0.2 million in property and
equipment. Net cash used in investing activittedlie three months ended April 4, 2009 was prilparresult of purchases of additional
investments in marketable securities of approxitg&&0.3 million, partially offset by (i) proceedsceived from maturities and sales of certain
investments in marketable securities of approxitgaé.4 million and (ii) proceeds from the saleegfuipment.

Financing ActivitiesNet cash provided by financing activities for these months ended April 3, 2010 was a result oh#tegproceeds of
$16.3 million from the sale of 4,594,250 shareswfcommon stock in a registered public offeridet cash used in financing activities for
three months ended April 4, 2009 was a result pdyenent of approximately $0.1 million on our loregrh debt.

Capital Resources

On October 31, 2009, we entered into a revolvirglitragreement with a financial institution. Untlee original terms of the credit
agreement, we could borrow up to the lesser &% of eligible accounts receivable, minus $1.0iam| or (ii) $5.0 million. The revolving
credit agreement was amended on March 24, 201bte for increased accounts receivable eligibiityd to remove the $1.0 million reducti
from the calculated accounts receivable borrowiaseb The credit agreement contains an overalinsittdf $2.5 million to collateralize our
contingent obligations under letters of creditgign exchange contracts and cash management serioeounts outstanding under the overall
sublimit reduce the
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amount available pursuant to the credit agreemienérest is payable monthly at either (i) prima9l.25%, as long as we maintain $8.5
million in revolving credit availability plus unrigcted cash on deposit with the financial instant or (ii) prime plus 2.25%. The credit
agreement matures on October 30, 2010, at which gliredvances and interest are due and payable.

The following table presents details of outstandingrowings and availability under our lines ofditgin thousands):

April 3, January 2,
2010 2010

Outstanding borrowings on the revolving line ofditt $ — 3 —
Borrowing availability under the revolving line ofedit $ 334¢ $ —

Obligations under our revolving credit agreemeetsecured by a first priority lien on our tangibhed intangible assets. In connection
with the revolving credit agreement, we entered ar Intercompany Subordination Agreement, whidvigled that Netlist Technology Texas,
LP, one of our subsidiaries, is an additional adolign the revolving credit agreement.

While we are currently in compliance with all firaal covenants and expect to maintain compliancéhfe foreseeable future, we have in
the past been in violation of one or more covenahtgher credit agreements. We cannot assurehgtuate will not violate one or more
covenants in the future. If we were to be in vidlatof covenants under our credit agreement, audde could choose to accelerate payment on
all outstanding loan balances. There can be noasse that we would be able to quickly obtain eglgént or suitable replacement financing in
this event. If we were not able to secure altemeagiources of funding, such acceleration would tzameaterial adverse impact on our financial
condition.

We have in the past utilized equipment leasingngreanents to finance certain capital expenditukgguipment leases will continue to b
financing alternative that we may pursue in theifeit

We believe our existing cash balances, borrowirgglability under our bank credit facility, and thash expected to be generated from
operations, will be sufficient to meet our antidgrhcash needs for at least the next 12 monthsfudure capital requirements will depend on
many factors, including our levels of net sales,timing and extent of expenditures to supportaedeand development activities, the
expansion of manufacturing capacity both domesyi@aid internationally and the continued marketegtance of our products. We could be
required, or may choose, to seek additional funttimgugh public or private equity or debt finan@ngn addition, in connection with any futi
acquisitions, we may require additional funding ethinay be provided in the form of additional debequity financing or a combination
thereof. These additional funds may not be avalalnl terms acceptable to us, or at all.

New Accounting Pronouncements

In September 2009, the FASB issued Accounting StatsdUpdate (“ASU”) 2009-13Jultiple-Deliverable Revenue Arrangeme(itASU
2009-13"),which amends the revenue guidance under ASC Td@icwhich describes the accounting for multipleredat arrangements. AS
2009413 addresses how to determine whether an arrangémeiving multiple deliverables contains morerhane unit of accounting and h
arrangement consideration shall be measured amchédld to the separate units of accounting in tfegement. ASU 2009-13 is effective on
a prospective basis for the Company'’s fiscal y&€dr12 with earlier adoption permitted. We are catlgeevaluating the adoption of ASU 2009-
13 and the impact that ASU 2009-13 will have on@amdensed consolidated financial statements.

In September 2009, the FASB issued ASU 2009ckttain Revenue Arrangements That Include Softkément{“ASU 2009-14"),
which excludes tangible products containing sofexamponents and non-software components thatifumittgether to deliver the product’s
essential functionality from the scope of ASC Ta@85, which describes the accounting for softwakenue recognition. ASU 2009-14 is
effective on a prospective basis for our fiscalry2@l 1, with earlier adoption permitted. We areently evaluating the impact that ASU 2009-
14 will have on its condensed consolidated findrateEtements.

In January 2010, the FASB issued ASU 20164y Value Measurements and Disclosures: Improuigclosures About Fair Value
Measuremer(“ASU 2010-6"), which affects the disclosures mad®ut recurring and non-recurring fair value measants. We adopted the
expanded disclosure requirements in the quartezceAgril 3, 2010.
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Off-Balance Sheet Arrangements

We do not have any relationships with unconsolid&etities or financial partnerships, such as iestivften referred to as structured
finance or special purpose entities, which wouldehlaeen established for the purpose of facilitatifighalance sheet arrangements or other
contractually narrow or limited purposes. In adiuitiwe do not have any undisclosed borrowings bt,dad we have not entered into any
synthetic leases. We are, therefore, not materaposed to any financing, liquidity, market orditeisk that could arise if we had engaged in
such relationships.

Item 3. Quantitative and Qualitative Disclosures About Market Risk

As a Smaller Reporting Company, we are not requmedake any disclosure pursuant to this Item 3.
Item 4. Controls and Procedures

Not Applicable.
Item 4T.  Controls and Procedures

(a) Evaluation of Disclosure Controls and Procedsie carried out an evaluation, under the superviaimhwith the participation of o
management, including our principal executive effiand principal financial officer, of the effeativess of the design and operation of our
disclosure controls and procedures (as defineduledRL3a-15(e) and 15d-15(e) of the Securities &xgh Act of 1934, (“Exchange Act”)) as
of the end of our fiscal quarter ended April 3, @0Based upon that evaluation, our principal etieewfficer and principal financial officer
concluded that our disclosure controls and proe=siare effective to provide reasonable assuramaténtiormation required to be disclosed by
us in reports that we file or submit under the Eade Act (i) is recorded, processed, summarizedematted within the time periods specif
in the SEC’s rules and forms and (ii) is accumwated communicated to our management, includingpdacipal executive officer and
principal financial officer as appropriate to allévwely decisions regarding required disclosure.

(b) Change in internal controls over financial refing. During the fiscal quarter that ended April 3, 20tt&re were no changes in our
internal controls over financial reporting (as defi in Rules 13a-15(f) and 15d-15(f) under the Brge Act) that have materially affected, or
are reasonably likely to materially affect, oureimtal controls over financial reporting.

Inherent Limitations on I nternal Control

A control system, no matter how well conceived apdrated, can provide only reasonable, not absastirance that the objectives of
the control system are met. Further, the benefit®ntrols must be considered relative to theitsoBecause of the inherent limitations in all
control systems, no evaluation of controls can jg®wabsolute assurance that all control issuesrestances of fraud, if any, have been
detected. These inherent limitations include tladitres that judgments in decision making can hatyaand that breakdowns can occur bec
of simple errors. Additionally, controls can beccimvented by the individual acts of some persopgdiiusion of two or more people, or by
management override of the control. The desigmygfsystem of controls is also based in part upetaiteassumptions about the likelihood of
future events, and there can be no assurancerthatesign will succeed in achieving its stated gaalder all potential future conditions.
Because of the inherent limitations in a cost-gifeccontrol system, misstatements due to errdraard may occur and not be detected.

PART Il. OTHER INFORMATION
Item 1. Legal Proceedings

The information set forth in the sections entitfextieral Securities Class Action, Patent ClaimsTaade Secret Claim under Note 9 of
Notes to Unaudited Condensed Consolidated FinaBtééments, included in Part I, Item | of this Bepis incorporated herein by referen

Iltem 1A. Risk Factors

As a Smaller Reporting Company, we are not requimedake any disclosure pursuant to this Item laage refer to the Risk Factors set
forth in Part I, Item 1A of our Annual Report onrRo10-K for the fiscal year ended January 2, 20i&@ fwith the Securities and Exchange
Commission on February 19, 2010.
ltem 2. Unregistered Sales of Equity Securities and Use Bfoceeds

None.
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Item 3. Defaults Upon Senior Securities
None.
Item 4. Removed and Reserved
None.
Item 5. Other Information
None.
Item 6. Exhibits
Exhibit
Number Description of Document
3.1(1) Restated Certificate of Incorporation of Netlistc.l
3.2(1) Amended and Restated Bylaws of Netlist, |
10.1(2) Amendment to Loan Documents entered into as of Ma#; 2010, by and between Silicon Valley Bank Bedlist, Inc.,
Delaware Corporatior
10.2(2) Form of Restricted Stock Award issued pursuanh&2006 Equity Incentive Plan of Netlist, It
10.3(2)* Design and Production Agreement relating to RegiB& C (the" Production Register Agreem), dated July 31, 2008, t
and between Netlist, Inc. and Toshiba America Eteit Components, Inc* Toshibe").
10.4(2)* Amendment #1 to the Production Register Agreendated May 22, 2009, by and between Netlist, Ind. Boshiba
10.5(2)* Amendment #1 to the Production Register Agreemdated January 28, 2010, by and between Netlistaimd Toshiba
10.6(2)* Amendment #2 to the Production Register Agreendated March 10, 2010, by and between Netlist, dnd. Toshiba
10.7(2)* Design and Production Agreement relating to ID Agt&“Production ID Agreeme”), dated July 31, 2008, by and betw
Netlist, Inc. and Toshib:
10.8(2)* Amendment #1 to the Production ID Agreement, ddttuary 28, 2010, by and between Netlist, Inc.Teoshiba.
10.9(2)* Amendment #2 to the Production ID Agreement, dddadch 10, 2010, by and between Netlist, Inc. andhliza.
10.10(2)* Development and Supply Agreement, dated as of 8dq@e10, 2008, by and between Netlist, Inc. andDia
Technologies, Inc.“ Diablc”).
10.11(2)* Settlement Agreement and Amendment to DevelopmehSaipply Agreement, dated January 12, 2010, betiMedlist, Inc.
and Diablo.
31.1(2) Certification of Chief Executive Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the SeesrHixchange Act, as
Amended.
31.2(2) Certification of Chief Financial Officer pursuatRule 13-14(a) and Rule 1:-14(a) of the Securities Exchange Act

Amended.
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32(3) Certification of Chief Executive Officer and Chiefhancial Officer pursuant to 18 U.S.C. 1350, aspaeld pursuant t
Section 906 of the Sarbal-Oxley Act of 2002 and furnished herewith pursuan$EC Release No. -8238.

(1) Incorporated by reference to the correspondingbéixhumber of the registration statement on Forth@-the registrant (No. 333-
136735) filed with the Securities and Exchange Cassion on October 23, 2006.

(2) Filed herewith.

(3) The information in Exhibit 32 shall not be deeméitet]” for purposes of Section 18 of the Securitieghange Act of 1934, as
amended, (the “Exchange Act”), or otherwise subjedhe liabilities of that section, nor shall thegy deemed incorporated by
reference in any filing under the Securities Acfie83, as amended, or the Exchange Act (includirggReport), unless Netlist, Inc.
specifically incorporates the foregoing informatiato those documents by reference.

* Confidential treatment has been requested wigheet to portions of this exhibit pursuant to Redé-2 of the Securities Exchange Act of
1934 and these confidential portions have beercteddrom the filing made herewith. A complete ga this exhibit, including the
redacted terms, has been separately filed witlsdwrities and Exchange Commission.
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SIGNATURES

Pursuant to the requirements of the Securities &xgé Act of 1934, the Registrant has duly causiedéiport to be signed on its behalf

the undersigned thereunto duly authorized.

Date: May 17, 201

NETLIST, INC.
a Delaware corporatic
(Registrant

By: /s/ Chun K. Hong
Chun K. Hong
President, Chief Executive Officer anc
Chairman of the Board
(Principal Executive Officer)

By: /s/ Gail M. Sasak
Gail M. Sasaki
Vice President and Chief Financial
Officer
(Principal Financial Officer)
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EXHIBIT INDEX

Exhibit

Number Description of Document

3.1(1) Restated Certificate of Incorporation of Netlistc.l

3.2(1) Amended and Restated Bylaws of Netlist, |

10.1(2) Amendment to Loan Documents entered into as of Mad; 2010, by and between Silicon Valley Bank Bledist, Inc., a
Delaware Corporatior

10.2(2) Form of Restricted Stock Award issued pursuanh&2006 Equity Incentive Plan of Netlist, It

10.3(2)* Design and Production Agreement relating to Regi&C (the “Production Register Agreement”), dafedly 31, 2008, by
and between Netlist, Inc. and Toshiba America Eteit Components, Inc* Toshibe").

10.4(2)* Amendment #1 to the Production Register Agreendated May 22, 2009, by and between Netlist, Ind. Boshiba

10.5(2)* Amendment #1 to the Production Register Agreentated January 28, 2010, by and between Netlistaimd Toshiba

10.6(2)* Amendment #2 to the Production Register Agreendaied March 10, 2010, by and between Netlist, and. Toshiba

10.7(2)* Design and Production Agreement relating to ID Agte “Production ID Agreement”), dated July 31080by and between
Netlist, Inc. and Toshib

10.8(2)* Amendment #1 to the Production ID Agreement, ddttuary 28, 2010, by and between Netlist, Inc.Teoshiba.

10.9(2)* Amendment #2 to the Production ID Agreement, dddadch 10, 2010, by and between Netlist, Inc. andhlia.

10.10(2)* Development and Supply Agreement, dated as of 8dqee10, 2008, by and between Netlist, Inc. andDia
Technologies, Inc.“ Diablc”).

10.11(2)* Settlement Agreement and Amendment to DevelopmehSaipply Agreement, dated January 12, 2010, betiMedist, Inc.
and Diablo.

31.1(2) Certification of Chief Executive Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the SeesrHixchange Act, as
Amended.

31.2(2) Certification of Chief Financial Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the Seesrxchange Act, as
Amended.

32(3) Certification of Chief Executive Officer and Chigihancial Officer pursuant to 18 U.S.C. 1350, agpaed pursuant to

Section 906 of the Sarbal-Oxley Act of 2002 and furnished herewith pursuan8EC Release No. -8238.

(1) Incorporated by reference to the correspondinghtéixhumber of the registration statement on Forth@-the registrant (No. 333-
136735) filed with the Securities and Exchange Cassion on October 23, 2006.

(2) Filed herewith.
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(3) The information in Exhibit 32 shall not be deeméitet]” for purposes of Section 18 of the Securitieshange Act of 1934, as
amended, (the “Exchange Act”), or otherwise subecthe liabilities of that section, nor shall tHesy deemed incorporated by
reference in any filing under the Securities Acfie83, as amended, or the Exchange Act (includirggReport), unless Netlist, Inc.
specifically incorporates the foregoing informatiato those documents by reference.

* Confidential treatment has been requested wigheet to portions of this exhibit pursuant to Redé-2 of the Securities Exchange Act of
1934 and these confidential portions have beercteddrom the filing made herewith. A complete ga@p this exhibit, including the
redacted terms, has been separately filed witlsdwrities and Exchange Commission.
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Exhibit 10.1
AMENDMENT TO LOAN DOCUMENTS
THIS AMENDMENT TO LOAN DOCUMENTS (this “Amendment”) is entered into as of March 2810, by and between
SILICON VALLEY BANK (“Bank” or “Silicon”) and NETLIST, INC., a Delaware corporation (“Borrower”). Bawer's chief executive
office is located at 51 Discovery, Suite 150, |s/iCA 92618.
RECITALS

A. Bank and Borrower are parties to that certain Lavath Security Agreement with an Effective Date ofdder 31, 2009 (as
amended, modified, supplemented or restated, tbarflAgreement”) in effect between Bank and Borrower

B. Bank has extended credit to Borrower for the puepqeermitted in the Loan Agreement.

C. Borrower has requested that Bank amend the Loaaéekgent to: (i) remove the BB Blocked Amount and enedrtain other
conforming modifications in respect thereof, asfgeh in Section 2.1 below; and (ii) increase @@ncentration Limit, as set forth in
Section 2.2 below; all as more fully set forth liere

D. Bank has agreed to so amend the Loan Agreemendnibuto the extent, in accordance with the tersadject to the
conditions and in reliance upon the representatmuswarranties set forth below.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and ot@od and valuable consideration, the receiptaaietjuacy
of which is hereby acknowledged, and intendingdddgally bound, the parties hereto agree as fallow

1. Definitions. Capitalized terms used but not defined in thisefdment shall have the meanings given to themeirLdan
Agreement.
2. Amendments to Loan Documents.

21 Removal of the BB Blocked Amount.
(a) Section 2.1.1(a) of the Loan Agreement, whighrently reads as follows (italics added):

€)) Availability . Subject to the terms and conditions of this Agrent and to deduction of Reserves (without duia
of the BB Blocked Amount component of the BorroBiage), Bank shall make Advances not exceedinguvaigability Amount.
Amounts borrowed hereunder may be repaid and, gadhe Revolving Line Maturity Date, reborrowedbgect to the applicable
terms and conditions precedent herein.




hereby is amended and restated in its entiretgdd as follows:

(@) Availability . Subject to the terms and conditions of this &gnent and to deduction of Reserves, Bank shall make
Advances not exceeding the Availability Amount. éumts borrowed hereunder may be repaid and, grithvet Revolving Line
Maturity Date, reborrowed, subject to the appliedigirms and conditions precedent herein.

(b) The definition of “BB Blocked Amount” set forih Section 13.1 of the Loan Agreement, which d&én
currently reads as follows (italics added):

“ BB Blocked Amount ” is defined within the definition of “Borrowing Bz".
hereby is deleted in its entirety.

(c) The definition of “Borrowing Base” set forth Bection 13.1 of the Loan Agreement, which defimitcurrently
reads as follows (italics added):

“ Borrowing Base” is (a) 80% (the “A/R Advance Rate” and also an “Advance Rate ") of Eligible Accounts minus (b) the
amount of One Million Dollars ($1,000,000) (thé3B Blocked Amount ”), as determined by Bank from Borrower’s most ce
Transaction Report; provided, however, that Bank miecrease any one or more of the Advance Rafesgood faith business
judgment based on events, conditions, contingenaigassks which, as determined by Bank, may aaremffect Collateral or
Borrower.

hereby is amended and restated in its entiretgdd as follows:

“ Borrowing Base” is 80% (the “A/R Advance Rate” and also an ‘Advance Rate") of Eligible Accounts, as determined
by Bank from Borrowes most recent Transaction Report; provided, howekat Bank may decrease any one or more of theAch
Rates in its good faith business judgment basegvents, conditions, contingencies, or risks whichdetermined by Bank, may
adversely affect Collateral or Borrower.




2.2 Modification of Concentration Limit. Clause (h) of the definition of “Eligible Accountset forth in Section 13.1
of the Loan Agreement, which currently reads awved (italics added):

(h) Accounts of Borrower owing from an Account Debitocjuding Affiliates, whose total obligations to fBawer
exceed twenty-five percent (25%) (such percenthge'Concentration Limit”) of all Eligible Accountgo the extent of amounts that
exceed that percentage, unless Bank approves tmgyri

hereby is amended and restated in its entiretgad as follows:

(h) Accounts of Borrower owing from an Account Debtogluding Affiliates, whose total obligations to Bower
exceed forty percent (40%) (such percentage, tlmc€ntration Limit”) of all Eligible Accounts, thié extent of amounts that exceed
that percentage, unless Bank approves in writing;

3. Limitation of Amendments.

3.1 The amendments set forth$ection 2, above, are effective for the purposes set foetlein and shall be limited
precisely as written and shall not be deemed tb€ag consent to any amendment, waiver or modificatf any other term or condition of any
Loan Document, or (b) otherwise prejudice any rightemedy which Bank may now have or may havéénftiture under or in connection
with any Loan Document.

3.2 This Amendment shall be construed in connectioh aitd as part of the Loan Documents and all tecorgditions,
representations, warranties, covenants and agresmetforth in the Loan Documents (as amendetiibyAimendment, as applicable) are
hereby ratified and confirmed and shall remairuihfbrce and effect.

4. Representations and Warranties. To induce Bank to enter into this Amendment, Bar hereby represents and warrants
to Bank as follows:

4.1 Immediately after giving effect to this Amendme(at) the representations and warranties contain#éfteih.oan
Documents are true, accurate and complete in @aénahrespects as of the date hereof (excepta@titent such representations and warranties
relate to an earlier date, in which case theyraieand correct as of such date, or except aswaigepreviously disclosed in writing by
Borrower to Bank), and (b) no Event of Default loasurred and is continuing;

4.2 Borrower has the power and authority to executedstider this Amendment and to perform its obligas under
the Loan Documents, as amended by this Amendment;




4.3 The organizational documents of Borrower deliveieBank on the Effective Date remain true, accuaate
complete and have not been otherwise amended,esuppted or restated and are and continue to hdl iofce and effect;

4.4 The execution and delivery by Borrower of this Arderent and the performance by Borrower of its obiige
under the Loan Documents, as amended by this Amentihave been duly authorized;

4.5 The execution and delivery by Borrower of this Arderent and the performance by Borrower of its obiige
under the Loan Documents, as amended by this Amentgimo not and will not contravene (a) any lawemulation binding on or affecting
Borrower, (b) any contractual restriction with a$a binding on Borrower, (c) any order, judgmentlecree of any court or other
governmental or public body or authority, or suliglon thereof, binding on Borrower, or (d) the argational documents of Borrower;

4.6 The execution and delivery by Borrower of this Arderent and the performance by Borrower of its olbiliges
under the Loan Documents, as amended by this Amentjrdo not require any order, consent, approicanse, authorization or validation of,
or filing, recording or registration with, or exetign by any governmental or public body or authgrir subdivision thereof, binding on either
Borrower, except as already has been obtained denasand

4.7 This Amendment has been duly executed and deliv@regbrrower and is the binding obligation of Boxer,
enforceable against Borrower in accordance witteit:is, except as such enforceability may be lidnlitg bankruptcy, insolvency,
reorganization, liquidation, moratorium or othen#ar laws of general application and equitableg@ples relating to or affecting creditors’
rights.

5. Release by Borrower and Guarantor. Each of Borrower and Guarantor (individually amdlectively, “Obligor”) hereby
agree as follows:

5.1 FOR GOOD AND VALUABLE CONSIDERATION , Obligor hereby forever relieves, releases, andtgirges
Bank and its present or former employees, officdirgctors, agents, representatives, attorneyseaaol of them, from any and all claims, de
liabilities, demands, obligations, promises, aatgeements, costs and expenses, actions and cdaszti®n, of every type, kind, nature,
description or character whatsoever, whether knosumknown, suspected or unsuspected, absolutentingent, arising out of or in any
manner whatsoever connected with or related t@ faotcumstances, issues, controversies or claxistirgy or arising from the beginning of
time through and including the date of executiothig Amendment (collectively Released Claims). Without limiting the foregoing, the
Released Claims shall include any and all liak#itor claims arising out of or in any manner whaigo connected with or related to the Loan
Documents, the Recitals hereto, any instrumentgeagents or documents executed in connection wigtofithe foregoing or the origination,
negotiation, administration, servicing and/or enémnent of any of the foregoing.




5.2 In furtherance of this release, Obligor expressknawledges and waives any and all rights undeti@et542 of
the California Civil Code, which provides as follew

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR
EXPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED H IS OR HER SETTLEMENT WITH THE
DEBTOR.” (Emphasis added.)

5.3 By entering into this release, Obligor recognizes ho facts or representations are ever absolagztgin and it me
hereafter discover facts in addition to or diffdrBom those which it presently knows or believede true, but that it is the intention of Obli
hereby to fully, finally and forever settle anda@&s$e all matters, disputes and differences, knowamknown, suspected or unsuspected;
accordingly, if Obligor should subsequently disaotfeat any fact that it relied upon in enteringithis release was untrue, or that any
understanding of the facts was incorrect, Oblig@ilsnot be entitled to set aside this releasedagon thereof, regardless of any claim of
mistake of fact or law or any other circumstancéstsoever. Obligor acknowledges that it is notingl upon and has not relied upon any
representation or statement made by Bank with ctdpehe facts underlying this release or withareigto any of such party’s rights or asserted
rights.

5.4 This release may be pleaded as a full and comgéftnse and/or as a cross-complaint or countercgimmst any
action, suit, or other proceeding that may be tustd, prosecuted or attempted in breach of thésmse. Obligor acknowledges that the release
contained herein constitutes a material inducenmeBank to enter into this Amendment, and that Bankld not have done so but for Bank’s
expectation that such release is valid and enfobiedn all events.

5.5 Obligor hereby represents and warrants to BankBamk is relying thereon, as follows:

€) Except as expressly stated in this Amendment, @eBlank nor any agent, employee or representafive o
Bank has made any statement or representationlig@d@begarding any fact relied upon by Obligoreintering into this Amendment.

(b) Obligor has made such investigation of the facttgeng to this Amendment and all of the matters
appertaining thereto, as it deems necessatry.

(c) The terms of this Amendment are contractual ancarmoere recital.




(d) This Amendment has been carefully read by Oblifar,contents hereof are known and understood by
Obligor, and this Amendment is signed freely, aiitheut duress, by Obligor.

(e) Obligor represents and warrants that it is the anllawful owner of all right, title and interestand to
every claim and every other matter which it releaserein, and that it has not heretofore assignémsuesferred, or purported to assign or
transfer, to any person, firm or entity any claion®ther matters herein released. Obligor shdkinnify Bank, defend and hold it harmless
from and against all claims based upon or arisingpinnection with prior assignments or purportesigesnents or transfers of any claims or
matters released herein.

6. Fee. In consideration for Bank entering into this Amerad) Borrower shall pay Bank a fee in the mutuatiyeed amount
of $2,500.00, which fee shall be earned in full and payableccorently with the execution and delivery of thimAndment. Such fee shall be
non-refundable and in addition to all interest atfter fees payable to Bank under the Loan DocumeBasik is authorized to charge such fee
to Borrower’s loan account.

7. Bank Expenses.Borrower shall pay to Bank, when due, all Bank Ehges (including reasonable attorneys’ fees and
expenses), when due, incurred in connection withuosuant to this Amendment.

8. Counterparts. This Amendment may be executed in any numbeoohterparts and all of such counterparts takenthege
shall be deemed to constitute one and the sanrenmsht.

9. Effectiveness. This Amendment shall be deemed effective uperdiie execution and delivery to Bank of this Ameadtn
by each party hereto.

[Remainder of page intentionally left blank; sigmatpage immediately follows.]




IN WITNESS WHEREOF, the parties hereto have caused this Amendment tlullyeexecuted and delivered as of the date firdtem above.

BANK BORROWER

Silicon Valley Bank NETLIST, INC.

By: /s/ Kurt Miklinski By: /s/Gail Itow

Name: Kurt Miklinski Name: Gail ltow

Title: Vice Presiden Title: Chief Financial Office
CONSENT

The undersigned hereby expressly agrees to Seetibhe foregoing Amendment and acknowledgesith@onsent to the rest of the
foregoing Amendment is not required, but the urigaed nevertheless does hereby agree and constet émtire foregoing Amendment and
to the documents and agreements referred to thaneiro all future modifications and amendmentsettee and any termination thereof, and to
any and all other present and future documentsagneements between or among the foregoing pafieshing herein shall in any way limit
any of the terms or provisions of the Guaranty,Guarantor Security Agreement, or any other LoanuDments, executed by the undersigned,
all of which are hereby ratified and affirmed.

GUARANTOR:

NETLIST TECHNOLOGY TEXAS LP, ¢
Texas limited partnersh

By: NETLIST, INC,, its general partn
By: /s/ Gail ltow

Name: Gail Itow
Title: Chief Financial Office




Exhibit 10.2
RESTRICTED STOCK AWARD AGREEMENT

THIS RESTRICTED STOCK AWARD AGREEMENT (“Agreement’gffective as of April 10, 2010 (“Grant Date”) presents the
grant of shares of RestricteacBthy Netlist, Inc. (the “Company”), to (the “Participant”3ubject to the terms al
conditions set forth below and the provisions & Metlist, Inc. 2006 Equity Incentive Plan, as shene may be amended from time to time (the
“Plan”).

All capitalized terms shall have the meanings asdrito them in the Plan, unless specifically sehfotherwise herein. The parties
hereto agree as follows:

1. Grant of Restricted StockBy action of the Committee, the Company hereby tgrémthe Participant shares of Retsit
Stock, subject to the terms and conditions of tla@ Bnd this Agreement.

2. Vesting Period{(a) The shares of Restricted Stock are subje@stictions which shall be released in installmemtshe
respective dates on which restrictions lapse afodgbtbelow. The shares of Restricted Stock dhakubject to forfeiture and neither the sh
nor interest therein may be sold, pledged, trarsfieor otherwise disposed of prior to the date bithvthe restrictions lapse as set forth below
or as otherwise provided in this Agreement or tlaen P Subject to the other conditions in this Agneat and the Plan, the restrictions on the
Restricted Stock will lapse under the following edhle:

Vested
Shares Date on Which Restrictions Lapse/Vesting Date

09/08/201C
03/08/2011
09/08/2011
03/08/2012
09/07/2012
03/08/201%
09/09/201%
03/07/2014

(b) Except as set forth in Section 5 below, if Bagticipant's employment or service to the Comp@nginates before the
last vesting date set forth in Section 2(a) aballeshares of Restricted Stock granted herebyaftetinvested as of the date of termination of
employment or service to the Company shall be fizdle For the specified vesting to occur on ansting date set forth therein, the Participant
must be continuously employed by, or providing &srto, the Company or any of its Affiliates frohetGrant Date through such vesting date.




(c) Except as set forth in Section 8 of the Plama event shall a Participant have any righthi¢oShares of Restricted Stock
granted hereunder prior to the date such Sharépuesuant to the vesting set forth in Section 2(@ve.

3. Voting Rights.All shares of Restricted Stock issued hereundeetidr vested or unvested, shall have full votights accorded
to outstanding shares of Stock.

4. Dividend Rights (a) Cash DividendsSubject to the Participant’s continued employmergasvice to the Company, the
Participant shall be entitled to receive any cashidnds paid with respect to shares of Restri@extk granted hereunder. Any such cash
dividends shall be distributed to the Participartha same time cash dividends are paid to holofe®hares, provided that the Participant
remains employed on such date.

(b) NonCash DividendsAny stock dividends or other distributions or dietdls of property other than cash with respect to
shares of Restricted Stock granted hereunder lsbalbject to the same forfeiture restrictions r@strictions on transferability as apply to the
Restricted Stock with respect to which such propeds paid.

5. Termination.(a) Deathln the event a Participant dies while employeddsywhen providing service to, the Company or any of
its Affiliates, all restrictions on 25% of the tbthen unvested shares of Restricted Stock wikéapnd 25% of the total then unvested shares of
Restricted Stock held by such Participant (or nisey Permitted Assignee) shall vest in the egthgeich Participant or in any person who
acquired such shares of Restricted Stock by bequésheritance, or by the Permitted Assignee.eRafces in this Agreement to a Participant
shall include any person who acquired shares ofriResd Stock from such Participant by bequeshberitance.

(b) Disability.In the event a Participant ceases to perform seswi€ any kind (whether as an employee or dire¢torihe
Company or any of its Affiliates due to permanemd ¢otal disability, all restrictions on 25% of ttetal then unvested shares of Restricted
Stock will lapse and any 25% of the total then wted shares of Restricted Stock held by such Raatitshall immediately vest in the
Participant, or his guardian or legal represengatir a Permitted Assignee, as of the first dafgeofnanent and total disability (as determine
the sole discretion of the Committee). For purpaddabkis Agreement, the term “permanent and toisdlility” means the Participant is unable
to engage in any substantial gainful activity bgsen of any medically determinable physical or rakinipairment that can be expected to
result in death or which has lasted or can be drpdo last for a continuous period of not les:itha months, and the permanence and degree
of which shall be supported by medical evidencisfattory to the Committee. Notwithstanding anythio the contrary set forth herein, the
Committee shall determine, in its sole and absaligeretion, (1) whether a Participant has ceasgekitform services of any kind due to a
permanent and total disability and, if so, (2) firgt date of such permanent and total disability.




6. Issuance of Restricted StoclAs soon as practicable after the Grant Date, thegamy shall cause to be transferred on the b
of the Company, shares registered in the nameedP#iticipant, evidencing the Restricted Stock oeydy this Agreement. Until the lapse or
release of all restrictions applicable to a grdriRestricted Stock, the share certificates représgisuch Restricted Stock may be held in
custody by the Company or its designee.

7. Administration. This Agreement and the rights of the Participameétieder are subject to all the terms and conditidrike Plan,
as well as to such rules and regulations as then@ittee may adopt for administration of the Plans kxpressly understood that the Commi
is authorized to administer, construe, and makdetfirminations necessary or appropriate to therasimation of the Plan, this Agreement and
the Certificate, all of which shall be binding upthre Participant and Permitted Assignees. Any isitancy between the Agreement or the
Certificate (on the one hand) and the Plan (orother hand) shall be resolved in favor of the Plan.

8. Adjustments.The number of Shares of Restricted Stock granteeblyeshall be subject to adjustment in accordaritte w
Section 8 of the Plan.

9.  Amendment.The Committee may, with the consent of the Paicipat any time or from time to time amend thenteand
conditions of this grant of Shares of Restrictegc®t In addition, the Committee may at any timérom time to time amend the terms and
conditions of this grant of Shares of RestrictegcBtin accordance with the Plan.

10. NoticesAny notice which either party hereto may be reqlive permitted to give to the other shall be intiwvg, and may be
delivered personally or by mail, postage prepaisdyvernight courier, addressed as follows: if te @ompany, at its office at 51 Discovery,
Suite 150, Irvine, California 92618, Attn: Chieh@ncial Officer, or at such other address as thafgamy by notice to the Participant may
designate in writing from time to time; and if teetParticipant, at the address reflected on th&sand records of the Company or via the
Participant’s electronic mail account establishgdhe Company. Notices shall be effective uponigce

11. Withholding Taxes.(a) The Participant may incur certain liabilitfes federal, state or local taxes (“Withholding ‘&aX) in
connection with the grant or vesting of the shafeRestricted Stock hereunder, and the Companybeagquired by law to withhold such
taxes. Unless Participant elects to satisfy hisesrWithholding Taxes by an alternative meanstoedance with Section 11(b) below,
Participant hereby agrees that, the Company slidiheld all applicable Withholding Taxes at the éimof vesting of the Restricted Stock by
reducing the number of shares issued to Participatitat number of shares which is necessary tsfgdlhe Withholding Taxes, except as
provided under Section 13 hereof. If the numbeshafres issuable to Participant following satisfecof the Withholding Taxes includes any
fractional shares, Participant agrees that the Goymay issue to Participant a cash payment indfeswch fractional share.

(b) At any time not less than five (5) businesgsdaefore any Withholding Taxes arise, Participaay notify the Company of
Participant’s election to pay Participant's Withtiolg Taxes by wire transfer, check or other meammijited by the Company. In such




case, the Participant shall satisfy his or hemtaikholding obligation by paying to the Companysrch date as it shall specify an amount that
the Company determines is sufficient to satisfyekpected Withholding Taxes by (i) wire transfestch account as the Company may direct,
(i) delivery of a check payable to the Companyitsabffice at 51 Discovery, Suite 150, Irvine, Biminia 92618, Attn: Chief Financial Officer,
or such other address as the Company may fromttirtime direct, or (iii) such other means as thenfany may establish or permit.
Participant agrees and acknowledges that pridrealate the Withholding Taxes arise, the Compathbeirequired to estimate the amount of
the Withholding Taxes and accordingly may requiee amount paid to the Company under this Sectidb)xt be more than the minimum
amount that may actually be due and that, if Pigeict has not delivered payment of a sufficient antdo the Company to satisfy the
Withholding Taxes in full (regardless of whetheraagsult of the Company underestimating the regurayment or Participant failing to
timely make the required payment), the additiomabant of Withholding Taxes shall be satisfied ia thanner specified in Section 11

(a) above.

12. Registration; Legend.The Company may postpone the issuance and deldfehe shares of Restricted Stock granted hereby
until (a) the admission of such shares to listingaay stock exchange or exchanges on which shatee €ompany of the same class are then
listed and (b) the completion of such registratiorother qualification of such shares under antestafederal law, rule or regulation as the
Company shall determine to be necessary or adeisdbk Participant shall make such representatindgurnish such information as may, in
the opinion of counsel for the Company, be appedprio permit the Company, in light of the thersexice or non-existence with respect to
such shares of an effective Registration Statemedér the Securities Act of 1933, as amendedsteeithe shares in compliance with the
provisions of that or any comparable act.

The Company may cause the following or a similgetel to be set forth on each certificate represgrahares of Restricted Stock
granted hereby unless counsel for the Companytiseobpinion as to any such certificate that segeihd is unnecessary:

THE TRANSFERABILITY OF THIS CERTIFICATE AND THE SHRES REPRESENTED BY THIS CERTIFICATE ARE
SUBJECT TO THE TERMS AND CONDITIONS OF THE NETLISINC. 2006 EQUITY INCENTIVE PLAN AND AN AWARD
AGREEMENT ENTERED INTO BY THE REGISTERED OWNER ANRETLIST, INC. COPIES OF SUCH PLAN AND AGREEMENT
ARE ON FILE IN THE OFFICES OF NETLIST, INC.

13. Section 83(b) Electionlf the Participant makes the election contemplée&ection 83(b) of the Code (a “Section 83
(b) Election”) (or any similar provision of federatate or local law) with respect to the Restdc®ock granted hereunder, the Participant shall
provide the Company with a copy of such electiothini 30 days after the Grant Date (or such eadi&e required by law) and otherwise
comply with the provisions of this Section 13. Thrticipant hereby agrees, as a condition precedety issuance of Restricted Stock under
this Agreement, that on or prior to the date afjlof any Section 83(b) Election with respect to




such Restricted Stock, Participant shall satisfy@ompany’s Withholding Tax obligations with respicsuch Section 83(b) Election by
tendering payment to the Company, in readily atégldunds, of an amount equal to such Withholdiag ®bligation (or enter into such other
arrangement as shall be acceptable to the Compasatisfy such Withholding Tax obligation).

14. No Tax Advice Participant hereby acknowledges that the Compasybtaprovided any specific tax advice to Partintga
connection with his or her participation in therRIRarticipant understands and acknowledges teaBdation 83(b) Election is valid only if
made within 30 days after the Grant Date. Partidipéll consult with his or her own tax advisorstivrespect to any tax consequences relating
to a grant of Restricted Stock, participation ia Blan, and the decision of whether or not to nzaection 83(b) Election.

15. Miscellaneous.

(&) This Agreement shall not confer upon theiBigent any right to continuation of employment by service to, the
Company, nor shall this Agreement interfere in aray with the Company’s right to terminate the R#ptint’'s employment or service at any
time.

(b) Except as expressly set forth herein, théiéhaant shall have no rights as a stockholdehef€ompany with respect to
the shares of Restricted Stock subject to this é&mgent until such time as such shares of Restrigteck vest in accordance with Section 2
hereof.

(c) This Agreement shall be subject to all apgidie laws, rules, and regulations, and to suchouais by any governmental
agencies or national securities exchanges as meggo@ed.

(d) To the extent not preempted by federal ldg Agreement shall be governed by, and construed¢ordance with the
laws of the State of Delaware.

(e) The provisions of this Agreement are severabld if any one or more provisions are determiodxk illegal or otherwis
unenforceable, in whole or in part, the remainingvfsions shall nevertheless be binding and enfdyige

(H By accepting this grant of shares of Ret#dcStock, the Participant and each person claimivtgr or through the
Participant shall be conclusively deemed to hadécated their acceptance and ratification of, amusent to, any action taken under the Pl
the Company, the Board or the Committee.

(9) The Participant, every person claiming unatethrough the Participant, and the Company hevediyes to the fullest
extent permitted by applicable law any right taial by jury with respect to any litigation diregtbr indirectly arising out of, under, or in
connection with the Plan, this Agreement or thetiGeate.

(h) The order of precedence as between the PldrisoAgreement, and any written employment oviseragreement
between Participant and the Company shall be &safsl If there is any inconsistency between (&)tdrms of this Agreement (on the one
hand) and the terms of the Plan (on the other hamdp) any such written employment or service




agreement (on the one hand) and the terms of #dre(Bh the other hand), the Plan’s terms shall ¢etely supersede and replace the
conflicting terms of this Agreement or the writtemployment or service agreement (as the case n)aylfitbere is any inconsistency between
the terms of this Agreement (on the one hand) heddrms of Participant’s written employment awiee agreement, if any (on the other
hand), the terms of this Agreement (as the casebmpghall completely supersede and replace thiéictorg terms of the written employment
or service agreement unless such written employwresgrvice agreement was approved by the Committeghich event such written
employment or service agreement shall completghgsede and replace the conflicting terms of tljgeAment (as the case may be).

16. ExculpationThe shares of Restricted Stock granted hereundkalhdocuments, agreements, understandings and
arrangements relating hereto have been issuedtwif lné the Company by officers acting on its bélaald not by any person individually.
None of the officers, directors or stockholdershaf Company nor the directors, officers or stoclb of any Affiliate of the Company sh
have any personal liability hereunder or thereundee Participant shall look solely to the asséth® Company for satisfaction of any liabil
of the Company in respect of the shares of ResttiBtock granted hereunder and all documents, mgres, understanding and arrangements
relating hereto and will not seek recourse or comsaeny action against any of the directors, offiag stockholders of the Company or an
the directors, officers or stockholders of any kdte, or any of their personal assets, for théguerance or payment of any obligation
hereunder or thereunder. The foregoing shall gigdyao any future documents, agreements, undetstgs, arrangements and transactions
between the parties hereto with respect to theeshafrRestricted Stock granted hereunder.

17. CaptionsThe captions in this Agreement are for conveniefaeference only, and are not intended to nartimit or
affect the substance or interpretation of the miowvis contained herein.

[Signature Page Follows]




IN WITNESS WHEREOF, the Company has caused thiségpent to be executed by its duly authorized reptative. By your
signature below, you accept and agree to abidadyerms of this Agreement and you further agrdeetbound by and to comply with all ter
and conditions of the Plan. By your signature elpou acknowledge that you have received a coghi@Plan, and understand that you may
receive a copy of the Plan as amended and in effenty time by requesting a copy from the Compa®gcretary. Please acknowledge that
you received this agreement by signing a copy atdming it to the Compar's Chief Financial Officer by April 12, 2010.

NETLIST, INC.

By:

Name: Michael S. Oswa
Title: Assistant Secretal

PARTICIPANT

Printed Name




CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Exhibit 10.3

EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY

Design and Production Agreement

Netlist Inc.

DENTIAL TREATMENT HAS BEEN REQUESTED WITH

TOSHIBA

This Design and Production Agreement (“DPA”") effeetuly 31, 2008 (the “Effective Date”) is betweEBmshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi@é, 92612 (“TAEC”)and Netlist Inc wit
a place of business at 51 Discovery, Suite 150dnCA 92618 (“Customer”) and sets out the ternt @onditions under which TAEC will

design the product identified herein for Customer.

1. Project Name
Register ASIC

2. Summary

This DPA is for the development of Register ASI€ @ustomer. The quote is based on TAEC's initialgize estimation.

3. Design Specification
[***]
4. Schedule

MAJOR PROJECT MILESTONES

Event

Target Date/Completed

Development PO released & Design Initiat
Completion of Feasibility Stud

Design Decisior

Package selection finalizt

Early netlist for“pipecleanin”

Final netlist (functionally correc
Tapeout— Second Signoff GDSII transfe
Delivery of Prototype:

System compliance pha— start

System compliance pha— complete

1st Risk Production shipme

Production turnaround time: 16 working weeks

[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]




Schedule will be finalized in the SOW upon DesigecBion. See Section 13.5.

5. Technology
[***]
6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
[***]
8. Price
First 1M pieces: US{***] * [***]
Next 2M pieces: US{***]
Next 2M pieces: US{***]
After first 5M pieces: US{***]

*Prices for 01Mpcs represent an addition of US$] per unit in amortized Total NRE cost. See Section

Changes in die size will affect the price quoted.

Prices do not include and are subject to any agiplécsales tax.

9. Non-Recurring Engineering Charges (“NRE”")

9.1 Total NRE Charges (not including re-spin chargesea®ut in Section 9.2): UF$*]

9.2 Additional NRE Charges in the event of Re-spin

Metal Layer R-spin Charges
All -Layer Respin Charges (base and metal laye

US$[]
Uss$ [***]




9.3

9.4

10.

In the event a re-spin involving only metal laysrsequired, TAEC will provide a firm quote for atldnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evidre implementation of design
changes affects all metal layers, including congact vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges
amount stated above.

In the event an all-layer re-spin is required, Miel ayer Re-spin Charges will apply as stated ahov

The charges set forth in this Section 9.2 are basdtie assumptions that (1) no Material Changaddvoe needed and (2) no chan
whatsoever to the package design would be requivkdther Material Changes or not. If either of thassumptions is incorrect, costs
may vary.

Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bisgiefined in the attached SLI Terms and ConditididC will be responsible for
the additional NRE re-spin charges required toirepach Defect/Bug, subject to Section 9.4,

Customer Design Changes During Re-spin for Inteidd@efects/Bugs

If Customer requests design changes during a retsmiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will be
shared by Customer.

For a metal re-spin, this cost will be calculatedive basis of the number of layers required fost@umer changes and whether those
layers are implicated by the Internal IP repairshé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% ofdldditional re-spin NRE charges.
If the Customer-requested changes require additinaak layer changes, the NRE cost associatedthétladditional layers will be
solely the financial responsibility of Customer.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestiiadal design changes at that time,
Customer will not he charged more than 50% of the.Ayer Re-spin Charges.

NRE Payment Schedule

Design Decision USS$[***]
Tape-out: USS$[***]
Delivery of Prototypes USS$[***]

Amortized NRE:* US$[***]




* TAEC agrees to charge and Customer agrees t&J&$[***] in NRE amortized over the fir§t**] production units, at the
additional price of US$**] per piece (see Section 8). In the even t thatdbusr has not paid the total owed sum of 'S4
through the amortized sales process within 15 nmathhe date of Delivery of Prototypes, then Costbagrees to pay the entire
balance owing upon invoice by TAEC. For the avoiaof doubt, Amortized NRE is considered part &B\for all purposes
including Sections 9 and 10 of the attached SLhBeand Conditions.

« [**] Prototypes are included in NRE.

» A prototype lot charge of B**] is included in the Delivery of Prototypes paymétrbtotype lot charge is subject to any
applicable sales tax.

*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecootred by the Total
NRE Charges and may incur additional fees.

11. NRE Services included
Engineering activities
[***]
Manufacturing activities
[***]
12. Extra Engineering Samples

1-100 pieces [***] unit price of US[***]
101-500 pieces [***] unit price of USJ[***]
501- 1000 pieces [***] unit price of USJ[***]

All extra engineering samples are sold as Protatymel are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.




13.

13.1

13.2

13.3

13.4

135

14.

14.1

14.2

14.3

Project Specific Conditions

[*4]

[*4]

[*]

[*4]

[*]

General Conditions

Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiantg directly to Customer.

Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkvigood faith to finalize and
sign the SOW within thirty (30) days of design iiton.

Schedule is provisional. Final schedule is stilb&oagreed.




14.4 TAEC reserves the right to make extra charges (if¥tp of the total NRE if Customer submits*] Engineering Change Orders
(ECOs) or changes to the layout constraints filaf®r the acceptance of final netlist, unlesse¢leSOs/changes are attributed to
problems of TAEC implementing the design.

14.5 TAEC may, in its sole discretion, share a copyhig DPA, and any applicable SOW with Toshiba Coaion Semiconductor
Company and other Toshiba affiliates, on a neekitow basis in order to implement or further Customproject.

14.6 TAEC may, upon written notice to Customer, sharst@uer’s information as it pertains to their degignlibrary and user
documentation with a supplier of EDA Tools for g@e purpose of resolving any debugging issuesntiagtarise during the term of
this Agreement.

14.7 This DPA shall be governed by the attached TermdsGonditions, which are incorporated herein byneriee.

14.9 In the event of any conflict between the provisisasforth in this DPA and the Terms and Condititmghich it is attached, the
contents of the DPA shall control.

14.10 This Agreement (as defined in the Terms and Camh)i is the entire agreement between the partés@persedes any prior
communications, representations, or agreementsthg tsubject matter hereof, whether written ot.ora

14.11  Any changes to the DPA and/or the Terms and Carditafter the execution of the DPA must be mutuadiseed upon in the form
a written amendment signed by both parties.

Toshiba America Electronic Components, Inc NetList Inc.

/s/ Takeshi lwamot /sl James P. Perro

Signature Signature

James P. Perrott, SVP Sales & Marke:

Takeshi lwamoto VP, Customer SoC & Foundry Busindsis, System Printed Name and Title

LSI

Printed Name and Titl 8/15/08
Date

8/22/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms anditoans under which TAEC will de these terms atached.

1.

DEFINITIONS

11 “Agreement” shall refer to the agreement comprighmgyDPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdim¢adefined herein).

1.2 “CEM “ means a contract manufacturer engaged byddusr to purchase Product(s) from TAEC, which aentassembled
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagéthe DPA.

14 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lewel system level
specifications as provided at the time of developm®uch failure or nonconformance includes, butoslimited to, the
inability of the logic or interface portion of e@hlnternal and External IP to meet mutually agreeon chip level and system
level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wistiother’s
design.

1.6 “Development PO “is the purchase order createthbyCustomer to signify they have accepted the iipations and have
agreed to proceed with the development of Custanusign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwithtstanding.

1.9 “External IP” shall mean intellectual property ated from a third party IP provider by TAEC or Caoster for use in
Customer’s design, which is so identified in thev8@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedién provided by TAEC for use in Customer’s desighich is so
identified in the SOW and/or in the DPA.

111 “Mask Work” means a series of related images, hawéxed or encoded; having or representing thegtiermined, three

dimensional pattern of metallic, insulating or sesmductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationhaf images to one another is that each image repiseagattern of the surfa
of one form of the resulting semiconductor chipdorct.




112

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

121

1.22

“Material Changes” means any changes in Custommrigied specification or netlist that (1) lead toiaerease in block size
or die size of 1% or more; (2) increase the nomireaformance of the block or chip or both by 1 %rare; (3) alter the
testing requirements after the Second Signoffj(4he case of I/O limited designs, lead to anyéase in pin out; or (5) in
the case of non-I/O limited designs, lead to anease in pin out of 1 % or more.

“NRE “ means the non-recurring engineering feeggdi for specific phases of work as set forth e EHPA.

“Product” means the resulting product based on the designifigokin the DPA and shall be defined by mutuafreed upo
specifications embodied in the documents contamigun the Customer Part Number File and TAEC pshid Quality and
Reliability Standards

“Prototype” means pre-production engineering saspfeéProducts, which have been manufactured béfiereompletion of
the Prototype Approval Signoff by both parties.tBtgpes are provided for evaluation purposes dhigtotypes may also be
called “Engineering Samples” or “KS,” “ES, “ or “HSor invoicing or other purposes, but other typéseference to a
Prototype shall not change the status as the pp#ot

“Prototype Approval Signoff” shall mean the forngsed by the Customer when the Prototype meetethéred
Specification and the design is suitable for transf to production.

“Risk Production” means TAEG’commencing production of goods before the conqpieif the Prototype Approval Signc
by both parties.

“Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.

“SOW “ means the Statement of Work attached tdXRé&, or which is executed separately by the paitiest attached
thereto. The parties expressly agree that the S@Wha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC rRarmgManager shall be the record of the parties’ifieadions to the
SOw.

“Specifications” means the specifications agreedheyparties for the Product and Prototype, asiegdgle and incorporated
into the SOW.

“System Level Verification “ shall mean the perfante of the External IP on the silicon in varyings@mer application
systems as stated on the third party IP providecifipation.

“TAEC “ means Toshiba America Electronic Componeghis.




1.23 “Tape-out” means TAEC has released final databaSapan to begin the prototype fabrication (maskingeand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.
DEVELOPMENT WORK
2.1 Details of the development are set forth in the S@é&kign requirements may be changed by mutualemragreement of tl

Parties; however, Customer understands and adraesuch changes may result in additional charges.

2.2 The development shall be completed when CustontéiasoT AEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protofygproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasaduie to TAEC's
error, TAEC will make all commercially-reasonabféoés to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sjpations, TAEC agrees to complete the modificatsnsoon as is
reasonably practicable after TAEC has agreed tonthdification. For the avoidance of doubt, the iearexpressly agree that
TAEC shall have no obligation to commence a modifan unless and until the parties have agreeddjustments in
schedule, costs, or other applicable provisions.

2.5 If TAEC assembles and manufactures any goods d@b@es's request before Customer has issued itsenrépproval via
Prototype Approval Signoff, Customer understandsagrees that they will be done on a Risk Prodonatimler basis, with
Customer responsible for all assembly and prodoatasts.

2.6 Products will be tested to the developed test progresulting from the simulation database. Chatmg#se test program aft
sample or production initiation may result in protdon lead-time delays.

2.7 Each delivery of Products shall be initiated by ©Gaser’s written or electronic notification that arehase Order (“Purchase
Order”) will be forthcoming. Customer shall sendiid@ten Purchase Order to TAEC within five (5) worl days of the
verbal notice. Each Purchase Order shall identié/Rroducts ordered; indicate the requested quanti a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssuPurchase Order for the NRE charge. The Pur¢bater shall refe
to the applicable DPA, and shall include the wofdsis Purchase Order represents acceptance ¢éthes and conditions in
the Design And Production Agreement between theeisand Toshiba America Electronic Components; Inc.




2.9 TAEC shall supply Products to Customer based odumiion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

4.1 [***]

4.2 [*¥**]

4.3 [*¥**]

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridignanufacturing services as well as on the extetiteomodification, which may

be done as either a metallization or a diffusioange. Metallization changes may be implemented:ggmerating the metal and via

masks only. Diffusion modifications, on the othanH, require the regeneration of all masks. Thergxif the engineering and

manufacturing services required for re-design dhekonsidered in determining total charges fa-apin of the design which shall be

specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stdzhin accordance with Article 2.7 within ten (14@rking days of
TAEC's receipt thereof. Purchase Orders shall telypinding as of the date of TAEC’s acknowledgnaemtt acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reguaedelivery dates no more than six (6) months fteenPurchase Order

date. Any requests for a shipment beyond that sirtmperiod shall be reviewed and acknowledged afigr the requested
delivery date moves within the six (6) month period




PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleadfforts to provide Prototypes within the totalrtaround time defined
in the appropriate DPA and expressed as workinksvem Tape-out.

7.2 Production: TAEC will use all commercially reasoleabfforts to provide production lead-time as deirn the appropriate
DPA or other document issued by TAEC, from the @dtEAEC’s acknowledgment and acceptance of a RagelOrder.

SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfsl or damage shall pass from TAEC to Customer dpbwery of the
Products to the common carrier for shipment to @ustr; title to all Products released hereunder glaals to Customer upon

full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC sétap Products according to TAEC's standard metRoeight and
insurance will be prepaid by TAEC and invoiced tes@mer.

8.3 TAEC shall not be liable for any damages or peesitor delay in delivery, or for failure to givetit@ of delay when such
delay is due to an act of Customer or any causerukthe reasonable control of TAEC, including, bot limited to, the
causes specified in Article 28. FORCE MAJEURE ofahbsrein. For any delay excusable under Articleta8delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS
9.1 Customer shall pay to TAEC all amounts due hereuwitdin thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or o#rtity (each, a “Designated Payor”) pay the NRErges on Customer’s
behalf subject to the following conditions:

a. Customer will so inform TAEC and will give TAEC imactions on to whom and where the NRE invoicelgusd
be sent;
b. Upon TAEC's request, Customer will provide reasdeavidence to TAEC of such Designated Payor sesgeat

to pay the NRE charges;

C. Customer remains primarily liable for the paymeiithe NRE charges, and understands and agreeis shail be
fully responsible therefor if the Designated Pafials to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and




d. The payment of the NRE charges by a DesignatedrPngdl not affect any of the rights and obligasmf the
parties hereunder, and such Designated Payorrsftdile deemed a third party beneficiary of thisefegnent, nor
shall the Designated Payor have any rights in &rtmlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subfeatter of this
Agreement, and Customer shall indemnify and hotdnfess TAEC from any damages or claims TAEC majfesuf
as a result of Customer’s engagement of a DesidriRdgor.

9.3 TAEC may withhold or suspend shipment or othergrenfince hereunder, in whole or in part, if Custooréts Designated
Payor, as applicable, fails to make any paymeataordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.

9.4 TAEC reserves the right to monitor Customer’s @ Bresignated Payor’'s creditworthiness periodiadiising the course of
the work. If, in TAEC’s reasonable opinion, Custeta@r the Designated Payor’s, creditworthinesdides, TAEC shall so
notify Customer or the Designated Payor, and amdition to the performance of any obligation unthés Agreement,
TAEC reserves the right in its sole discretiongquire Customer or the Designated Payor to proséderity for payment of
any amounts due under this Agreement, includingnbtilimited to, opening an irrevocable lettercodédit to support
Customer’s payment obligations hereunder, or stichraneans as TAEC may determine appropriate.

CANCELLATION/DELAY OF DEVELOPMENT:

10.1 In the event that Customer unilaterally delays sigtemilestone for longer than four (4) weeks bel/tive schedule specifit
in the SOW, TAEC reserves the right to charge Gustoup to a total gf**] of the Total NRE charge specified in the DPA.

10.2 If Customer wishes to discontinue the project aflREC has accepted the Development PO from CustaimeiCustomer or
the Designated Payor shall be responsible to pagTfor the NRE charges as set forth below (“Caatielh Fee”), unless
otherwise agreed in writing between TAEC and thet@uer:

Time Cancellation Fee

[***] [***] % Of NRE
[***] [***] % Of NRE
[***] [***] % of NRE

[***] [***] % Of NRE




11.

12.

10.3

10.4

In the event that Customer unilaterally delays sigtemilestone for longer thd#**] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the desigoetbetd and assess the Cancellation Fee specifi8ddtion 10.2. In such
case, the Agreement will terminate upon paymetthefCancellation Fee.

For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stéedtiforth in the
DPA (“Paid NRE")shall offset the Cancellation Fee assessed in@®ex1i0.2 and 10.3 above. To the extent that the: RRE
exceeds the Cancellation Fee as assessed, TAHGishaharge an additional Cancellation Fee; howevaid NRE will not
be refunded upon cancellation of the design.

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS

111

11.2

Requests for cancellation must be made in writamgl the following terms shall apply unless otheevdgreed in writing
between TAEC and the Customer. Cancellation fe#dbwiassessed based on the length of time frorddbea written notice
is received by TAEC to the first scheduled shiprdate.

Days from scheduled shipment Cancellation Fees

0- 30 days [¥+4]
31- 60 days [***]
61- 90 days [++]
91-120 days i

Re-schedule requests must be made in writing $6Qy days before the original delivery date. Angearmay be re-
scheduled only once. Requests to delay shipmentswteexceed ninety (90) days from the original odtted delivery date.
The re-scheduled order may not be canceled ordurttodified, and Customer will be liable for fubiyment of the selling
price.

Days before Shipment Terms
Within next 60 day: [**]
Within 6C-120 days [**]
Over 120 day ]

INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

121

Customer retains all right, title and interest i @o all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (igaBigns and design features of the Products,igradl patterns, drawings, a
other data concerning the Products’ design feaindgding, but not limited to, the Products’ dadab, and (iii) all Mask
Work produced by TAEC for the manufacturing of Rrots.




13.

12.2

12.3

12.4

125

Notwithstanding the above provision, TAEC retailigight, title and interest in and to its processad all patent, trade
secret, and other intellectual property rightseigrand any associated technology and know-howtHeopurposes of this
Agreement, “processes” shall mean TAE@lanufacturing processes, including, but not éadhiio the process control moni
contained in the Mask Work. TAEC reserves the righgerform similar work for its other customers.

Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Ricid contain both
parties’Confidential Information (as hereinafter defineah)d that such Mask Works shall not be used in aagrmar except ¢
necessary for the performance of this Agreement.

The party who desires to assert its Mask Work sglgainst any third party for infringement (the $8ging Party”) shall
give prior written notice to the other party tooal such other party to decide whether or not téigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistandd@oAsserting Party in
connection with such dispute, at the AssertingyPagxpense.

If an invention is made solely by the employeesitifer party in connection with the developmenthef Prototype or
Products, all right, title, and interest in andsth items shall belong solely to the party whaspleyees made such
invention. If an invention is jointly made by theployees of both Customer and TAEC, Customer anBT Ahall jointly
own all right, title, and interest thereto. Eachtpahall be entitled to use and exploit such jgiotvned invention and
intellectual property rights without notice or aoating to the other party.

MASK WORKS REGISTRATION

131

13.2

If Customer desires to register the Mask Work far Products under the Semiconductor Chip Protegtatrof 1984 (the
“Act”), Customer shall make registration by itsdifjwever, Customer shall include TAEC’s name irhs@gistration.
Customer shall have sole responsibility for obtagniegistrations for the Mask Work. Upon Custorse€quest, TAEC agre
to supply Customer or its designee with any redslendentifying material required for deposit undlee Act in order to
register a Mask Work in the names of Customer ahBHQ. All expenses and charges for registration @wkkep on Mask
Work shall be borne by Customer.

Customer shall use its best efforts to comply &ittsemiconductor protection laws and applicabtgitations in connection
with such application. If possible, Customer skeajpressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnstod aipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property téghcluding Mask Work related thereto remain toke sind exclusive
property of TAEC.




14.

15.

16.

13.3 Customer shall furnish TAEC with a copy of the éggtion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggeshigas and edits.

MASK WORK NOTICE

Upon written request by Customer, and subject tkg@aging constraints, TAEC will place a Mask Workioe on the outside package
of the Product which shall consist of the letteirv circle and the names of Customer and TAEC.

BUSINESS RELATIONSHIPS

15.1 Except as may be specifically provided in this Agmnent, no right or license either expressed origdps granted to either
party under any patent, patent application or ghgrointellectual property right as a result oktbiesign Agreement. The
rights and obligations of the parties to these TBeamd Conditions are limited to those expresslyasét herein.

15.2 This Design Agreement is not intended to constitutereate a joint venture, partnership or formadibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agentrfgartner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitkeziparty the right to use the otteriame, trademark or logo except wt
specifically authorized in writing by such otherrfya

15.4 Customer understands and agrees that a CEM’s mesland other information relating to its busimetationship with
TAEC are confidential information that TAEC may mligclose without the CEM’s express permission {©EM
Information”). Consequently, if Customer requestET to provide such CEM Information, TAEC shall sim only if:
a. Customer provides to TAEC proof of the CEM’s persios; or

b. Customer defends, indemnifies, and holds TAEC hesmfrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING
16.1 TAEC may subcontract all or part of the developndrithe Products to Toshiba Corporation or one oraf TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these

terms and conditions.

16.2 Customer may subcontract all or part of its oblwya hereunder with respect to the Products toobiits affiliates or
subcontractors (each, a “Permitted Party”),




17.

18.

provided that (a) each such Permitted Party agreesiting to comply with provisions of these terrsd conditions, (b) the
Permitted Party is not a semiconductor competddfAEC, and (c) Customer has given TAEC permissioshare
information with such Permitted Party as may beliregl for Permitted Party to carry out its duties.

CONFIDENTIAL INFORMATION

17.1

17.2

17.3

“Confidential Information” as used in this Agreenb&ill mean any and all technical and ntathnical information includin
patent, copyright, trade secret, and proprietafigrination, techniques, models, inventions, know-hpmcesses, apparatus,
equipment, algorithms, software programs, and féamtelated to the current, future and proposedyuts and services of
each of the parties and/or its customers and/adaen including, without limitation, information ooerning product or
process research and development, design detdilspatifications, engineering, financial data, nfacturing, customer list
business forecasts, sales and merchandising, arke:ting plans.

The parties agree that Confidential Informationtattged by them under this Agreement shall be peddry the provisions
of the Nondisclosure Agreement (“NDA”) signed betmehem, and made effective as of , mutatis mutandis.

Notwithstanding the expiration or termination othDA, the provisions of this Article 17 shall reimén effect for a period
of ten (10) years from the date of this Agreement.

WARRANTY

18.1

18.2

18.3

Customer acknowledges and agrees that the sudcéssaevelopment of the custom product contemglatethis
Agreement cannot be assured. TAEC gives no repag@mor warranty that it will be successful invéping a design for
such custom product or that the development wilgpess according to the milestones set forth irStlatement of Work.
TAEC will under no circumstances be liable for atlamages arising from its failure to develop a defig such custom
product or for failing to meet the milestones setH in the SOW. Any expenditures or commitmentogtomer in
anticipation of TAEC's success in developing suaktom product or meeting the milestones set forthhé SOW will be at
Customer’s sole risk and expense.

PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

PRODUCT WARRANTY

a. TAEC warrants that:




18.4

18.5

i] for a period of one (1) year from the date of teéwetry of each Product, the Product shall: (a)feon to
the Specifications; (b) be free from defects inemat or workmanship under normal use and senéod,;

ii] at the time of delivery, the Products will be fege clear of all liens, encumbrances, and othémsla
except for TAEC's reservation of a security intéiaghe Products prior to receipt of payment il fu
therefor.

b. TAEC's responsibility and the sole and exclusivemeely of Customer under this warranty is, at TAEGp$on, to
repair, replace, or credit Customer’s account for defective Products which are returned by Custainéng the
applicable warranty period set forth above in subefe 18.3a.i], provided that: (a) Customer prolypiotifies
TAEC in writing with a detailed description of aalleged deficiencies upon discovery by Custometrshah
Products fail to conform to the specifications; §brh Products are returned to TAEC, F.C.A. TAg@t; and
(c) TAEC’s examination of such Products establigheBAEC’s satisfaction that such alleged deficieaactually
existed and were not caused by Customer’s miseggect, alteration, improper installation, repairjmproper
testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH |
THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNAL IR AND (ii) NON-CONFORMANCE CAUSED BY

(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MDIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BY¥YSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO USIUAL PHYSICAL OR ELECTRICAL STRESS;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R'HER PRODUCTS PROVIDED BY THIRD
PARTIES.

EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEBISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW OR
COURSE OF DEALING, RELATING TO TAEC's




19.

20.

PERFORMANCE HEREUNDER, INCLUDING BUT NOT LIMITED TOMPLIED WARRANTIES OF
MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PUROSE. THIS WARRANTY IS FOR THE SOLE
BENEFIT OF CUSTOMER AND NOT FOR ANY THIRD PARTY.

PROTOTYPES/RISK PRODUCTION

19.1

19.2

Customer acknowledges that any Prototype will lmigied for evaluation purposes only and not for ather purposes and
shall not be offered to any of its customers, diyear indirectly, for purposes other than evaloatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harndésom and against all damages, obligations, caoisastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototppeny of its customers.

Customer acknowledges that Risk Production gocglpiaavided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatemless from and against all damages, obligaticasses of action, sui
or injuries of any kind arising from or in relatibm Customer’s supply of the Risk Production gotmdany of its customers.

PRODUCT APPLICATION

20.1

20.2

This design is intended for general commercial igpfibns such as but not limited to telecommunaadj information
technology equipment, computer equipment, officéi@gent, test and measurement instrumentationgredtic appliances.
The design is not intended for use in, nor istiémaled to be incorporated into the Product forimsaor will TAEC
knowingly sell such items for use in equipment viahiequires extraordinarily high quality or reliatyi] and/or in equipment
which may involve life threatening, life suppoifelsustaining, or life critical applications, incling, but not limited to such
uses as atomic energy controls, airplane or spgcesirumentation, traffic signals, biomedicalmedical instrumentation,
combustion control, offensive weapon systems, fatgalevices.

TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.




21. INSPECTION

Customer shall inspect Products at its own expenaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection wiiththirty (30) days after TAEC's delivery of thed@lucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsictd] be deemed finally and irrevocably accepte@AEC receives notice of rejection within
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products atitfeustomer’s account, if TAEC has breached
its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER

22.1 All Products which Customer returns to TAEC mustibeompanied by a Return Material Authorization (®Miumber.
Unless further verification is required by TAEC, E& shall provide Customer with an RMA number witthinee (3) workin
days of Customer’s request for return of the nofmwning Product to TAEC.

22.2 If it is determined that the failure is electricalechanical, or of any other nature requiring fertherification by TAEC,
Customer shall return to TAEC an agreed upon nurabédata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer nagjts option, suspend the processing of invoibesugh Customer’s
accounting system for such nonconforming Prodwetiding resolution of the investigation. TAEC slzadblyze the samples
and report its findings to Customer within thirB0j days after receipt of the samples and shalsadvustomer of a schedule
to complete the failure analysis and take correctigtion.

22.3 An RMA shall be issued within three (3) working ddgllowing verification of the failure, if, aftdesting, the sample has
been found to be nonconforming. Upon mutual agregnT@AEC shall replace, repair, or credit the passprice of any
Product which has been found to be nonconforminidpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall immedtijatemplete payment.

22.4 Transportation charges for Products returned frarst@mer to TAEC or from TAEC to Customer under thiticle shall be
at TAEC's expense, provided that Customer shathbeirse TAEC for any transportation charges pai@AgC for returned
Products which are subsequently found to be corfagm

23. MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofsta@roducts included
in this Agreement. Such notice shall be no less theelve (12) months in advance of the last ordge dCustomer shall have
a twelve (12) month order placement period and rakst receipt of the Products within eighteen h®nths of notification
of the discontinuance.




24,

25.

23.2 After receipt of such notice of discontinuance, ©uger may determine its Life Time Buy (LTB) quantitnder the
following conditions: (a) the quantity shall be ilmytual agreement and (b) the price shall be negatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS OF
THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISED B THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'sIABILITY TO CUSTOMER FOR ANY ACTION OR CLAIM
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENEXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS THRRE THE SUBJECT OF SUCH CLAIM.

INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1 Subiject to the provisions set forth hereinafter mndrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmtems and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual oriniad infringement of United States, Canada, Mexiepan and European
Community patents, mask work rights, or copyrighiih respect to TAEC’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:
a. Customer shall promptly notify TAEC in writing ofg claim of infringement; and

b. TAEC shall have sole control of both the defensargf action on such claim and all negotiationst®settlement ¢
compromise; and

C. Customer shall provide all reasonably necessatyoaity, information, and assistance to TAEC anctdansel for
the defense of such claim.

25.2 Notwithstanding the foregoing, TAEC shall have mability or obligation to Customer with respectany intellectual
property results infringement or claims thereofdzhen:

a. TAEC’s compliance with designs, plans, specificasioor other information provided by Customer;




b. Use of the Prototypes or Products in combinatiath wevices or products not purchased hereunderanther
Products would not in themselves be infringing;

C. Use of the Prototypes or Products in an applicatioenvironment for which such Products were ngigleed or
contemplated,;

d. Modifications or additions to Prototypes or Produey Customer;

e. Any claims of infringement of a patent in which @rser, or any affiliate or customer of Customess ha interest
or a license; or

f. Should the owner of such intellectual property tghish to grant a license to Customer with respeeatclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyomith
Customer, notwithstanding TAEC’s good faith effadsesolve the claim.

25.3 If any Product is held to constitute an infringemeinits use is enjoined, TAEC, at its option ahitsaown expense, may:
a. Procure for Customer the right to continue usinchdaroduct royalty-free; or

b. Replace such Product to Customer’s reasonabldagattm with non-infringing product of equivalentajity and
performance; or

C. If (&) and/or (b) above are impracticable, acchptreturn of such Product for credit, allowing &oreasonable
deduction for depreciation.

26. NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciregigd and other information furnished by Custoro€FAEC, with respect to the
design portion of the Prototypes or Products da¢snfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold harmless
TAEC against any claims, damages, and expenseidiimg attorney fees), arising out of or in connaetivith Customer’s breach of
the foregoing representation and warranty.

27. TERMINATION

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect Boperiod of three
(3) years from the Effective Date, unless termidatersuant to this Article 27.

27.2 Either party may terminate any development or PaselOrder, effective upon written notice to theeotiarty should any of
the following events occur:




28.

29.

30.

a. The other party files a voluntary petition in bamgicy;

b. The other party is adjudicated bankrupt;

C. The other party makes an assignment for the bewfefit creditors;

d. A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or
e. A party is unable to pay its debts as they becouee d

27.3 Either party shall have the right to terminate deyelopment or Purchase Order for breach of a imhterm or condition of
this Agreement, if such breach continues for agakof thirty (30) days after written notice theréofthe other.

27.4 If Customer defaults in the payment of any sum uuger this Agreement and does not cure such defathiin thirty (30)
days of written notice thereof from TAEC, then TAERall, without further notice, have the immediaggnt to repossess and
remove the Product. Custom&ibligation to pay all charges which shall haveraed and compensation, if any, which co
the actual costs incurred by TAEC as a result ohgarmination, shall survive any termination aétAgreement.

FORCE MAJEURE

Neither party shall be responsible or liable in ammy for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehen such failure or delay is directly or inditgatue to an act of God, war, threat
of war, warlike conditions, hostilities, sanctions, mobilizatj blockade, embargo, detention, revolution, tating, striking, lockout
accident, fire, explosion, flood, inability to obtduel, power, raw materials, labor, containetransportation facilities, breakage of
machinery or apparatus, government order or reigator any other cause beyond its reasonableatont

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or questito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preigem or taxation of imports. Unless otherwise riegd by law, all prices will be
guoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but ingkisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieghdhat may be controlled under the U.S. Exporniaistration Regulations and
that may be subject to the approval of the UnitedeS Department of Commerce prior to export. Axyoet or re-export by either




31.

party, directly or indirectly in contravention dfe U.S. Export Administration Regulations, is plotad.

GENERAL

31.1

31.2

31.3

31.4

31.5

31.6

31.7

31.8

Neither party shall assign its rights and obligasiender this Agreement without the prior writtemsent of the other party,
except that TAEC may assign the performance ofadiitg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

These Terms and Conditions shall be interpretedjandrned by the laws of the State of Californithaiit regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to dubrthe exclusive
jurisdiction of the state and federal courts of 8tate of California. The parties expressly agheg¢ the UN Convention for tl
International Sale of Goods shall not apply hereto.

All modifications to this Agreement must be in wr@ and signed by both parties. Failure or delagitifer party to exercise
any right or remedy hereunder shall not constitieaiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenBeand Conditions between the parties with resjoettte matters set
forth herein, and supersedes all other prior oteroporaneous agreements, negotiations, represargatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s phase order, or any
purchase order acknowledgment issued by TAEC sloalapply.

If any provision of this Agreement is held unenfmable or inoperative by any court of competensgidtion, either in whol
or in part, the remaining provisions shall be gifelhforce and effect to the extent not inconsisteith the original terms of
this Agreement.

Any notice given hereunder shall be sent in writimghe other party’s business address set fortth@mcover page hereof, or
to such other party and address as such parttshad designated most recently in writing. Noticiesaded to TAEC shall be
sent “Attention: Legal Department.”

This Agreement may be executed in several identicahterparts, each of which when executed by #négs hereto and
delivered shall be an original, but all of whiclyéther shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a8d 31 shall survive the termination or expiratifrthis Agreement.




Exhibit 10.4
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Design and Production Agreement Amendmentgtffe May 22, 2009 (the “Effective Date”) is betvme€oshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi6é, 92612 (“TAEC”) and Netlist Inc.
with a place of business at 51 Discovery, Suite [b&0e, CA 92618 (“Customer”) and sets out therterand conditions under which TAEC
will design the product identified herein for Custer.
1. Project Name
Register ASIC

2. Summary

This Amendment #1 to the Register ASIC Design amdi&ction Agreement, dated July 31, 2008, (TAEC#PZAP613) is hereby amended to
remove the Major Project Milestones in sectionehe&tiule and replace with the following Major Projelilestones as follows:

4., Schedule

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior ]
Design Initiation [**]
Package Selection Finaliz: [*]
Early Netlist for Pipecleanin [**]
Final Netlist (functionally correct ]
Tape Ou— Second Sign off (GDSII transfe [***]
Delivery of prototype: ]
System compliance pha- start [**]
System compliance pha- complete [***]

1st Risk Production shipme [**]




Except as modified herein, all other terms and t@rs of the Design and Production Agreement steetiain in full force and effect per their
terms.

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamot /s/ James P. Perro
Signature Signature
Takeshi lwamoto VP, Customer SoC James P. Perrott, SVP Sales & Marke:
Foundry Business Un Printed Name and Titl
Printed Name and Titl
5-22-09
5-22-09 Date

Date




Exhibit 10.5
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the Register BElesign and Production Agreement, dated July BA82(TAEC#27N1242613)
(“Agreement”) is between Toshiba America Electro@mmponents, Inc., with a principal place of busgat 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC”) and Netlistdnwith a place of business at 51 Discovery, SLs@ Irvine, CA 92618 (“Customer”) and
sets out the terms and conditions under which TABCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
Register ASIC
2. New Schedule

The parties agree to delete the contents of Sedtmfrthe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz: [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeout— Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD

1st Risk Production shipme TBD




Production turnaround time: 16 working weeks.
Schedule is provisional.
3. New Package and Die Size Option

The parties agree to delete the contents of Se6tmfrthe Agreement, Package and Die Size Optiod raplace it with the following:

Package Ball Pitch Body Size Substrate Layers Die Size

[***] [***] [***] [***] [***]

4, New Price

The parties agree to delete the contents of Se8tumfrthe Agreement, Price, and replace it withfilwing:

First 1M pieces: USS$[***] * ]
Next 2M pieces: USS$[***]
Next 2M pieces USS$[***]
After first 5M pieces: USS$[**]

* Prices for first 1 Mpcs represent an additiordd$[***] per unit in amortized Total NRE cost. See Section 1

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEC vesehe right to adjust pricing
based on mutual agreement in the event that adegiedd figures, in TAEG reasonable opinion, are not achieved by the ctanas:
production despite reasonable commercial effortbdip parties. TAEC will provide Netlist with timetata such that Netlist can
reasonably assess yield.

Prices do not include and are subject to any aaiplécsales tax.

5. New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of theéwment. The parties agree to delete the contei8@sation 12 of the Agreement, Extra
Engineering Samples, and replace it with the foilhaw

All extra engineering samples and Risk Productiarigpshall be sold at U3%*] each (2X the unit price of UB**] ).




All extra engineering samples are sold as Protatygmel are subject to, without limitation, Articte8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Termd @onditions”). All Risk Production parts are sedijto, without limitation,
Articles 18.2 and 19.2 of the Terms and ConditidisEC reserves the right in its sole discretiomé&dermine whether to accept extra
engineering sample or Risk Production orders.

6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringneging charges of US$*] (“Additional NRE”) to TAEC for design support. The
Additional NRE will be due and payable as follows:

1. US$[***] upon Tapeout.
2. US$[***] upon Delivery of Prototypes together with test Isgswing successful completion of the mutually agrapon
tests.

For the avoidance of doubt, the Additional NRE prgainder this Amendment is in addition to and doatsreplace the NRE payable under
Agreement.

7. Cancellation
7.1 If Customer wishes to discontinue the project atercution of this Amendment, then in additiontte provisions set Forth in

Section 10 of the Terms and Conditions, the Custaall be responsible to pay TAEC for the NRE gkaras set forth below (“Additional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

[¥+4] [***] % of Additional NRE

[***] [***] % of Additional NRE

[***] [***] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stdedtiforth herein and in

the DPA (“Paid NRE") shall offset the Additional @zellation Fee assessed in Article 7.1 above. €ettient that the Paid NRE exceeds the
Additional Cancellation Fee and the Cancellation Eet forth in Section 10 of the Terms and Condiof the Agreement, TAEC shall not
charge further Additional Cancellation Fee; howe¥aid NRE will not be refunded upon cancellatibthe design.

8. Additional Terms

8 . 1 [***]




Except as modified herein, all other terms and t@ns of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamot /s/ Gail Itow
Signature Signature

Gail Itow, CFO
Takeshi lwamoto VP, Customer SoC Printed Name and Titl
Foundry Business Un
Printed Name and Titl 1-28-10

Date
1-28-10

Date




Exhibit 10.6
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #2
Netlist Inc.

This Amendment #2 (“Amendment #2”) to the Regist&IC Design and Production Agreement, dated July2808, as amended
(TAEC#27N1242613) (“Agreement”) is between Toshimaerica Electronic Components, Inc., with a priratiplace of business at 19900
MacArthur Boulevard, Suite 400, Irvine, CA 92612 EC”) and Netlist Inc. with a place of busines$atDiscovery, Suite 150 Irvine, CA
92618 (“Customer”) and sets out the terms and ¢mmdi under which TAEC will design the product itl&ad herein for Customer, This
Amendment is effective as of the date finally exedwbelow (“Effective Date”).
1. Project Name
Register ASIC
2. New Schedule

The parties agree to delete the contents of Sedtmfrthe Agreement, Schedule, and replace it thi¢hfollowing

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz: [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeout— Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha— start TBD
System compliance pha— complete TBD

1st Risk Production shipme TBD




Production turnaround time: 16 working weeks.
Schedule is provisional.
3. New Internal/External IP
The parties agree to delete the contents of Se¢tmfrthe Agreement, Internal/External IP and repla with the following:

Internal IP:

[***]

External IP:

[*]
4. Addition to Section 9, Non-Recurring Engineering Clarges (“NRE”)

The parties agree to add the following provisioseztion 9 of the Agreement, Non-Recurring
Engineering Charges (“NRE”"):

9.5 External IP Defects/Bugs

[***]




5. Additional Features Non-Recurring Engineering Charges and Payment Schedule

5.1 Customer agrees to pay non-recurring engineeriaggels (“Additional Features NRE”") to TAEC for suppaf design changes.
Support includes:

[***]

5.2 The Additional Features WE will be calculated adbog to the resources expended by TAEC. Whichlvélcharged at the rate of
US$[***] per full-time-equivalent person per week. TAECIilovide a weekly update to Customer regardingueses expended.

TAEC estimates that the Additional Features NREli@ Register design will be U$%*] or[***] . This estimate is subject to
change.

5.3 The Additional Features NRE will be payable asofgl:
1. USS$[***] ([**] % of estimated Additional Features NRE) upon tapgdt] whichever is earlier.

2. The balance (total person-weeks actually experdsd US$***] ), upon Delivery of Prototypes together with tesd
showing successful completion of the Toshiba Tegstis defined in the Product Testing Agreement bertvtke parties.

For the avoidance of doubt, the Additional FeatiN®k payable under this Amendment #2 is in additoand does not replace the NRE
payable under the Agreement and/or Amendment #1.

6. Cancellation

6.1 If Customer wishes to discontinue the project eghfin this Amendment #2 prior to tapeout, therst@mer shall pay TAEC US$
[***] (“Additional Features Cancellation




Fee”). In addition, TALC reserves the right to ite@Customer for any resources expended by TAE@ pricancellation in excess of
14.88 person-weeks. The Additional Features Caatiatl Fee shall be offset by any amount of the Adidal Features NRE already
paid to TAEC by Customer.

6.2 In the event that Customer unilaterally fails toyide information, data, or approvals necessaryffEC to proceed with the project
for a period of***] from TAEC's initial request for such informationata, or approvals, TAEC reserves the right to déenproject
set forth in this Amendment #2 cancelled and agsesadditional Features Cancellation Fee.

Except as modified herein, all other terms and ¢@rs of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamot /sl Gail Itow
Signature Signature

Gail Itow, CFO
Takeshi lwamoto VP, Customer SoC & Foundry Busindsis Printed Name and Titl
Printed Name and Titl 3/5/10

Date
3/10/10

Date




CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Exhibit 10.7

EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY

Design and Production Agreement

Netlist Inc.

DENTIAL TREATMENT HAS BEEN REQUESTED WITH

TOSHIBA

This Design and Production Agreement (“DPA”") effeetuly 31, 2008 (the “Effective Date”) is betweEBmshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi@é, 92612 (“TAEC”)and Netlist Inc wit
a place of business at 51 Discovery, Suite 150dnCA 92618 (“Customer”) and sets out the ternt @onditions under which TAEC will

design the product identified herein for Customer.

1. Project Name
ID ASIC
2. Summary

This DPA is for the development of ID ASIC for Coster. The quote is based on TAEC's initial dieesstimation.

3. Design Specification
[***]
4. Schedule

MAJOR PROJECT MILESTONES

Event

Target Date/Completed

Development PO released & Design Initiat
Completion of Feasibility Stud

Design Decisior

Package selection finalizt

Early netlist for“pipecleanin”

Final netlist (functionally correc
Tapeout— Second Signoff GDSII transfe
Delivery of Prototype:

System compliance pha- start

System compliance pha- complete

1st Risk Production shipme

[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]




Production turnaround time: 16 working weeks

Schedule will be finalized in the SOW upon DesigeciBion. See Section 13.5.

Changes in die size will affect the price quoted.

Prices do not include and are subject to any aplplicsales tax.

9. Non-Recurring Engineering Charges (“NRE")

9.1 Total NRE Charges (not including re-spin chargesed®ut in Section 9.2): U$$*]

9.2 Additional NRE Charges in the event of Re-spin

Metal Layer R-spin Charges

Us$ [***]

All-Layer Re-spin Charges (base and metal laye USS$[***]

5. Technology
[***]
6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
[***]
8. Price
First 10M pieces: US{***]
Next 20M pieces: US{***]
Next 20M pieces: US{***]
After first 50M pieces: US{***




9.3

9.4

10.

In the event a re-spin involving only metal laysrsequired, TAEC will provide a firm quote for atidnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evidre implementation of design
changes affects all metal layers, including congact vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges
amount stated above.

In the event an all-layer re-spin is required, Miel ayer Re-spin Charges will apply as stated ahov

The charges set forth in this Section 9.2 are basdtie assumptions that (1) no Material Changaddvoe needed and (2) no chan
whatsoever to the package design would be requivkdther Material Changes or not. If either of thassumptions is incorrect, costs
may vary.

Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bisgiefined in the attached SLI Terms and ConditididC will be responsible for
the additional NRE re-spin charges required toirepach Defect/Bug, subject to Section 9.4,

Customer Design Changes During Re-spin for Inteidd@efects/Bugs

If Customer requests design changes during a retsmiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will be
shared by Customer.

For a metal re-spin, this cost will be calculatedive basis of the number of layers required fost@umer changes and whether those
layers are implicated by the Internal IP repairshé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% ofdldditional re-spin NRE charges.
If the Customer-requested changes require additinaak layer changes, the NRE cost associatedthétladditional layers will be
solely the financial responsibility of Customer.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestiiadal design changes at that time,
Customer will not he charged more than 50% of the.Ayer Re-spin Charges.

NRE Payment Schedule

Decision: USS[***]
Tape-out: USS$[***]
Delivery of Prototypes USS$[***]

« [**] Prototypes are included in NRE.




» A prototype lot charge of B**] is included in the Delivery of Prototypes paymétrbtotype lot charge is subject to any
applicable sales tax.

11. NRE Services included
Engineering activities
[***]
Manufacturing activities
[***]
*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecootred by the Total
NRE Charges and may incur additional fees.
12. Extra Engineering Samples
1-100 pieces [***] unit price of US$[***]
101-500 pieces [***] unit price of US{***]
501- 1000 pieces [***] unit price of US{***]
All extra engineering samples are sold as Protatymel are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.
13. Project Specific Conditions

13.1

[***]




13.2

13.3

13.4

135

14.

141

14.2

14.3

14.4

14.5

[*]
[*4]

[*4]

[*]

General Conditions

Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiamtg directly to Customer.

Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkvigood faith to finalize and
sign the SOW within thirty (30) days of design ifiton.

Schedule is provisional. Final schedule is stilb&oagreed.

TAEC reserves the right to make extra charges @prn@ximum of***] % of the total NRE if Customer submits more tiffam]
Engineering Change Orders (ECOs) or changes tlayioeit constraints file(s) after the acceptancénafl netlist, unless these
ECOs/changes are attributed to problems of TAEQe@mpnting the design.

TAEC may, in its sole discretion, share a copyhig DPA, and any applicable SOW with Toshiba Coagion Semiconductor
Company and other Toshiba affiliates, on a neekihtowr basis in order to implement or further Custdmproject.




14.6 TAEC may, upon written notice to Customer, sharet@uer’s information as it pertains to their degignlibrary and user
documentation with a supplier of EDA Tools for g@e purpose of resolving any debugging issuesniagtarise during the term of
this Agreement.

14.7 This DPA shall be governed by the attached TermdsGonditions, which are incorporated herein byneriee.

14.9 In the event of any conflict between the provisisasforth in this DPA and the Terms and Condititmghich it is attached, the
contents of the DPA shall control.

14.10 This Agreement (as defined in the Terms and Camh)i is the entire agreement between the partés@persedes any prior
communications, representations, or agreementstag tsubject matter hereof, whether written ot.ora

14.11  Any changes to the DPA and/or the Terms and Carditafter the execution of the DPA must be mutuadiseed upon in the form
a written amendment signed by both parties.

Toshiba America Electronic Components, Inc NetList Inc.
/sl Takeshi Iwamot /sl James P. Perro
Signature Signature

James Perrott, SVP Sales & Market

Takeshi lwamoto VP, Customer SoC & Printed Name and Titl
Foundry Business Unit, Systems L
Printed Name and Titl 8/15/08
Date
8/22/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms anditoans under which TAEC will de these terms atached.

1.

DEFINITIONS

11 “Agreement” shall refer to the agreement comprighmgyDPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdim¢adefined herein).

1.2 “CEM “ means a contract manufacturer engaged byddusr to purchase Product(s) from TAEC, which Bentassembled
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagéthe DPA.

14 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lewel system level
specifications as provided at the time of developm®uch failure or nonconformance includes, butoslimited to, the
inability of the logic or interface portion of e@hlnternal and External IP to meet mutually agreeon chip level and system
level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wistiother’s
design.

1.6 “Development PO “is the purchase order createthbyCustomer to signify they have accepted the iipations and have
agreed to proceed with the development of Custanusign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwithtstanding.

1.9 “External IP” shall mean intellectual property ated from a third party IP provider by TAEC or Caoster for use in
Customer’s design, which is so identified in thev8@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedién provided by TAEC for use in Customer’s desighich is so
identified in the SOW and/or in the DPA.

111 “Mask Work” means a series of related images, hawéxed or encoded; having or representing thegtiermined, three

dimensional pattern of metallic, insulating or sesmductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationhaf images to one another is that each image repiseagattern of the surfa
of one form of the resulting semiconductor chipdorct.




112

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

121

1.22

“Material Changes” means any changes in Custommrigied specification or netlist that (1) lead toiaerease in block size
or die size of 1% or more; (2) increase the nomireaformance of the block or chip or both by 1 %rare; (3) alter the
testing requirements after the Second Signoffj(4he case of I/O limited designs, lead to anyéase in pin out; or (5) in
the case of non-I/O limited designs, lead to anease in pin out of 1 % or more.

“NRE “ means the non-recurring engineering feeggdi for specific phases of work as set forth e EHPA.

“Product” means the resulting product based on the designifigokin the DPA and shall be defined by mutuafreed upo
specifications embodied in the documents contamigun the Customer Part Number File and TAEC pshid Quality and
Reliability Standards

“Prototype” means pre-production engineering saspfeéProducts, which have been manufactured béfiereompletion of
the Prototype Approval Signoff by both parties.tBtgpes are provided for evaluation purposes dhigtotypes may also be
called “Engineering Samples” or “KS,” “ES, “ or “HSor invoicing or other purposes, but other typéseference to a
Prototype shall not change the status as the pp#ot

“Prototype Approval Signoff” shall mean the forngsed by the Customer when the Prototype meetethéred
Specification and the design is suitable for transf to production.

“Risk Production” means TAEG’commencing production of goods before the conqpieif the Prototype Approval Signc
by both parties.

“Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.

“SOW “ means the Statement of Work attached tdXRé&, or which is executed separately by the paitiest attached
thereto. The parties expressly agree that the S@Wha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC rRarmgManager shall be the record of the parties’ifieadions to the
SOw.

“Specifications” means the specifications agreedheyparties for the Product and Prototype, asiegdgle and incorporated
into the SOW.

“System Level Verification “ shall mean the perfante of the External IP on the silicon in varyings@mer application
systems as stated on the third party IP providecifipation.

“TAEC “ means Toshiba America Electronic Componeghis.




1.23 “Tape-out” means TAEC has released final databaSapan to begin the prototype fabrication (maskingeand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.
DEVELOPMENT WORK
2.1 Details of the development are set forth in the S@é&kign requirements may be changed by mutualemragreement of tl

Parties; however, Customer understands and adraesuch changes may result in additional charges.

2.2 The development shall be completed when CustontéiasoT AEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protofygproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasaduie to TAEC's
error, TAEC will make all commercially-reasonabféoés to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sjpations, TAEC agrees to complete the modificatsnsoon as is
reasonably practicable after TAEC has agreed tonthdification. For the avoidance of doubt, the iearexpressly agree that
TAEC shall have no obligation to commence a modifan unless and until the parties have agreeddjustments in
schedule, costs, or other applicable provisions.

2.5 If TAEC assembles and manufactures any goods d@b@es's request before Customer has issued itsenrépproval via
Prototype Approval Signoff, Customer understandsagrees that they will be done on a Risk Prodonatimler basis, with
Customer responsible for all assembly and prodoatasts.

2.6 Products will be tested to the developed test progresulting from the simulation database. Chatmg#se test program aft
sample or production initiation may result in protdon lead-time delays.

2.7 Each delivery of Products shall be initiated by ©Gaser’s written or electronic notification that arehase Order (“Purchase
Order”) will be forthcoming. Customer shall sendiid@ten Purchase Order to TAEC within five (5) worl days of the
verbal notice. Each Purchase Order shall identié/Rroducts ordered; indicate the requested quanti a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssuPurchase Order for the NRE charge. The Pur¢bater shall refe
to the applicable DPA, and shall include the wofdsis Purchase Order represents acceptance ¢éthes and conditions in
the Design And Production Agreement between theeisand Toshiba America Electronic Components; Inc.




2.9 TAEC shall supply Products to Customer based odumiion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

4.1 [***]

4.2 [*¥**]

4.3 [*¥**]

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridignanufacturing services as well as on the extetiteomodification, which may

be done as either a metallization or a diffusioange. Metallization changes may be implemented:ggmerating the metal and via

masks only. Diffusion modifications, on the othanH, require the regeneration of all masks. Thergxif the engineering and

manufacturing services required for re-design dhekonsidered in determining total charges fa-apin of the design which shall be

specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stdzhin accordance with Article 2.7 within ten (14@rking days of
TAEC's receipt thereof. Purchase Orders shall telypinding as of the date of TAEC’s acknowledgnaemtt acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reguaedelivery dates no more than six (6) months fteenPurchase Order

date. Any requests for a shipment beyond that sirtmperiod shall be reviewed and acknowledged afigr the requested
delivery date moves within the six (6) month period




PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleadfforts to provide Prototypes within the totalrtaround time defined
in the appropriate DPA and expressed as workinksvem Tape-out.

7.2 Production: TAEC will use all commercially reasoleabfforts to provide production lead-time as deirn the appropriate
DPA or other document issued by TAEC, from the @dtEAEC’s acknowledgment and acceptance of a RagelOrder.

SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfsl or damage shall pass from TAEC to Customer dpbwery of the
Products to the common carrier for shipment to @ustr; title to all Products released hereunder glaals to Customer upon

full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC sétap Products according to TAEC's standard metRoeight and
insurance will be prepaid by TAEC and invoiced tes@mer.

8.3 TAEC shall not be liable for any damages or peesitor delay in delivery, or for failure to givetit@ of delay when such
delay is due to an act of Customer or any causerukthe reasonable control of TAEC, including, bot limited to, the
causes specified in Article 28. FORCE MAJEURE ofahbsrein. For any delay excusable under Articleta8delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS
9.1 Customer shall pay to TAEC all amounts due hereuwitdin thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or o#rtity (each, a “Designated Payor”) pay the NRErges on Customer’s
behalf subject to the following conditions:

a. Customer will so inform TAEC and will give TAEC imactions on to whom and where the NRE invoicelgusd
be sent;
b. Upon TAEC's request, Customer will provide reasdeavidence to TAEC of such Designated Payor sesgeat

to pay the NRE charges;

C. Customer remains primarily liable for the paymeiithe NRE charges, and understands and agreeis shail be
fully responsible therefor if the Designated Pafials to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and




10.

9.3

9.4

d. The payment of the NRE charges by a DesignatedrPngdl not affect any of the rights and obligasmf the
parties hereunder, and such Designated Payorrsftdile deemed a third party beneficiary of thisefegnent, nor
shall the Designated Payor have any rights in &rtmlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subfeatter of this
Agreement, and Customer shall indemnify and hotdnfess TAEC from any damages or claims TAEC majfesuf
as a result of Customer’s engagement of a DesidriRdgor.

TAEC may withhold or suspend shipment or othergrenfince hereunder, in whole or in part, if Custooréts Designated
Payor, as applicable, fails to make any paymeataordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.

TAEC reserves the right to monitor Customer’s @ Bresignated Payor’'s creditworthiness periodiadiising the course of
the work. If, in TAEC’s reasonable opinion, Custeta@r the Designated Payor’s, creditworthinesdides, TAEC shall so
notify Customer or the Designated Payor, and amdition to the performance of any obligation unthés Agreement,
TAEC reserves the right in its sole discretiongquire Customer or the Designated Payor to proséderity for payment of
any amounts due under this Agreement, includingnbtilimited to, opening an irrevocable lettercodédit to support
Customer’s payment obligations hereunder, or stichraneans as TAEC may determine appropriate.

CANCELLATION/DELAY OF DEVELOPMENT:

10.1

10.2

In the event that Customer unilaterally delays sigtemilestone for longer than four (4) weeks bel/tive schedule specifit
in the SOW, TAEC reserves the right to charge Gustoup to a total gf**] of the Total NRE charge specified in the DPA.

If Customer wishes to discontinue the project aflREC has accepted the Development PO from CustaimeiCustomer or
the Designated Payor shall be responsible to pagTfor the NRE charges as set forth below (“Caatielh Fee”), unless
otherwise agreed in writing between TAEC and thet@uer:

Time Cancellation Fee

[***] [***] % Of NRE
[***] [***] % Of NRE
[***] [***] % of NRE

[***] [***] % Of NRE




11.

12.

10.3

10.4

In the event that Customer unilaterally delays sigtemilestone for longer thd#**] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the desigoetbetd and assess the Cancellation Fee specifi8ddtion 10.2. In such
case, the Agreement will terminate upon paymetthefCancellation Fee.

For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stéedtiforth in the
DPA (“Paid NRE")shall offset the Cancellation Fee assessed in@®ex1i0.2 and 10.3 above. To the extent that the: RRE
exceeds the Cancellation Fee as assessed, TAHGishaharge an additional Cancellation Fee; howevaid NRE will not
be refunded upon cancellation of the design.

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS

111

11.2

Requests for cancellation must be made in writamgl the following terms shall apply unless otheevdgreed in writing
between TAEC and the Customer. Cancellation fe#dbwiassessed based on the length of time frorddbea written notice
is received by TAEC to the first scheduled shiprdate.

Days from scheduled shipment Cancellation Fees
0- 30 days [**+]
31- 60 days [***]
61- 90 days [**+]
91-120 days [**+]

Re-schedule requests must be made in writing $6Qy days before the original delivery date. Angearmay be re-
scheduled only once. Requests to delay shipmentswteexceed ninety (90) days from the original odtted delivery date.
The re-scheduled order may not be canceled ordurttodified, and Customer will be liable for fubiyment of the selling
price.

Days before Shipment Terms
Within next 60 day: ]
Within 6C-120 days [*]
Over 120 day ]

INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

121

Customer retains all right, title and interest i @o all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (igaBigns and design features of the Products,igradl patterns, drawings, a
other data concerning the Products’ design feaindgding, but not limited to, the Products’ dadab, and (iii) all Mask
Work produced by TAEC for the manufacturing of Rrots.




13.

12.2

12.3

12.4

125

Notwithstanding the above provision, TAEC retailigight, title and interest in and to its processad all patent, trade
secret, and other intellectual property rightseigrand any associated technology and know-howtHeopurposes of this
Agreement, “processes” shall mean TAE@lanufacturing processes, including, but not éadhiio the process control moni
contained in the Mask Work. TAEC reserves the righgerform similar work for its other customers.

Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Ricid contain both
parties’Confidential Information (as hereinafter defineah)d that such Mask Works shall not be used in aagrmar except ¢
necessary for the performance of this Agreement.

The party who desires to assert its Mask Work sglgainst any third party for infringement (the $8ging Party”) shall
give prior written notice to the other party tooal such other party to decide whether or not téigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistandd@oAsserting Party in
connection with such dispute, at the AssertingyPagxpense.

If an invention is made solely by the employeesitifer party in connection with the developmenthef Prototype or
Products, all right, title, and interest in andsth items shall belong solely to the party whaspleyees made such
invention. If an invention is jointly made by theployees of both Customer and TAEC, Customer anBT Ahall jointly
own all right, title, and interest thereto. Eachtpahall be entitled to use and exploit such jgiotvned invention and
intellectual property rights without notice or aoating to the other party.

MASK WORKS REGISTRATION

131

13.2

If Customer desires to register the Mask Work far Products under the Semiconductor Chip Protegtatrof 1984 (the
“Act”), Customer shall make registration by itsdifjwever, Customer shall include TAEC’s name irhs@gistration.
Customer shall have sole responsibility for obtagniegistrations for the Mask Work. Upon Custorse€quest, TAEC agre
to supply Customer or its designee with any redslendentifying material required for deposit undlee Act in order to
register a Mask Work in the names of Customer ahBHQ. All expenses and charges for registration @wkkep on Mask
Work shall be borne by Customer.

Customer shall use its best efforts to comply &ittsemiconductor protection laws and applicabtgitations in connection
with such application. If possible, Customer skeajpressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnstod aipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property téghcluding Mask Work related thereto remain toke sind exclusive
property of TAEC.




14.

15.

16.

13.3 Customer shall furnish TAEC with a copy of the éggtion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggeshigas and edits.

MASK WORK NOTICE

Upon written request by Customer, and subject tkg@aging constraints, TAEC will place a Mask Workioe on the outside package
of the Product which shall consist of the letteirv circle and the names of Customer and TAEC.

BUSINESS RELATIONSHIPS

15.1 Except as may be specifically provided in this Agmnent, no right or license either expressed origdps granted to either
party under any patent, patent application or ghgrointellectual property right as a result oktbiesign Agreement. The
rights and obligations of the parties to these TBeamd Conditions are limited to those expresslyasét herein.

15.2 This Design Agreement is not intended to constitutereate a joint venture, partnership or formadibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agentrfgartner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitkeziparty the right to use the otteriame, trademark or logo except wt
specifically authorized in writing by such otherrfya

15.4 Customer understands and agrees that a CEM’s mesland other information relating to its busimetationship with
TAEC are confidential information that TAEC may mligclose without the CEM’s express permission {©EM
Information”). Consequently, if Customer requestET to provide such CEM Information, TAEC shall sim only if:
a. Customer provides to TAEC proof of the CEM’s persios; or

b. Customer defends, indemnifies, and holds TAEC hesmfrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING
16.1 TAEC may subcontract all or part of the developndrithe Products to Toshiba Corporation or one oraf TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these

terms and conditions.

16.2 Customer may subcontract all or part of its oblwya hereunder with respect to the Products toobiits affiliates or
subcontractors (each, a “Permitted Party”),




17.

18.

provided that (a) each such Permitted Party agreesiting to comply with provisions of these terrsd conditions, (b) the
Permitted Party is not a semiconductor competddfAEC, and (c) Customer has given TAEC permissioshare
information with such Permitted Party as may beliregl for Permitted Party to carry out its duties.

CONFIDENTIAL INFORMATION

17.1

17.2

17.3

“Confidential Information” as used in this Agreenb&ill mean any and all technical and ntathnical information includin
patent, copyright, trade secret, and proprietafigrination, techniques, models, inventions, know-hpmcesses, apparatus,
equipment, algorithms, software programs, and féamtelated to the current, future and proposedyuts and services of
each of the parties and/or its customers and/adaen including, without limitation, information ooerning product or
process research and development, design detdilspatifications, engineering, financial data, nfacturing, customer list
business forecasts, sales and merchandising, arke:ting plans.

The parties agree that Confidential Informationtattged by them under this Agreement shall be peddry the provisions
of the Nondisclosure Agreement (“NDA”) signed betmehem, and made effective as of , mutatis mutandis.

Notwithstanding the expiration or termination othDA, the provisions of this Article 17 shall reimén effect for a period
of ten (10) years from the date of this Agreement.

WARRANTY

18.1

18.2

18.3

Customer acknowledges and agrees that the sudcéssaevelopment of the custom product contemglatethis
Agreement cannot be assured. TAEC gives no repag@mor warranty that it will be successful invéping a design for
such custom product or that the development wilgpess according to the milestones set forth irStlatement of Work.
TAEC will under no circumstances be liable for atlamages arising from its failure to develop a defig such custom
product or for failing to meet the milestones setH in the SOW. Any expenditures or commitmentogtomer in
anticipation of TAEC's success in developing suaktom product or meeting the milestones set forthhé SOW will be at
Customer’s sole risk and expense.

PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

PRODUCT WARRANTY

a. TAEC warrants that:




18.4

18.5

i] for a period of one (1) year from the date of teéwetry of each Product, the Product shall: (a)feon to
the Specifications; (b) be free from defects inemat or workmanship under normal use and senéod,;

ii] at the time of delivery, the Products will be fege clear of all liens, encumbrances, and othémsla
except for TAEC's reservation of a security intéiaghe Products prior to receipt of payment il fu
therefor.

b. TAEC's responsibility and the sole and exclusivemeely of Customer under this warranty is, at TAEGp$on, to
repair, replace, or credit Customer’s account for defective Products which are returned by Custainéng the
applicable warranty period set forth above in subefe 18.3a.i], provided that: (a) Customer prolypiotifies
TAEC in writing with a detailed description of aalleged deficiencies upon discovery by Custometrshah
Products fail to conform to the specifications; §brh Products are returned to TAEC, F.C.A. TAg@t; and
(c) TAEC’s examination of such Products establigheBAEC’s satisfaction that such alleged deficieaactually
existed and were not caused by Customer’s miseggect, alteration, improper installation, repairjmproper
testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH |
THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNAL IR AND (ii) NON-CONFORMANCE CAUSED BY

(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MDIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BY¥YSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO USIUAL PHYSICAL OR ELECTRICAL STRESS;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R'HER PRODUCTS PROVIDED BY THIRD
PARTIES.

EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEBISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW OR
COURSE OF DEALING, RELATING TO TAEC's




19.

20.

PERFORMANCE HEREUNDER, INCLUDING BUT NOT LIMITED TOMPLIED WARRANTIES OF
MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PUROSE. THIS WARRANTY IS FOR THE SOLE
BENEFIT OF CUSTOMER AND NOT FOR ANY THIRD PARTY.

PROTOTYPES/RISK PRODUCTION

19.1

19.2

Customer acknowledges that any Prototype will lmigied for evaluation purposes only and not for ather purposes and
shall not be offered to any of its customers, diyear indirectly, for purposes other than evaloatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harndésom and against all damages, obligations, caoisastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototppeny of its customers.

Customer acknowledges that Risk Production gocglpiaavided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatemless from and against all damages, obligaticasses of action, sui
or injuries of any kind arising from or in relatibm Customer’s supply of the Risk Production gotmdany of its customers.

PRODUCT APPLICATION

20.1

20.2

This design is intended for general commercial igpfibns such as but not limited to telecommunaadj information
technology equipment, computer equipment, officéi@gent, test and measurement instrumentationgredtic appliances.
The design is not intended for use in, nor istiémaled to be incorporated into the Product forimsaor will TAEC
knowingly sell such items for use in equipment viahiequires extraordinarily high quality or reliatyi] and/or in equipment
which may involve life threatening, life suppoifelsustaining, or life critical applications, incling, but not limited to such
uses as atomic energy controls, airplane or spgcesirumentation, traffic signals, biomedicalmedical instrumentation,
combustion control, offensive weapon systems, fatgalevices.

TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.




21. INSPECTION

Customer shall inspect Products at its own expenaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection wiiththirty (30) days after TAEC's delivery of thed@lucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsictd] be deemed finally and irrevocably accepte@AEC receives notice of rejection within
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products atitfeustomer’s account, if TAEC has breached
its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER

22.1 All Products which Customer returns to TAEC mustibeompanied by a Return Material Authorization (®Miumber.
Unless further verification is required by TAEC, E& shall provide Customer with an RMA number witthinee (3) workin
days of Customer’s request for return of the nofmwning Product to TAEC.

22.2 If it is determined that the failure is electricalechanical, or of any other nature requiring fertherification by TAEC,
Customer shall return to TAEC an agreed upon nurabédata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer nagjts option, suspend the processing of invoibesugh Customer’s
accounting system for such nonconforming Prodwetiding resolution of the investigation. TAEC slzadblyze the samples
and report its findings to Customer within thirB0j days after receipt of the samples and shalsadvustomer of a schedule
to complete the failure analysis and take correctigtion.

22.3 An RMA shall be issued within three (3) working ddgllowing verification of the failure, if, aftdesting, the sample has
been found to be nonconforming. Upon mutual agregnT@AEC shall replace, repair, or credit the passprice of any
Product which has been found to be nonconforminidpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall immedtijatemplete payment.

22.4 Transportation charges for Products returned frarst@mer to TAEC or from TAEC to Customer under thiticle shall be
at TAEC's expense, provided that Customer shathbeirse TAEC for any transportation charges pai@AgC for returned
Products which are subsequently found to be corfagm

23. MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofsta@roducts included
in this Agreement. Such notice shall be no less theelve (12) months in advance of the last ordge dCustomer shall have
a twelve (12) month order placement period and rakst receipt of the Products within eighteen h®nths of notification
of the discontinuance.




24,

25.

23.2 After receipt of such notice of discontinuance, ©uger may determine its Life Time Buy (LTB) quantitnder the
following conditions: (a) the quantity shall be ilmytual agreement and (b) the price shall be negatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS OF
THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISED B THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'sIABILITY TO CUSTOMER FOR ANY ACTION OR CLAIM
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENEXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS THRRE THE SUBJECT OF SUCH CLAIM.

INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1 Subiject to the provisions set forth hereinafter mndrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmtems and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual oriniad infringement of United States, Canada, Mexiepan and European
Community patents, mask work rights, or copyrighiih respect to TAEC’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:
a. Customer shall promptly notify TAEC in writing ofg claim of infringement; and

b. TAEC shall have sole control of both the defensargf action on such claim and all negotiationst®settlement ¢
compromise; and

C. Customer shall provide all reasonably necessatyoaity, information, and assistance to TAEC anctdansel for
the defense of such claim.

25.2 Notwithstanding the foregoing, TAEC shall have mability or obligation to Customer with respectany intellectual
property results infringement or claims thereofdzhen:

a. TAEC’s compliance with designs, plans, specificasioor other information provided by Customer;




b. Use of the Prototypes or Products in combinatiath wevices or products not purchased hereunderanther
Products would not in themselves be infringing;

C. Use of the Prototypes or Products in an applicatioenvironment for which such Products were ngigleed or
contemplated,;

d. Modifications or additions to Prototypes or Produey Customer;

e. Any claims of infringement of a patent in which @rser, or any affiliate or customer of Customess ha interest
or a license; or

f. Should the owner of such intellectual property tghish to grant a license to Customer with respeeatclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyomith
Customer, notwithstanding TAEC’s good faith effadsesolve the claim.

25.3 If any Product is held to constitute an infringemeinits use is enjoined, TAEC, at its option ahitsaown expense, may:
a. Procure for Customer the right to continue usinchdaroduct royalty-free; or

b. Replace such Product to Customer’s reasonabldagattm with non-infringing product of equivalentajity and
performance; or

C. If (&) and/or (b) above are impracticable, acchptreturn of such Product for credit, allowing &oreasonable
deduction for depreciation.

26. NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciregigd and other information furnished by Custoro€FAEC, with respect to the
design portion of the Prototypes or Products da¢snfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold harmless
TAEC against any claims, damages, and expenseidiimg attorney fees), arising out of or in connaetivith Customer’s breach of
the foregoing representation and warranty.

27. TERMINATION

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect Boperiod of three
(3) years from the Effective Date, unless termidatersuant to this Article 27.

27.2 Either party may terminate any development or PaselOrder, effective upon written notice to theeotiarty should any of
the following events occur:




28.

29.

30.

a. The other party files a voluntary petition in bamgicy;

b. The other party is adjudicated bankrupt;

C. The other party makes an assignment for the bewfefit creditors;

d. A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or
e. A party is unable to pay its debts as they becouee d

27.3 Either party shall have the right to terminate deyelopment or Purchase Order for breach of a imhterm or condition of
this Agreement, if such breach continues for agakof thirty (30) days after written notice theréofthe other.

27.4 If Customer defaults in the payment of any sum uuger this Agreement and does not cure such defathiin thirty (30)
days of written notice thereof from TAEC, then TAERall, without further notice, have the immediaggnt to repossess and
remove the Product. Custom&ibligation to pay all charges which shall haveraed and compensation, if any, which co
the actual costs incurred by TAEC as a result ohgarmination, shall survive any termination aétAgreement.

FORCE MAJEURE

Neither party shall be responsible or liable in ammy for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehen such failure or delay is directly or inditgatue to an act of God, war, threat
of war, warlike conditions, hostilities, sanctions, mobilizatj blockade, embargo, detention, revolution, tating, striking, lockout
accident, fire, explosion, flood, inability to obtduel, power, raw materials, labor, containetransportation facilities, breakage of
machinery or apparatus, government order or reigator any other cause beyond its reasonableatont

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or questito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preigem or taxation of imports. Unless otherwise riegd by law, all prices will be
guoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but ingkisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieghdhat may be controlled under the U.S. Exporniaistration Regulations and
that may be subject to the approval of the UnitedeS Department of Commerce prior to export. Axyoet or re-export by either




31.

party, directly or indirectly in contravention dfe U.S. Export Administration Regulations, is plotad.

GENERAL

31.1

31.2

31.3

31.4

31.5

31.6

31.7

31.8

Neither party shall assign its rights and obligasiender this Agreement without the prior writtemsent of the other party,
except that TAEC may assign the performance ofadiitg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

These Terms and Conditions shall be interpretedjandrned by the laws of the State of Californithaiit regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to dubrthe exclusive
jurisdiction of the state and federal courts of 8tate of California. The parties expressly agheg¢ the UN Convention for tl
International Sale of Goods shall not apply hereto.

All modifications to this Agreement must be in wr@ and signed by both parties. Failure or delagitifer party to exercise
any right or remedy hereunder shall not constitieaiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenBeand Conditions between the parties with resjoettte matters set
forth herein, and supersedes all other prior oteroporaneous agreements, negotiations, represargatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s phase order, or any
purchase order acknowledgment issued by TAEC sloalapply.

If any provision of this Agreement is held unenfmable or inoperative by any court of competensgidtion, either in whol
or in part, the remaining provisions shall be gifelhforce and effect to the extent not inconsisteith the original terms of
this Agreement.

Any notice given hereunder shall be sent in writimghe other party’s business address set fortth@mcover page hereof, or
to such other party and address as such parttshad designated most recently in writing. Noticiesaded to TAEC shall be
sent “Attention: Legal Department.”

This Agreement may be executed in several identicahterparts, each of which when executed by #négs hereto and
delivered shall be an original, but all of whiclyéther shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a8d 31 shall survive the termination or expiratifrthis Agreement.




Exhibit 10.8
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, |
2950 Orchard Parkway, San Jose, CA 9t TOSHIBA

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the ID ASIC Dgsiand Production Agreement, dated July 31, 20@EJ#'51N12402125)
(“Agreement”) is between Toshiba America ElectroBmmponents, Inc., with a principal place of busgat 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC") and Netlistdnwith a place of business at 51 Discovery, Sifi@ Irvine, CA 92618 (“Customer”) and
sets out the terms and conditions under which TABGCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
ID ASIC
2. New Schedule

The parties agree to delete the contents of Sedtufithe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz [***]
Early Database for Pipecleani [***]
Final Database (functionally corre: [***]
Tapeout- Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD
1st Risk Production shipme TBD

Production turnaround time: 16 working weeks.

Toshiba Confidential




3.

Schedule is provisional.

New Package and Die Size Option

The parties agree to delete the contents of Se6tufrthe Agreement, Package and Die Size Optiod raplace it with the following:

[***]

Package

Substrate
Ball Pitch Body Size Layers Die Size

[***]
4.

[***] [***] [***] [***]

New Price

The parties agree to delete the contents of Se8tumfrthe Agreement, Price, and replace it withfilewing:

5.

First 10M pieces USS$[***]
Next 20M pieces USS$[***]
Next 20M pieces USS[***]
After first 50M pieces USS$[***]

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEQvesehe right to adjust pricing
based on mutual agreemémthe event that adequate yield figures, in TAEfasonable opinion, are not achieved by the ctanas:
production despite reasonable commercial effortbdih parties. TAEQuill provide Netlist with timely data such that Nist can
reasonably assess yield.

Prices do not include and are subject to any agiplécsales tax.

New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of theément. The parties agree to delete the contéStsation 12 of the Agreement, Extra
Engineering Samples, and replace it with the foilhaw

All extra engineering samples and Risk Productiarigoshall be sold at U$$*] each (2X the unit price of UF%*] ).

All extra engineering samples are sold as Protatymel are subject to, without limitation, Articte8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Termd @onditions”). All Risk Production parts are gdh to, without limitation,
Articles 18.2 and 19.2 of the Terms and ConditioR&EC




reserves the right in its sole discretion to deteemwhether to accept extra engineering samplesi Rroduction orders.
6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringneging charges of US$*] (“Additional NRE”) to TAEC for package and design
support. The Additional NRE will be due and pagaé$ follows.

1. US$[***] upon Tapeout.
2. US$[***] upon Delivery of Prototypes together with test Isgswing successful completion of the mutually adrapon tests.

For the avoidance of doubt, the Additional NRE grgainder this Amendment is in addition to and dugtsreplace the NRE payable under
Agreement.

7. Cancellation
7.1 If Customer wishes to discontinue the project aéirecution of this Amendment, then in addition e frovisions set forth

Section 10 of the Terms and Conditions, the Custahall be responsible to pay TAEC for the NRE gkaras set forth belowAtditional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

[] [**] % of Additional NRE

[] [***] % of Additional NRE

[**] [***] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice€tstomer per the milestones and NRE payment stdhedtiforth herein and

the DPA (“Paid NRE”)shall offset the Additional Cancellation Fee assddn Article 7.1 above. To the extent that thel INRE exceeds tl
Additional Cancellation Fee and the Cancellatiom Bet forth in Section 10 of the Terms and Cond#joTAEC shall not charge furtt
Additional Cancellation Fee; however, Paid NRE wik be refunded upon cancellation of the design.

8. Additional Terms

8 . 1 [***]




Except as modified herein, all other terms and tan of the Agreement shall remain in full formed effect per their terms.

Toshiba America Electronic Components, Inc Netlist Inc.

/s/ Takeshi Iwamot /s/ Gail Itow
Signature Signature

Takeshi lwamoto VP, Customer SoC & Foundry Busirdssis Galil Itow, CFO
Printed name and titl Printed name and titl
1-28-10 1-28-10

Date Date




Exhibit 10.9
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, | TOSHIBA
2950 Orchard Parkway, San Jose, CA 9t

Design and Production Agreement
Amendment #2
Netlist Inc .
This Amendment #2 (“Amendment #2") to the ID ASIiesign and Production Agreement, dated July 318288 amended (TAEC#
51N12402125) (“Agreement”) is between Toshiba Areettlectronic Components, Inc., with a principaaga of business at 19900 MacArthur
Boulevard, Suite 400, Irvine, CA 92612 (“TAEC") aNgbtlist Inc., with a place of business at 51 Disry, Suite 150 Irvine, CA 92618
(“Customer”) and sets out the terms and conditiomder which TAEC will design the product identifibdrein for Customer. This Amendment
is effective as of the date finally executed be(t&ffective Date”).
1. Project Name
ID ASIC
2. New Schedule

The parties agree to delete the contents of Sedtufithe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeout- Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD
1st Risk Production shipme TBD

Production turnaround time: 16 working weeks.
Schedule is provisional.
3. New Internal/External IP
The parties agree to delete the contents of Sectmfrthe Agreement, Internal/External IP, and aeplit with the following:
Toshiba Confidential

1




Internal IP:

[***]

External IP:

[***]

4. Additional Features Non-Recurring Engineering Charges and Payment Schedule:

4.1 Customer agrees to pay non-recurring engineeriagges (“Additional Features NRE”) to TAEC for supipaf the following design
changes:

[***]




4.2

4.3

5.1

5.2

The Additional Features NRE will he calculated adatg to the resources expended by TAEC, which mélcharged at the rate of
US$[***] per full-time-equivalent person per week. TAEC wilbvide a weekly update to Customer regardinguess expended.

TAEC estimates that the Additional Features NREli@ ID design will be US$**] , or thirty-two (32) person-weeks. This estimate
is subject to change.

The Additional Features NRE will be payable asowk:
1. US$[***] ([**] % of estimated Additional Features NRE) upon tapeo(f**] , whichever is earlier.

2. The balance (total person-weeks actually experded,USH***] ) upon Delivery of Prototypes together with tegido
showing successful completion of the Toshiba Tegstim defined in the Product Testing Agreement betvwike parties.

For the avoidance of doubt, the Additional FeatuRRE payable under this Amendment #2 is in additioand does not replace the
NRE payable under the Agreement and/or Amendment #1

Cancellation

If Customer wishes to discontinue the project sethfin this Amendment #2 prior to tapeout, therst@mer shall pay TAEC US$
[***] (“Additional Features Cancellation Fee”), In adaliti TAEC reserves the right to invoice Customerafioy resources expended
by TAEC prior to cancellation in excess of 19 perseeks. The Additional Features Cancellation Fe# bhaoffset by any amount
the Additional Features NRE already paid to TAEQJustomer.

In the event that Customer unilaterally fails toyide information, data, or approvals necessaryfREC to proceed with the project
for a period of***] from TAEC's initial request for such informationata, or approvals, TAEC reserves the right to ddenproject
set forth in this Amendment #2 cancelled and agsesadditional Features Cancellation Fee.

Except as modified herein, all Other terms and @@ of the. Agreement shall remain in lull foraed effect pet their terms

Toshiba American Electronic Components, | Netlist Inc,

/sl Takeshi lwamot /s/ Gail Itow
Signature Signature

Takeshi lwamoto VP, Customer SoC Foundry Busingss Galil Itow, CFO
Printed name and titl Printed name and titl
3/10/10 3/5/10

Date Date




Exhibit 10.1C

CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

MKT-DSA-VTB-001

Diablo Technologies, Inc.
Development And Supply Agreement

This Development and Supply Agreement (“ Agreenigig made this 10th day of September 2008 (“ EffecDate”) between
Diablo Technologies, Inc,, a Canadian corporatiavithg a principal place of business at 290 St.@os8uite 200, Gatineau, Quebec J8Y 3Y3
(“ Diablo ") and Netlist, Inc., a Delaware corporation havangrincipal place of business at 51 DiscoveryingyCA 92618 (“ Netlist).

RECITALS

Whereas, Netlist desires to have certain produesggded and manufactured by Diablo for sale toidtetind Diablo has the capability
of designing and manufacturing such products asiteleto do so for sale to Netlist.

Now, therefore, in consideration of the promised tie mutual agreements hereinafter set forth jrtedding to be legally bound, the
parties hereto agree as follows:

AGREEMENT
1. Definitions . The following terms shall have the meaningSaeth below.

“ Confidential Informatiort’ of a party shall mean any information disclosgdHmt party to the other pursuant to this Agreetmen
which is in written, graphic, machine readable threo tangible form and is marked “Confidential, Ttprietary” or in some other manner to
indicate its confidential nature. Confidentialdmhation may also include oral information disclbé&g one party to the other pursuant to this
Agreement, provided that such information is desigd as confidential at the time of disclosure iaméduced to writing by the disclosing
party within a reasonable time (not to exceedyh{0) days) after its oral disclosure, and sucthing is marked in a manner to indicate its
confidential nature and delivered to the receipagty.

“ Cost” shall mean Diablo’s full standard cost basis ugthg without limitation any applicable license attjes.

“ Intellectual Property Right§shall mean all intellectual property rights inding, but not limited to, patents, copyrights, auh
rights, trademarks, tradenames, know-how and tsadeets, irrespective of whether such rights ansker U.S. or international intellectual
property, unfair competition or trade secret laws.

Inventory” shall mean raw materials and supplies necessarthé manufacture of Products pursuant to thissAgrent.
“ Market Share’ shall mean the number of Netlist Chipsets shippeebiced or sold by Netlist to any third party.

1




“ Netlist Technology’ shall mean Netlist’'s patented and trade secretggted Rank Multiplication/Load Rank Multiplicatio
technology (“DxD/LRD"), including without limitatio its “know-how” and database design technologyettened prior to the Effective Date
and provided to Diablo.

“ Netlist Chipset’ shall mean a DDR3 proprietary chip set solutiongisting of a DDR3 standard register (with DxD/LRBysically
enabled) and set of isolation devices utilizing Medlist Technology for use in Netlist RDIMM prodadmplemented in OEM server systems
developed under this Agreement in accordance WwetSpecification.

“ Diablo Standard Registéror “ Register” shall mean a DDR3 industry standard registendgiie of Netlist Chipset with either or
both of DxD/LRD functionality physically disabled.

“ Products” shall include both Netlist Chipset and Diablo8tard Register.

“ Specifications’ shall mean the logic diagram, schematics, tegtiirements and definition, plots, and electric tedarequirements
and “know-how” and revised or modified to prodube tnitial prototypes, and, to the extent necessandifications thereto, to produce the
Product set forth in Exhibit A.

2. Development and Design.

@) Development and Design Netlist agrees to pay a NRE (Non-Recurring Eegiing) Payment (set forth in Exhibit)Ro
Diablo for the design and development of the Ne@ikipset and the delivery of the initial prototgpall meeting the Specifications, as defined
in the Statement of Work set forth in Exhibitt/ASOW”) and on the dates specified in the NRE Payn8xhedule. Diablo shall use its
commercially reasonabkfforts to design and develop the Product as defin¢he SOW and to meet the Development Schedelefdrth in
Exhibit B). Netlist agrees to promptly respond to inquiriaske personnel available to discuss any changesncerns of Diablo and to
generally cooperate in assisting Diablo in the glesind development of the Product.

(b) Changes. Netlist may, at any time during the term of tAgreement, request changes to the Specificatidreag other
functional or performance specifications agreeletween Diablo and Netlist. Such request shadiutenitted by Netlist to Diablo in writing.
Diablo will then estimate, using industry estabdidlreasonable and customary rates, the amountr&frvegessary, the additional development
time and cost that would be incurred, and shalliestiNetlist's approval of such additional cost datelopment time. Upon written receipt of
such approval, implementation of such changespailteed. The Specification, Development SchedRE Payment Schedule and
Production Price will be updated in writing andreg by both parties to reflect any such changes.

(c) Engineering Resources Each party will designate a project managehén$OW who shall act as that party’s liaison and
administrator of the project provided pursuantte 8OW. Diablo hereby agrees to submit to theidlgtioject manager the names and other
pertinent information requested by Netlist prioutdization of any personnel of Diablo. Netligtserves the right to interview Diablo’s
personnel prior to such utilization. Netlist reges the right to request the reasonable replaceafemty of Diablo’s personnel assigned to this
project,




and Diablo shall as soon as possible consider mgiiest and may remove same and secure replacshreationably acceptable to Netlist.

(d) Joint Tasks.
[***]
(e) License.
[***]
3. Manufacture and Supply of Products.
(@) Agreement to Manufacture. Diablo agrees to make commercially reasonalitetef pursuant to purchase orders or

changes to purchase orders issued by Netlist azepted




in writing by Diablo (“ Purchase Orde®y to procure Inventory, components and other §esp@nd to manufacture, test, assemble, and delive
the Netlist Chipset pursuant to the Specificatifmmseach device of the Netlist Chipset and to dglsuch Netlist Chipset to a location
designated by Netlist. Except as set forth hetkis,Agreement shall not constitute a requiremeatgract and Netlist shall not be obligated to
order Products from Diablo.

[***]

(c) Purchase Orders. All orders for Netlist Chipset shall be submitte Diablo in writing by mail, email or facsimite the
address set forth on the signature page to thiséxgent, and shall conform to the binding Foredastscordance with Section 3(b). Netlist
shall submit such Purchase Orders to Diablo at l@asty (90) days prior to the date of requestelivdry (“ Delivery Date’).

(d) Terms and Conditions. Any additional or different terms or conditioinsany communication by Netlist (whether in a
purchase order or otherwise) are hereby rejectddhall be null and void, irrespective of the meaiNetlist's acceptance. Diablo’s failure to
object to any additional or different provision®posed by Netlist shall not constitute a waivethelse terms and conditions, nor constitute
acceptance of any such Netlist's terms and conmwitiAll orders or contracts must be approved aweted by Diablo at its principal place of
business. The terms and conditions of this Agredrsieall be applicable whether or not they arechttd to or enclosed with the Products sold
hereunder.

(e) Market Share Commitment. [***]




0] A [***] for the Netlist Chipsets will be allocated to Dialifl Diablo delivers working engineering samplegtod
Product no later thafi**] and production worthy devices no later tigif] . This minimum Market Share commitment will appdythe first
year of production and will be maintained at lebst, not necessarily limited t[***] Market Share thereafter for the life of the Product
provided that Diablo maintains a commercially reedne continuity of supply sufficient to meet Ngtfl§ Forecasts.

(i) A [***] for the Netlist Chipsets will be allocated to Dialifl Diablo delivers working engineering samplestodf
Product no later thapi**] and production worthy devices no later tfg®] . This minimum Market Share commitment will appdythe first
year of production and will he maintained thereafibe the life of the Products provided that Diabbaintains a commercially reasona
continuity of supply sufficient to meet Netlist' ®fecasts.

(i) The[***] listed in (ii) above shall be reduced 5%*] for every 2 months of delay in delivering produatiworthy
devices of the Netlist Chipset to Netlist. ShobDidblo be unable to deliver production worthy dedof the Netlist Chipset H**] Netlist
will have no further obligations to Diablo, whetherpurchase Netlist Chipset or to make any paysmeeyond the second payment under
Exhibit D .

(iv) The parties hereby agree that the above MarkeeStanmitments are contingent upon Netlist receiving
gualification status on a major leading platfornoa¢ (1) OEM (IBM, RP, or Dell) for RDIMM(s) usirthe Netlist Chipset and Diablo’s ability
to maintain or reduce sell prices as outlined bdalo®xhibit C. If Netlist is not able to securerajor leading platform at one OEM and if
Diablo delivers production devices of the Netlistigset by[***] Netlist will commit to purchasp**] of the Products from Diablo over a
period of one year.

v) Audit . Netlist will maintain complete and accurate meisofor not less than three (3) years after thiss&ment
expires or is terminated. Diablo may audit Nesisecords in accordance with this Section; proditteat a nationally recognized accounting
firm retained by Diablo (“Auditor”will have access to such records solely for th@pses of confirming that Netlist has fulfilled @bligations
under Sections (i) - (iv) above.

4, Product Shipment and Inspection.

(@) Shipments. Shipment will be F.O.B. Diablo’s factory, at whitime risk of loss and title will pass to Netligll freight,
insurance and other shipping expenses, as wetiyaspecial packing expenses not included in thgireal price quotation for the Products will
be paid by Netlist. The carrier shall be deemetli$t's agent, and any claims for damages in shipmeust be filed with the carrier. Diablo is
authorized to designate a carrier pursuant to Dialstandard shipping practices unless otherwiseied in writing by Netlist.
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(b) Product Inspection and Acceptance The Products delivered by Diablo will be insgecand tested as required by Netlist
within thirty (30) days of receipt (the “ AcceptanPeriod’). If Products are found to be defective in mitieor workmanship and/or fail to
meet the Specifications, Netlist may reject suadBcts during the Acceptance Period. Productsejetted during the Acceptance Period "
be deemed accepted. Netlist may return rejecteduets pursuant to Section 10(c).

5. Payment Terms, Additional Costs and Price Changes.

(a) Payment Terms. Payment for any products, services or othersdosbe paid by Netlist hereunder are due forte-{é5)
days from the date of invoice for Products delidete Netlist and shall be made in lawful U.S. coog Any amounts not paid when due will
accrue interest at the rate of 1 1/2% per montth@maximum amount allowed by law, if lower. hretevent that any payment is more than
forty-five (45) days late, Diablo shall have thghti to suspend performance until all payments adamcurrent.

(b) Additional Costs.

0] Duties and Taxes All prices quoted are exclusive of federaltestand local excise, sales, use and similar duties
and taxes, and Netlist shall be responsible foswdh items.

(i) Expediting Charges. Netlist shall be responsible for any expeditihgrges reasonably necessary because of a
change in Netlist's requirements. Diablo shallaid@pproval from Netlist for expediting charge®pto incurring any such charge.

(c) Price . The initial maximum average selling price foo@ucts is set forth on Exhibit Rereto; which shall be subject to final
order acknowledgment from Diablo at the time a Rase Order is placed. Netlist and Diablo will agequarterly pricing sixty (60) days pr
to the beginning of each quarter. The price ginéslset forth in Exhibit C will be the basis fatablishing quarterly pricing such that the
original metrics used to define this price struettemains reasonably intact. The average sellilcg 5 contingent upon Diablo receiving the
minimum Market Share defined in Section 3e abowd,raaintaining market competitive selling pricedstlist.

6. Marketing and Other Obligations
[***]
(b) Joint Promotion and Marketing .
0] Netlist and Diablo will engage in a joint marketieffort providing introductions of each other teithrespective

customers. Netlist shall use best commercial &ffdm order to meet Netlist market share obligatito Diablo, by promoting, where possible,
the use of Netlist products utilizing Diablo baggdducts. Both parties shall provide appropriatgnition of the other party’s contributions.
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(i) Joint Press Releasg***]

(iii) ]

7. Intellectual Property Rights.
(@) [
(b) [**]
8. Confidential Information.
(@) Nondisclosure and Nonuse Each party shall treat as confidential all Cdefitial Information of the other party, shall not

use such Confidential Information except as sehforthis Agreement, and shall use reasonabletsffmt to disclose such Confidential
Information to any third party. Without limitinfpé¢ foregoing, each of the parties shall use at teassame degree of care which it uses to
prevent the disclosure of its own confidential mfiation of like importance to prevent the discl@saf Confidential Information disclosed to it
by the other party under this Agreement. Eachypsréll disclose Confidential Information of thdet party only to its directors, officers,
employees, and consultants who are required to $iacke information in order for such party to casgt the transactions contemplated by this
Agreement and who have signed nondisclosure agrsrmeotecting the Confidential Information on dalpgially the same terms as this
Agreement. Each party shall promptly notify theestparty of any actual or suspected misuse orthndaaed disclosure of the other party’s
Confidential Information. For purposes of clardion, the Netlist Technology is the Confidentiaidrmation of Netlist and may not be used
for any purpose other than as set forth in thise&grent, including without limitation use of suchtliéé Technology to develop a chip
competitive to the Netlist Chipset.

(b) Exceptions. Notwithstanding the above, neither party shalléhliability to the other with regard to any Calgntial
Information of the other which the receiving pacgn prove (i) was in the public domain at the titngas disclosed or has entered the public
domain




through no fault of the receiving party; (ii) wasdwn to the receiving party, without restrictiohtlze time of disclosure, as demonstrated by
files in existence at the time of disclosure; (gi)disclosed with the prior written approval oéttlisclosing party; (iv) was independently
developed by the receiving party without any usthefConfidential Information, as demonstratedil®sfcreated at the time of such
independent development; (v) is disclosed pursteatite order or requirement of a court, administeahgency, or other governmental body;
provided, however, that the receiving party shedvle prompt notice of such court order or requieat to the disclosing party to enable the
disclosing party to seek a protective order or atise prevent or restrict such disclosure.

(c) Return of Confidential Information . Upon expiration or termination of this Agreemant at the request of either party,
the other party shall promptly return all Confidahtnformation of the other party.

(d) Remedies. Any breach of the restrictions contained in Bétion is a breach of this Agreement which maiysea
irreparable harm to the nonbreaching party. Arghsureach shall entitle the nonbreaching partyjinictive relief in addition to all legal
remedies.

Confidentiality of Agreement. Each party shall be entitled to disclose thetexice of this Agreement, but agrees that the tands
conditions of this Agreement shall be treated asfidential Information and shall not be disclosedny third party; provided, however, that
each party may disclose the terms and conditiotsi®fAgreement: (i) as required by any court dreotgovernmental body; (ii) as otherwise
required by law; (iii) to legal counsel of the past (iv) in confidence, to accountants, banks, famehcing sources and their advisors; (v) in
connection with the enforcement of this Agreemerights under this Agreement or (vi) in confideniteconnection with an actual or
proposed merger, acquisition, or similar transactio

9. Indemnification.

€) Indemnification by Diablo . Diablo agrees, at its own expense, to deferat it option to settle any claim or action brot
against Netlist on the issue of infringement of gatent, copyright, trademark, trade secret, mask wight or other intellectual property right
of any third party by the Products as used oribisted within the scope of this Agreement, anchteimnify Netlist against any and all
damages and costs, including legal fees, that & asards against Netlist under any such claimctiog; providedhat Netlist provides Diablo
with (i) prompt written notice of such claim or ixt, (ii) sole control and authority over the deferor settlement of such claim or action and
(iiif) proper and full information and reasonablsiatance to defend and/or settle any such claiaction.

0] Injunctions . In the event that any Product is, or in the @igbsole opinion is likely to be, enjoined due to tyyee
of infringement described in Section (a) above hkiaat its option and expense, may either (i) riyottie Netlist Chipset so that they become
non-infringing, (i) replace the Netlist Chipsettiwfunctionally equivalent non-infringing Producesasonably acceptable to Netlist or, if the
foregoing alternatives are not reasonably availabRiablo, (iii) accept return of the Products arflind to Netlist the purchase price of the
Products and portion of the NRE payment which dbalteduced over a four (4) year period underaagstt line depreciation.
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(i) Exceptions. Diablo will have no liability to the extent thahy such claim is based on the Netlist Technotmgy
would have been avoided but for (i) use or comlmmadf the Netlist Chipset with any other productd provided by Diablo or
(i) modification of the Netlist Chipset after dediry by Diablo, unless such use, combination anadadification is authorized in advance in
writing by Diablo.

(b) Indemnification by Netlist . Netlist agrees, at its own expense, to deferat @s option to settle any claim or action brot
against Diablo on the issue of infringement of patent, copyright, trademark, trade secret, magk wght or other intellectual property right
of any third party by the Netlist Technology asdise distributed within the scope of this Agreememid to indemnify Diablo against any and
all damages and costs, including legal fees, tltatuat awards against Netlist under any such ctaimction; providedhat Diablo provides
Netlist with (i) prompt written notice of such afaior action, (ii) sole control and authority oviee tdefense or settlement of such claim or a
and (iii) proper and full information and reasorebésistance to defend and/or settle any such olaaution.

(c) Limitation . THE FOREGOING PROVISIONS OF THIS SECTION STATHH ENTIRE LIABILITY AND
OBLIGATION OF EACH PARTY AND THE EXCLUSIVE REMEDY ® NETLIST, WITH RESPECT TO ANY ALLEGED OR ACTUAL
INFRINGEMENT OF PATENTS, COPYRIGHTS, TRADE SECRETIRADEMARKS OR OTHER INTELLECTUAL PROPERTY
RIGHTS BY THE PRODUCTS OR NETLIST TECHNOLOGY.

(d) Mutual Indemnity . The parties will indemnify each other againgtaars, liabilities, loss, damages and expensedtiegu
from injury or death of any person or loss of omdge to any tangible real or tangible personal gmggo the extent that such injury, death,
loss or damage is proximately caused by the indigingiparty’s negligent act or omission or intemidd misconduct or that of its agents,
employees or subcontractors in connection withptirdormance of its obligations under this Agreemprdvided that the indemnifying party
has been notified in writing as soon as practicableny such claim. The indemnifying party willigathe sole right to control the defense ¢
such claims and in no event will the indemnifiedtpaettle any claim without the indemnifying pastyrior written approval.

(e) No Other Liability . IN NO EVENT SHALL DIABLO, ITS SUPPLIERS OR NETHT BE LIABLE TO THE OTHER OR
ANY THIRD PARTY FOR COSTS OF PROCUREMENT OF SUBSUTE PRODUCTS OR SERVICES, LOST PROFITS, DATA OR
BUSINESS, OR FOR ANY INDIRECT, SPECIAL, INCIDENTAIEXEMPLARY OR CONSEQUENTIAL DAMAGES OF ANY KIND
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENHOWEVER CAUSED AND ON ANY THEORY OF LIABILITY
(WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCEBTRICT LIABILITY OR OTHERWISE). EXCEPT FOR LIABILTY
INDER SECTIONS 8 and 9(a), NEITHER PARTIES TOTAL ANCUMULATIVE LIABILITY ARISING OUT OF OR IN CONNECTION
WITH ANY PRODUCTS PURCHASED BY NETLIST HEREUNDER 3L IN NO EVENT EXCEED THE PURCHASE PRICE PAID B
NETLIST FOR SUCH PRODUCTS. THE LIMITATIONS SET FOR IN THIS SECTION SHALL APPLY EVEN IF DIABLO OR 1B
SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITY ORUEH
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DAMAGES, AND NOTWITHSTANDING ANY FAILURE OF ESSENTAL PURPOSE OF ANY LIMITED REMEDY.

10. Warranty and Disclaimer.
€) Warranty . Diablo warrants that, for a period of twelve Yh2onths from the date of shipment of the Prodirois Diablo

(the “ Warranty Period), the Products will conform to the Specificationeffect as of the date of manufacture. Diabl&SHICALLY
DISCLAIMS ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES (NCLUDING LOST PROFITS) WHICH MAY RESULT FROM
THE USE OF PRODUCTS PURCHASED HEREUNDER. This tediwarranty extends only to Netlist as originalghaser unless otherwise
agreed upon in writing by Diablo.

(b) Exclusions. The foregoing warranty shall not apply if thdedive Products (i) has been subjected to abuseis®, neglec
negligence, accident, improper testing, impropstaltation, improper storage, improper handlingige contrary to any instructions issued by
Diablo, (ii) has been repaired or altered by pessather than Diablo, (iii) has not been instali@gerated, repaired and maintained in
accordance with the documentation or (iv) is atiidble to the Netlist Technology. In addition, fbeegoing warranty shall not apply to
Product (i) marked or identified as “sample,” [@aned or provided to Netlist at no cost, or (i#hich are sold “as is.”

(c) Remedies. If during the Warranty Period or Acceptance &eri{i) Diablo is notified promptly in writing upodiscovery of
any defect in the Products, including a detailestdption of such alleged defect, (ii) such Prodwate returned, transportation charges prepaid
to Diablo’s designated manufacturing facility ircaocdance with Diablo’s then-current return proceduis set forth by Diablo from time to
time, and (iii) Diablo’s inspections and tests deti@e that the Products are indeed defective aadPtbducts have not been subjected to any of
the conditions set forth in this Section, thenNadlist's sole remedy and Diablo’s sole obligatioder the foregoing warranty, Diablo will
replace without charge the defective Productseattrliest commercially reasonable time. Any Potglthat have been replaced under this
warranty shall have the same warranty coveragegised in 10 (a) above.

(d) Disclaimer . EXCEPT FOR THE WARRANTIES SET FORTH IN THIS SEION, DIABLO MAKES NO OTHER
WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, WITH RPECT TO ANY PRODUCTS PROVIDED IN CONNECTION WITH
THIS AGREEMENT, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, NONINFRINGEMENT, OR ARISING FROCOURSE OF PERFORMANCE, DEALING, USAGE OR TRALC

11. Term and Termination.

(@) Term . This Agreement shall become effective on theéife Date of this Agreement and shall continueafperiod of
three years (“ Initial Terr?¥). This Agreement shall be extended automaticallyhatend of the initial term or subsequent termsfoadditiona
one (1) year terms, unless terminated in accordaitbethis Agreement.
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(b) Termination for Cause . Either party may terminate this Agreement at tam (i) if the other party breaches any term
hereof and fails to cure such breach within si®f)(days after notice of such breach or (ii) if dteer party shall be or becomes insolvent, or if
either party makes an assignment for the benefiteditors, or if there are instituted by or agagither party proceedings in bankruptcy or
under any insolvency or similar law or for reorgaation, receivership or dissolution which procegdsnot dismissed within ninety (90) days.

(c) Termination for Technical Reasons In the event that after exercising commerciedigsonable efforts, Diablo is unable to
deliver production worthy Netlist Chipsets duedoktnical changes created or requested by Neffist,the establishment of this agreement,
either Netlist or Diablo shall have the right tonténate this agreement.

(d) Obligations Upon Termination . The termination or expiration of this Agreemshall in no way relieve either party from
its obligations to pay the other any sums accruedunder prior to such termination or expiration.

(e) Survival of Certain Provisions. Notwithstanding anything to the contrary in tAigreement, the following sections shall
survive termination of this Agreement: 1, 2e, 58,79, 10, 11(d), 12 and 13.

12. Standby Manufacturing Rights . At Netlist's expense, Diablo agrees to depagi & third party escrow account, pursuant to the
terms of an Escrow Agreement (which shall be miitwedreed by the parties), all engineering drawjimganufacture documents and
instructions and other written materials (includiisgis of suppliers and their addresses), includiatabase tapes necessary to enable Netlist to
manufacture, assemble, test and/or maintain théuets (“ Escrow Material§; which Escrow Materials shall be the Confidehtigormation

of Diablo. Such Escrow Agreement shall be executigitin thirty (30) days after the Effective Datedashall authorize the release of the
Escrow Materials to Netlist solely for use in actamce with the terms and conditions of this Agresintethe event of a Release Condition as
described and to be negotiated in the Escrow Agee¢m

13. Miscellaneous.

(@) Amendments and Waivers. Any term of this Agreement may be amended owadonly with the prior written consent of
the parties or their respective successors angresssn a document signed in ink by authorizedesgntatives of the parties. Any amendment
or waiver made in accordance with this Sectionldiebinding upon the parties and their respectiveressors and assigns.

(b) Successors and AssignsThe rights and obligations of each party unter Agreement shall not be assignable without the
prior written consent of the other party and angrapt to assign them without that consent will belvy Notwithstanding the foregoing, either
party may assign, upon written notice to the otheth the rights and obligations of this Agreemerthe surviving corporation in any merger
or consolidation to which it is a party or to argrgon who acquires all or substantially all ofciépital stock or assets. Any purported
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transfer, assignment or delegation in, violatiothaf foregoing will be null and void and of no ferar effect.

(c) Governing Law; Attorney Fees and Costs This Agreement and all acts and transactionsyaunt hereto and the rights ¢
obligations of the parties hereto shall be goverosedstrued and interpreted in accordance withaWws of the State of California, without
giving effect to principles of conflicts of law.

(d) Titles and Subtitles. The titles and subtitles used in this Agreenaseatused for convenience only and are not to be
considered in construing or interpreting this Agneat.

(e) Notices. Any notice required or permitted by this Agreetghall be in writing and shall be deemed suffitigoon receipt,
when delivered personally or by courier, overnigélivery service or confirmed facsimile, or fortiglet (48) hours after being deposited in the
regular mail as certified or registered mail (aiilifasent internationally) with postage prepaifisich notice is addressed to the party to be
notified at such party’s address or facsimile nuraseset forth below, or as subsequently modifigabitten notice.

® Severability . If one or more provisions of this Agreement laeéd to be unenforceable under applicable lawptréies
agree to renegotiate such provision in good faitlorder to maintain the economic position enjopgdeach party as close as possible to that
under the provision rendered unenforceable. Irettent that the parties cannot reach a mutuallgesgrie and enforceable replacement for
such provision, then (i) such provision shall beleded from this Agreement, (ii) the balance of Agreement shall be interpreted as if such
provision were so excluded and (iii) the balancéhefAgreement shall be enforceable in accordariteits terms.

(9) Entire Agreement. This Agreement, including the Exhibits attachedeto, constitutes the entire agreement betwesn su
parties pertaining to the subject matter heread,rmerges all prior negotiations and drafts of thgips with regard to the transactions
contemplated herein. Any and all other writteroal agreements existing between the parties heegtrding such transactions are expressly
canceled.

(h) Independent Contractors. The relationship of Diablo and Netlist estabdidiby this Agreement is that of independent
contractors, and nothing contained in this Agreemeth be construed (i) to give either party thensr to direct and control the day-to-day
activities of the other, (ii) to constitute the fi@s as partners, joint venturers, co-owners oemifse as participants in a joint or common
undertaking, or (iii) to allow either party to ctear assume any obligation on behalf of the ottieany purpose whatsoever.

0] Force Majeure . If the performance of this Agreement or any gélions hereunder is prevented, restricted orferted with
by reason of fire or other casualty or accidemikas$ or labor disputes, war or other violence, kmy, order, proclamation, regulation,
ordinance, demand or requirement of any governmgency, or any other act or condition beyond tlaswaable control of the parties hereto,
the party so affected upon giving prompt noticéh other parties shall be excused from such pedoce during such prevention, restriction
or interference.
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)] Export Control . Netlist acknowledges and agrees that the Prequothased under this Agreement may be subject to
restrictions and controls imposed by the UnitedeSt&xport Administration Act and the regulationsreunder. Netlist warrants that it will not
export or re-export any products purchased, oN®aife licensed, under this Agreement into any cquintwiolation of such controls or any
other laws, rules or regulations of any countrggesor jurisdiction.

(k) Counterparts . This Agreement may be executed in two or morstgrparts, each of which shall be deemed an aiigin
and all of which together shall constitute onerimstent.

[Remainder of Page Intentionally Blank ]
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IN WITNESS WHEREOF, the parties hereto have exetthis Agreement effective as of the Effective Date
Netlist, Inc.
By: /s/ James P. Perro

Name: James P. Perrc
Title:  SVP Sales & Marketin

Diablo Technologies, Inc

By: /s/ Ricardo Badalon
Name: Ricardo Badalon
Title:  C.E.O.

[SIGNATURE PAGE TO
DEVELOPMENT AND SUPPLY AGREEMENT]

14




Exhibit A

Statement of Work See

SOW Document Number MKT-SOW-VTB-001
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Exhibit B

Development Schedule

See SOW Document Number MKT-SOW-VTB-001
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Netlist Chipset

Exhibit C

Production Price Schedule

2009 2010 2011

2012

[***]
[***]

US$ [***] US$ [***] US$ [***]
US$ [  US$ [*]  US$ [+]
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Exhibit D

NRE Payment Schedule

Milestone Payment ($)

=
=
-
&
=

Specification sig-off of the Produc
Tape-out of Produc
Engineering sample shipment of Prod

Production status of Prodt

B B B B &

Total NRE Paymen
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Exhibit 10.11

CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Settlement Agreement and Amendment to
Development And Supply Agreement

This Settlement Parchment and Amendment to the IDprent and Supply Agreement (“ Amendm®nis made this 12"  day of
January 2010 (* Amendment Effective D8tdetween Diablo Technologies, Inc., a Canadiapamtion having a principal place of business
at 290 St. Joseph, Suite 200, Gatineau, Quebe&¥8Y"“ Diablo”) and Netlist, Inc., a Delaware corporation havangrincipal place of
business at 51 Discovery, Irvine, CA 92618 (* Nstl).

RECITALS

Whereas, Netlist entered into a Development ang$upgreement with Diablo to have certain produdgsigned and manufactured
by Diablo on September 10, 2008 _(* Agreem®nand

Whereas, in the course of performing this Agreentbet parties have had disputes regarding the atidigs and performance under
this Agreement, including the breaches thereof;

WHEREAS, the parties have agreed to compromiste setd resolve all past disputes, liabilities abtigations between them
concerning or regarding the alleged breaches oAgreement;

WHEREAS, the parties agree that the settlementamehdments embodied in this Agreement are madedd faith and shall not
constitute an admission of liability or other adsii® against interest by any party hereto.

Now, therefore, in consideration of the promised e mutual agreements hereinafter set forth jredding to be legally bound, the
parties hereto agree as follows:

AGREEMENTS

1. Purchase and Payment Obligationg/ithin five (5) business days of the Amendmefie&ive Date, Netlist shall:
(@) [**]
(b) [**]
(©) Provide to Diablo a delivery schedule for all deddetween now and September 2010;
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(d) Agree to provide Diablo a budget of*$*] US dollars for each Netlist Chipset qualificationeiach Netlist density
configuration added to the plan of record. Diathall use these funds solely to 1) purchase DIMids1fNetlist and 2) to purchase Netlist
customer target systems for in-system validatiothefNetlist Chipset.

(e) Agree to jointly initiate a cost benefit analysis tlevelopment of g**] . Should this analysis conclude a development is
necessary, Netlist shall initiate said development.

® Receive from Diablo the items requested below pliaa including a schedule to address the itemsastiqd below
[***]

2. Release and Covenant Not to Sue

M Diablo hereby fully releases and forever dischaigetlist, and its respective past, present anddéudéficers, directors,

representatives, employees, agents, principalsesblaers, attorneys, assigns, predecessors, socseaffiliates, and subsidiaries,
from any and all claims, causes of action, dekabijlities, rights to damages, collection, reimlament, costs, expenses, attorneys’
fees, and rights to injunctive relief, known or aokvn, relating to any alleged breach of this Agreetnby such party prior to the
Amendment Effective Date, including but not limitedany allegation by Diablo that Netlist made ioymer use of any Diablo
Confidential Information or any other technologyempassed within Diablo’s Intellectual Property iRy

(i) Diablo further covenants and agrees that it witlassert any claim or take any action against dtedli any customer or business
partner of Netlist, or claim that Netlist is nottiéled to ship products using chips procured fraimeo suppliers, now or in the future,
based on Netlist's marketing or sale of producss thilize chips procured from companies other tbablo, only with respect to the
followings claims: 1) any claim




(iii)

(iv)

v)

that Netlist or any customer or business partnéfadfist is using any Confidential Information ofdblo, provided that Netlist and
Netlist's customers and business partners under&genable precautions to maintain the confidiytiaf Diablo’s Confidential
Information; 2) any claim for patent infringemertsed on an invention arising as a consequence rif peaformed under this
Agreement; or 3) that Netlist or its customers usibess partners are otherwise using technologgloe®d by Diablo as a
consequence of worked performed under this Agreeniablo hereby expressly waives and releasegighys it may have at law or
in equity to take any legal action or other actisndescribed in this paragraph against Netlistugtomers or its business partners.
The term “business partner” as used in this papdgrafers to third parties working with Netlistéonnection with Netlist products,
and such third parties are only entitled to thequtions of this paragraph to the extent of theirkawith Netlist.

Diablo acknowledges that there is a risk that sgiset to the execution of this Amendment, it magcdver, incur or suffer facts
and/or claims which were unknown or unanticipatetha time this Amendment is executed. Diablo agledges and agrees that by
reason of the releases and covenants containeih hieie assuming the risk of such unknown factd/ar claims and agrees that this
Amendment applies thereto. In connection therevidifiblo expressly waives the benefits of SectibA2lof the California Civil
Code, which section provides as follows, and amslaf similar affect applicable in any jurisdiction

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICHHE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTINGHE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITHTHE DEBTOR.”

Release and Covenant Not to Sue by Netlist

Netlist hereby fully releases, forever discharges @ovenants not to sue Diablo and its respectagt, present and future officers,
directors, representatives, employees, agents;ipals, shareholders, attorneys, assigns, predasessiccessors, affiliates, and
subsidiaries, from any and all claims, causes tibacdebts, liabilities, rights to damages, cdilet, reimbursement, costs, expenses,
attorneys’ fees, and rights to injunctive religipkvn or unknown, relating to any alleged breacthisf Agreement by such party prior
to the Amendment Effective Date.

The foregoing Releases and Covenants Not to Susoaiatended to and do not alter or affect thegablons of either Netlist or
Diablo with respect to the Agreement or this Ameedinincluding but not limited to Diablg’obligations to provide an escrow def
or to indemnify Netlist pursuant to the terms af thgreement.

AMENDMENTS

Market Share Commitment The following Section 3(e) is hereby amendeiisirentirety to read as follows:
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“3(e) Market Share CommitmentNetlist shall allocate to Diablo the followinggeentages of Netlist Market Share for the Ne@isipsets
unless Netlist Product using Netlist Chipsets siggipby Diablo do not successfully complete requttédd party qualification. Netlist shall not
bias third party qualifications against Netlist @uot using Diablo supplied Netlist Chipsets.

“Netlist Market Share”: shall mean the number oflideChipsets shipped, invoiced or sold, as pA# qualified memory module using Diablo
supplied Netlist Chipsets or separately as indi@idomponents, by Netlist to any third party.

The Market Share Commitment shall not be cappédeatinimum percentages indicated below. Netlisilscooperate and disclose the status

of and any feedback (whether positive or negativé)iablo in connection with Netlists’s qualificati with any customers of the Netlist
Chipset.

Netlist agrees not to renegotiate the purchase prfithe Products to achieve or maintain this peegge:

0] 1st 6 Months of Netlist Productioft**] ; Between 8" and 18 months of Netlist Product[tirt] ; After 18
month of Netlist Productiorf***] .

(i) In addition, all quantities of Netlist Chipsets &mth in any Purchase Order issued by Netlist imbl» and
confirmed by Diablo in accordance with this Agreetd®ut which Diablo is completely unable to fulfdhall be
deemed to have been allocated to Diablo.

(iii) Audit . Netlist will maintain complete and accurate melsofor not less than three (3) years after thiss&ghent
expires or is terminated. Diablo may audit Nesisecords in accordance with this Section, twiee year, at its
expense; provided that a nationally recognized atiiog firm retained by Diablo (* Auditdd) will pursuant to a
confidentiality agreement have access to such dscswlely for the purposes of confirming that Neethias fulfilled
its obligations under Section (i) above.

(iv) If qualification requirements change in the 12 nharfbllowing signing this Amendment, Netlist wilivg Diablo
notice as soon as possible to allow Diablo to psepmremedy. During this period, if the produatsinot meet the
customer requirements, Netlist shall make commiyaieasonable efforts to maintain Diablo’s markbare by
increasing shipments to other customers.

9.1 Guaranteed Minimum Allocation

Notwithstanding section 3(e), Netlist shall allec&d Diablo a minimum df**] % of the Netlist total annual consumption[tf]
provided however such allocation shall be limitectmaximum of 100% of the Netlist Market Share.
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10. Production Incentive

[***]

11. Term. Section 11(a) is hereby amended in its entieetgad as follows:

“(a@) Term . This Agreement shall become effective on the&ffe Date of this Agreement and shall continueafperiod of
three (3) years (“Initial Terr?). This Agreement shall be extended automaticallthe end of the initial term or subsequent tefions
an additional one (1) year term, unless terminatextcordance with this Agreement or unless eiplagty notifies the other party in
writing of its intent not to renew at least nin€®0) days prior to the expiration of the Initialrireor subsequent term.”

16. Section Il (e) shall be amended to include:

The obligations of Diablo under Section 2 of thiméndment will survive, in accordance with the tetraseof, the term and termination of this
Agreement, and will remain in full force and effeegardless of the cause of any termination antif#ing on any successors or assigns.

GENERAL
17. Except as set forth herein, all terms and conditioithe Agreement shall remain in full force affé@. Unless otherwise defined in
this Amendment, capitalized terms used in this Admeent shall have the same meaning as set fortieiAgreement. This Amendment,
together with the Agreement, constitute the ergeeement of the parties with respect to the stibjatter hereof, and supersedes any other
agreements, promises, representations or discsssioitten or oral, concerning such subject matter.
IN WITNESS WHEREOF, the parties hereto have exetthiss Amendment effective as of the Amendment &ive Date.

Netlist, Inc.

By: /s/ Chun K. Hon¢
Name: Chun K. Hong
Title:  President, CE(C




Diablo Technologies, Inc

By: /sl Richard Badalon

Name: Richard Badalon

Title:  President, CE(




EXHIBIT 31.1

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

[, Chun K. Hong, certify that:
1. I have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Ratgant”);

2. Based on my knowledge, this report does not comtajnuntrue statement of a material fact or ométéde a material fact
necessary to make the statements made, in lightdafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statement$,aéimer financial information included in this repdairly present in all
material respects the financial condition, resofteperations and cash flows of the Registrantfaara for, the periods presented in this report;

4, The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 13a)Hnd 15d-15(e)) and internal control over firnaheporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f)) for the Registrand we have:

a) designed such disclosure controls and proceduresused such disclosure controls and procedures tesigned
under our supervision, to ensure that materiakinédion relating to the Registrant, including ithsolidated subsidiaries, is made known to us
by others within those entities, particularly dgrithe period in which this report is being prepared

b) designed such internal control over financial réipgr or caused such internal control over finahedporting to be
designed under our supervision, to provide readeredsurance regarding the reliability of financggorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) evaluated the effectiveness of the Registrant'slalisire controls and procedures and presentedsingport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of tHegeovered by this report based on such
evaluation; and

d) disclosed in this report any change in the Regissanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgi®eant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or is
reasonably likely to materially affect, the Regisit's internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | eadisclosed, based on our most recent evaluatigrterhal control over
financial reporting, to the Registrant’s auditonsldhe audit committee of the Registrant’s boardiactors (or persons performing the
equivalent functions):

a) all significant deficiencies and material weaknsssethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgnmarize and report financial information;
and

b) any fraud, whether or not material, that involveanagement or other employees who have a significéain the
Registrant’s internal control over financial repogt

May 17, 2010 /s/ Chun K. Hon¢
Chun K. Hong
President, Chief Executive Officer and ChairmaithefBoarc
(Principal Executive Officer




EXHIBIT 31.2

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

[, Gail M. Sasaki, certify that:
1. I have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Ratgant”);

2. Based on my knowledge, this report does not comtajnuntrue statement of a material fact or ométéde a material fact
necessary to make the statements made, in lightdafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statement$,aéimer financial information included in this repdairly present in all
material respects the financial condition, resofteperations and cash flows of the Registrantfaara for, the periods presented in this report;

4, The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 13a)Hnd 15d-15(e)) and internal control over firnaheporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f) for the Registrand we have:

a) designed such disclosure controls and proceduresused such disclosure controls and procedures tesigned
under our supervision, to ensure that materiakinédion relating to the Registrant, including ithsolidated subsidiaries, is made known to us
by others within those entities, particularly dgrithe period in which this report is being prepared

b) designed such internal control over financial réipgr or caused such internal control over finahedporting to be
designed under our supervision, to provide readeredsurance regarding the reliability of financggorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) evaluated the effectiveness of the Registrant'slalisire controls and procedures and presentedsingport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of tHegeovered by this report based on such
evaluation; and

d) disclosed in this report any change in the Regissanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgi®eant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or is
reasonably likely to materially affect, the Regisit's internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | eadisclosed, based on our most recent evaluatigrterhal control over
financial reporting, to the Registrant’s auditonsldhe audit committee of the Registrant’s boardiactors (or persons performing the
equivalent functions):

a) all significant deficiencies and material weaknsssethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgnmarize and report financial information;
and

b) any fraud, whether or not material, that involveanagement or other employees who have a significéain the
Registrant’s internal control over financial repogt

May 17, 2010 /s/ Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




Exhibit 32

CERTIFICATIONS PURSUANT TO 18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANESOXLEY ACT OF 2002

In connection with the Quarterly Report on FormQ@f Netlist, Inc., a Delaware corporation (“Netljsfor the quarter ended April 3, 2010
(the “Report”), Chun K. Hong, president, chief exte officer and chairman of the board of Netlamd Gail M. Sasaki, vice president and
chief financial officer of Netlist, each hereby tifes, pursuant to 18 U.S.C. Section 1350, as tetbpursuant to Section 906 of the Sarbanes-
Oxley Act of 2002, that, to his or her knowledge:

(1) the Report fully complies with the requirementsSefction 13(a) of the Securities Exchange Act 041 @&d

2 the information contained in the Report fairly pmets, in all material respects, the financial ctadiand results of
operations of Netlist, Inc.

May 17, 2010 /s/ Chun K. Hon¢
Chun K. Hong
President, Chief Executive Officer and Chairmathef Boarc
(Principal Executive Officer

May 17, 201C /s/ Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




