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PART I. FINANCIAL INFORMATION
Item 1. Financial Statements

NETLIST, INC. AND SUBSIDIARIES

Condensed Consolidated Balance Sheets
(in thousands, except par value)

(unaudited) (audited)
September 28 December 29
2013 2012
ASSETS
Current asset:
Cash and cash equivalel $ 7,02¢ % 7,75k
Restricted cas 1,00( —
Investments in marketable securit — 41t
Accounts receivable, n 2,11( 3,43¢
Inventories 4,26¢ 7,38(
Prepaid expenses and other current a: 49: 72%
Total current asse 14,90: 19,70°
Property and equipment, r 1,44¢ 2,56(
Debt issuance cos 731 —
Other asset 124 13(
Total asset $ 17,208 $ 22,39:
LIABILITIES AND STOCKHOLDERS' EQUITY
Current liabilities:
Accounts payabl $ 2,41C $ 3,36
Accrued payroll and related liabilitit 767 784
Accrued expenses and other current liabili 52t 497
Accrued engineering charg 50C 45(C
Current portion of long term de 5 3,49:
Total current liabilities 4,207 8,591
Long term debt, net of current portion and debtaiisit of $1,13! 4,867 —
Other liabilities 103 94
Total liabilities 9,17 8,68t
Commitments and contingenci
Stockholder' equity:
Common stock, $0.001 par value - 90,000 shareorréd; 31,574 (2013) and 30,348 (2012) shares
issued and outstandit 31 3C
Additional paic-in capital 103,89. 100,40:
Accumulated defici (95,89 (86,727)
Total stockholder equity 8,02¢ 13,71:
$ 17,20 $ 22,39'

Total liabilities and stockholde’ equity

See accompanying notes.
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Net sales
Cost of sales(1
Gross profit
Operating expense
Research and development
Selling, general and administrative
Total operating expens
Operating los!
Other income (expense
Interest expense, n
Other income (expense), r
Total other expense, n
Loss before provision for income tax
Provision for income taxe
Net loss
Net loss per common sha
Basic and dilutes

Weightec-average common shares outstand

Basic and dilutes

NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Oions
(in thousands, except per share amounts)

Three Months Ended

Nine Months Ended

(1) Amounts include stock-based compensation esgas follows:

Cost of sale:
Research and developme
Selling, general and administrati

September 28 September 29 September 28 September 29
2013 2012 2013 2012
$ 428¢ $ 6,391 15,31¢ $ 30,91(
3,89¢ 6,00: 14,11: 22,34¢
39: 38¢ 1,20¢ 8,56:
1,641 2,61¢ 4,941 10,22:
1,554 2,497 4,88( 7,971
3,19¢ 5,117 9,821 18,20«
(2,807) (4,729 (8,615 (9,647)
(329) (98) (542) (24¢)
(8) 4 (8) 12
(332) (94) (550 (23€)
(3,139 (4,819 (9,16%) (9,87¢)
7 4 9 5
$ (3,14) $ (4,827) (9,179 $ (9,887
$ (0.10 $ (0.17) (0.30 $ (0.36)
31,26¢ 28,19¢ 30,59¢ 27,68(
$ 13 $ 28 37 % 10t
162 19z 44C 53¢
26€ 294 76€ 877

See accompanying notes.
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NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Comghensive Loss
(in thousands)

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Net loss $ (3,141 $ (4,829 $ 9,179 $ (9,887)
Other comprehensive los
Net unrealized loss on investments in marketaldargees,

net of tax — (2) — (D

Total comprehensive lo $ GB.14) $ (4,829 $ 9,179 $ (9,889

See accompanying notes.
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NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Caltows

Cash flows from operating activitie
Net loss

(in thousands)

Adjustments to reconcile net loss to net cash usegerating activities

Depreciation and amortizatic
Amortization of debt discount and debt issuancést
Gain on disposal of property and equipm
Stocl-based compensatic
Changes in operating assets and liabilit
Restricted cas
Accounts receivabl
Inventories
Prepaid expenses and other current a:
Other asset
Accounts payabl
Accrued payroll and related liabilitie
Accrued expenses and other current liabili
Accrued engineering charg
Net cash used in operating activit
Cash flows from investing activitie
Acquisition of property and equipme
Proceeds from sale of property and equipn

Proceeds from maturities and sales of investmentsarketable securitie

Net cash provided by (used in) investing activi
Cash flows from financing activitie

Borrowings on line of cred

Payments on line of crec

Proceeds from bank term loan, net of issuance

Payments on del

Proceeds from public offering, n

Proceeds from exercise of equity awards, net efga®mitted for restricted sto

Net cash provided by financing activiti
Decrease in cash and cash equival
Cash and cash equivalents at beginning of p¢

Cash and cash equivalents at end of pe

See accompanying notes.
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Nine Months Ended

September 28 September 29
2013 2012

$ (9,179 $ (9,887
1,16¢ 1,541

164 —

(5 —

1,24¢ 1,52(
(1,000 —
1,32¢ 7,764
3,111 (3,919

47(C (165)

6 32

(957) (2,257

(17) (742)

37 45¢

5C —
(3,58() (5,650)
(75) (1,64¢)

25 —

41F —
36t (1,64¢)

— 3,20(
— (400)

2,48: 1,31¢
(1,029 (1,149
1,00¢ 3,61:

24 621

2,48¢ 7,204
(726) (94)
7,75¢% 10,53¢

$ 7,02¢ $ 10,44
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NETLIST, INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
SEPTEMBER 28, 2013

Note 1—Description of Business

Netlist, Inc. (the “Company” or “Netlist”) desigrsd manufactures a wide variety of high performatlugic-based memory
subsystems for the global datacenter, storage ighdperformance computing and communications markéte Company’s memory
subsystems consist of combinations of dynamic randocess memory integrated circuits (‘DRAM ICs™DRAM”), NAND flash memory
(“NAND"), application-specific integrated circui(sASICs”) and other components assembled on prictexlit boards (“PCBs”). Netlist
primarily markets and sells its products to leadinginal equipment manufacturer (“OEM”) customérhe Company’s solutions are targeted
at applications where memory plays a key role ieting system performance requirements. The Comleseyages a portfolio of proprietary
technologies and design techniques, includingiefiicplanar design, alternative packaging techriqued custom semiconductor logic, to
deliver memory subsystems with high memory densityall form factor, high signal integrity, attraaithermal characteristics, reduced powe
consumption and low cost per bit. Our NVvault™ protis the first to offer both DRAM and NAND in gasdard form factor memory
subsystem as a persistent DIMM in mission critaggblications.

Netlist was incorporated in June 2000 and is headered in Irvine, California. In 2007, the Compasgablished a manufacturing
facility in the People’s Republic of China (the “€R, which became operational in July 2007 uponghecessful qualification of certain key
customers.

Liquidity

The Company incurred net losses of approximatelg $8llion and $9.9 million for the nine months exdSeptember 28, 2013 and
September 29, 2012, respectively, and has an adatedudeficit of approximately $95.9 million as®éptember 28, 2013.

On July 18, 2013, the Company obtained debt fimanof up to $10 million in term loans and up torfilflion in revolving loans from
DBD Credit Funding, LLC (“DBD"), a Delaware limitdébility company, an affiliate of Fortress Investnt Group, LLC (see Note 6). The
first tranche ($6 million) of the debt was drawmirdiately and used to pay down all the Silicon &aBank term debt and related obligations
of approximately $3 million. The tangible net wodovenant in connection with the credit agreeneatered into with Silicon Valley Bank
was relaxed as part of the SVB amendment agreenteéaoh also waived certain events of default relatedoncompliance. The new financing
with DBD does not have fixed charge ratio or talggitet worth covenants, and the loan is interelst fom the first 18 months of the 36 month
term.

Concurrent with the debt financing, the Compangediadditional net proceeds of approximately $98BDiA a registered public
offering of its securities from an institutionalvstor for the sale of 1,098,902 shares of comnmeksnd a seven-year warrant to purchase
1,098,902 shares of common stock at an exercise pfi$1.00 per share.

Pursuant to the Company’s sales agreement withnisalt Capital Markets LLC (“Ascendiant”),the Compgaaised net proceeds of
approximately $48,000 during the nine months erf8kgotember 28, 2013, approximately $3.9 milliorhie year ended December 29, 2012
approximately $1.9 million in the year ended Decenti, 2011. The sales agreement expires on Noxmepih 2013.
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If adequate working capital is not available wheeaded, the Company may be required to significantidify its business model and
operations to reduce spending to a sustainablé¢ leseifficient working capital could cause the Gmamy to be unable to execute its business
plan, take advantage of future opportunities, espo&d to competitive pressures or customer reqeinésnit may also cause the Company to
delay, scale back or eliminate some or all ofétsearch and development programs, or to reduceagemperations. While there is no
assurance that the Company can meet its reveneeafsis, management anticipates that it can suodigssfecute its plans and continue
operations for at least the next twelve months.

Note 2—Summary of Significant Accounting Policies
Basis of Presentation

The interim unaudited condensed consolidated filaastatements have been prepared in accordanbeaagbunting principles generally
accepted in the United States of America (the “Uf8r interim financial information and with thastructions to Securities and Exchange
Commission (“*SEC”) Form 10-Q and Article 8 of SEEdrlation S-X. These condensed consolidated fiahstatements do not include all of
the information and footnotes required by accounfirinciples generally accepted in the U.S. for ptate financial statements. Therefore,
these unaudited condensed consolidated finaneit@ments should be read in conjunction with the @amg’s audited consolidated financial
statements and notes thereto for the year endeeniir 29, 2012, included in the Company’s AnnuagddReon Form 1K filed with the SEC
on March 29, 2013.

The condensed consolidated financial statemenlisdad herein as of September 28, 2013 are unauditsdever, they contain all normal
recurring accruals and adjustments that, in thaeiopiof the Compang’ management, are necessary to present fairlyotigensed consolidat
financial position of the Company and its whollytoed subsidiaries as of September 28, 2013, theeosied consolidated statements of its
operations and comprehensive loss for the threenem@dmonths ended September 28, 2013 and Sept@ab2012, and the condensed
consolidated statements of cash flows for the mpaths ended September 28, 2013 and Septembe®@P®, The results of operations for the
nine months ended September 28, 2013 are not rmeitgasdicative of the results to be expectedtfar full year or any future interim periods.

Principles of Consolidation

The condensed consolidated financial statementsdadhe accounts of Netlist, Inc. and its whollyred subsidiaries. All intercompany
balances and transactions have been eliminatezhsotidation.

Fiscal Year

The Company operates under a 52/53-week fiscalgmding on the Saturday closest to December 3t fiseml 2013, the Company’s
fiscal year is scheduled to end on December 283 20 will consist of 52 weeks. Each of the Compafigst three quarters in a fiscal year is
comprised of 13 weeks.

Use of Estimates

The preparation of financial statements in confeymiith accounting principles generally acceptethia U.S. requires management to
make estimates and assumptions that affect thetegpamounts of assets and liabilities and disctosiicontingent assets and liabilities at the
date of the condensed consolidated financial set¢snand the reported amounts of net sales arehs&p during the reporting period. By tt
nature, these estimates and assumptions are stbpttinherent degree of uncertainty. Signifieesttmates made by management include,
among others, provisions for uncollectible recelgaland sales returns, warranty liabilities, vadrabf inventories, fair value of financial
instruments, recoverability of long-lived asseteck-based transactions and realization of defaar@ssets. The Company bases its estimate
on historical experience, knowledge of current ¢oois and our beliefs of what could occur in theufe considering available information.
The Company reviews its estimates on an on-goisgb#@he actual results experienced by the Compeaydiffer materially and adversely
from its estimates. To the extent there are matéiff@rences between the estimates and the actsalts, future results of operations will be
affected.

Revenue Recognition

The Company'’s revenues primarily consist of prodiadés of high-performance memory subsystems to ©BRdvenues also include
sales of excess component inventories to distrisutnd other users of memory integrated circultSq"). Such sales amounted to less than
$0.1 million for each of the three and nine morghiqgds ended September 28, 2013 and Septembe®23, 2
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The Company recognizes revenues in accordancehdtRinancial Accounting Standards Board (“FASB9cAunting Standards
Coadification (*ASC”") Topic 605. Accordingly, the Company recognizesraies when there is persuasive evidence of angamaant, produc
delivery and acceptance have occurred, the salesiprfixed or determinable, and collectibility thie resulting receivable is reasonably
assured.

The Company generally uses customer purchase aaddfsr contracts as evidence of an arrangemefivebDeoccurs when goods are
shipped for customers with FOB Shipping Point teamd upon receipt for customers with FOB Destimatesms, at which time title and risk
of loss transfer to the customer. Shipping docusiarg used to verify delivery and customer accegtahhe Company assesses whether the
sales price is fixed or determinable based on #yengnt terms associated with the transaction aredheh the sales price is subject to refund.
Customers are generally allowed limited rightsedfirn for up to 30 days, except for sales of excesgponent inventories, which contain no
right-of-return privileges. Estimated returns arevided for at the time of sale based on historgegderience or specific identification of an
event necessitating a reserve. The Company offstamalard product warranty to its customers andbasther post-shipment obligations. The
Company assesses collectibility based on the eveditiness of the customer as determined by cobgitks and evaluations, as well as the
customer’s payment history.

All amounts billed to customers related to shippamgl handling are classified as revenues, whileaaiis incurred by the Company for
shipping and handling are classified as cost afssal

Cash and Cash Equivalents

Cash and cash equivalents consist of cash andtemorinvestments with original maturities of threenths or less, other than short-term
investments in securities that lack an active nmarke

Restricted Cash
Restricted cash of $1 million, as of September2283, consists of cash to secure two standby $ettecredit.
Investments in Marketable Securities

The Company accounts for its investments in maletsecurities in accordance with ASC Topic 320e Tompany determines the
appropriate classification of its investments attiilme of purchase and reevaluates such desigrettiesch balance sheet date. The Company’
investments in marketable securities have beesifies and accounted for as available-for-sale h@gemanagement’s investment intentions
relating to these securities. Available-&ale securities are stated at fair value, genebalded on market quotes, to the extent they aiilabie
Unrealized gains and losses, net of applicablerdafdaxes, are recorded as a component of otimeprehensive income (loss). Realized gain:
and losses and declines in value judged to be tithartemporary are determined based on the spébéfintification method and are reporte«
other income, net in the consolidated statementpefations.

The Company generally invests its excess cashrimedtic bank-issued certificates of deposit whialmycgederal deposit insurance, money
market funds and highly liquid debt instrumentdJd®. municipalities, corporations and the U.S. goreent and its agencies. All highly liquid
investments with stated maturities of three mowthess from the date of purchase are classifiezhsls equivalents; all investments with st
maturities of greater than three months are classifs investments in marketable securities.

Fair Value of Financial Instruments

The Company’s financial instruments consist priaftipof cash and cash equivalents, investmentsarkatable securities, accounts
receivable, accounts payable, accrued expensesedmdhstruments. The fair value of the Compaieg'sh equivalents and investments in
marketable securities is determined based on qumteés in active markets for identical assetsewdl 1 inputs. The Company recognizes
transfers between Levels 1 through 3 of the fauevdierarchy at the beginning of the reportinggekr The Company believes that the carr
values of all other financial instruments approxiendoeir current fair values due to their naturd eespective durations.

9




Table of Contents
Allowance for Doubtful Accounts

The Company evaluates the collectibility of acceueteivable based on a combination of factorsab®es where the Company is awar
circumstances that may impair a specific custorrednibty to meet its financial obligations subsequi the original sale, the Company will
record an allowance against amounts due, and theeelice the net recognized receivable to the attberCompany reasonably believes will
be collected. For all other customers, the Companygrds allowances for doubtful accounts basedasifynon the length of time the
receivables are past due based on the terms ofitfirating transaction, the current business emvirent and its historical experience.
Uncollectible accounts are charged against thevathee for doubtful accounts when all cost effectisenmercial means of collection have
been exhausted.

Concentration of Credit Risk

Financial instruments that potentially subject@@mpany to significant concentrations of credik @snsist principally of cash and cash
equivalents, investments in marketable securitied,accounts receivable.

The Company invests its cash equivalents primaritponey market mutual funds. Cash equivalentsrermtained with high quality
institutions, the composition and maturities of erhare regularly monitored by management. The Compad $1.3 million of Federal Depc
Insurance Corporation and Securities Investor etiote Corporation insured cash and cash equivakreptember 28, 2013. Investments in
marketable securities are generally in hagielit quality debt instruments. Such investmengsiaade only in instruments issued or enhance
high-quality institutions. The Company has nouimed any credit losses related to these invessnent

The Company’s trade accounts receivable are priynderived from sales to OEMs in the computer indusThe Company performs
credit evaluations of its customers’ financial cibioth and limits the amount of credit extended wieemed necessary, but generally requires
no collateral. The Company believes that the comagon of credit risk in its trade receivablesrisderated by its credit evaluation process,
relatively short collection terms, the high levékeedit worthiness of its customers (see Notd@gign credit insurance and letters of credit
issued on the Company’s behalf. Reserves are aiadut for potential credit losses, and such lobggerically have not been significant and
have been within management’s expectations.

Inventories

Inventories are valued at the lower of actual togturchase or manufacture the inventory or theeddizable value of the inventory. Ci
is determined on an average cost basis which appabes actual cost on a first-in, first-out basid &ncludes raw materials, labor and
manufacturing overhead. At each balance sheet @& ompany evaluates its ending inventory quastidn hand and on order and records a
provision for excess quantities and obsolescenoemy other factors, the Company considers histodieanand and forecasted demand in
relation to the inventory on hand, competitivenafsgroduct offerings, market conditions and prodifetcycles when determining
obsolescence and net realizable value. In additienCompany considers changes in the market wdloemponents in determining the net
realizable value of its inventory. Once establisheder of cost or market write-downs are considgrermanent adjustments to the cost basis
of the excess or obsolete inventories. Provisesaanade to reduce excess or obsolete inventortbeir estimated net realizable values.

Deferred Financing Costs, Debt Discount and Detdtbddebt-Related Warrants

Costs incurred to issue debt are deferred anddedin debt issuance costs in the accompanyingtidated balance sheet. The
Company amortizes debt issuance costs over thewdgterm of the related debt using the effectiterest method. Debt discounts relate to
the relative fair value of any warrants issuedanjanction with the debt are recorded as a redadtiche debt balance and accreted over the
expected term of the debt to interest expense ubmgffective interest method.

Property and Equipment

Property and equipment are recorded at cost aneciafed on a straighifie basis over their estimated useful lives, whieherally rang
from three to seven years. Leasehold improvemeateegorded at cost and amortized on a straightHasis over the shorter of their estimatec
useful lives or the remaining lease term.
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Impairment of Long-Lived Assets

The Company evaluates the recoverability of theyaag value of long-lived assets held and usedhgy@ompany for impairment on at
least an annual basis or whenever events or chamg@sumstances indicate that their carrying eatiay not be recoverable. When such
factors and circumstances exist, the Company cagsghe projected undiscounted future net cash famsssciated with the related asset or
group of assets over their estimated useful ligzsrest their respective carrying amount. If ther'yiag value is determined not to be
recoverable from future operating cash flows, theehis deemed impaired and an impairment logcgnized to the extent the carrying value
exceeds the estimated fair value of the assetfdihealue of the asset or asset group is basadarket value when available, or when
unavailable, on discounted expected cash flows.ddrapany’s management believes there is no impairwfdong-lived assets as of
September 28, 2013. There can be no assuranceyéwleat market conditions will not change or dachéor the Company’s products will
continue, which could result in future impairmehtang-lived assets.

Warranties

The Company offers warranties generally rangingifame to three years, depending on the produchegdtiated terms of the purchase
agreements with customers. Such warranties rether€ompany to repair or replace defective prodetcirned to the Company during the
warranty period at no cost to the customer. Waigarare not offered on sales of excess componeeniary. The Company records an
estimate for warranty-related costs at the timsabé based on its historical and estimated praetigin rates and expected repair or
replacement costs (see Note 3). Such costs hategitddly been consistent between periods and withanagement’s expectations and the
provisions established.

Stock-Based Compensation

The Company accounts for equity issuances to nguiegr@es in accordance with ASC Topic 505. All sactions in which goods or
services are the consideration received for theaisse of equity instruments are accounted for baredtie fair value of the consideration
received or the fair value of the equity instrumisstied, whichever is more reliably measurable. Mbasurement date used to determine the
fair value of the equity instrument issued is thdier of the date on which the third-party perfamoe is complete or the date on which it is
probable that performance will occur.

In accordance with ASC Topic 718, employee andctlirestockbased compensation expense recognized during thoel g based on tf
value of the portion of stock-based payment awtrdsis ultimately expected to vest during the @eriGiven that stock-based compensation
expense recognized in the condensed consolidatzivents of operations is based on awards ultignaigdected to vest, it has been reduced
for estimated forfeitures. ASC Topic 718 requiredditures to be estimated at the time of grantrawésed, if necessary, in subsequent period
if actual forfeitures differ from those estimat&he Company’s estimated average forfeiture ratedased on historical forfeiture experience
and estimated future forfeitures.

The fair value of common stock option awards to leryges and directors is calculated using the Bachkeles option pricing model. The
Black-Scholes model requires subjective assumptiegarding future stock price volatility and expettime to exercise, along with
assumptions about the risk-free interest rate apdaed dividends, all of which affect the estindafer values of the Company’s common
stock option awards. The expected term of optgrasted is calculated as the average of the weighegsting period and the contractual
expiration date of the option. This calculatiot&sed on the safe harbor method permitted by H@@i8 instances where the vesting and
exercise terms of options granted meet certainitiond and where limited historical exercise datavailable. The expected volatility is basec
on the historical volatility of the Company’s commstock. The risk-free rate selected to valuegyicular grant is based on the U.S.
Treasury rate that corresponds to the expecteddéthe grant effective as of the date of the grahe expected dividend assumption is basec
on the Company’s history and management’s expectagigarding dividend payouts. Compensation ex@&rscommon stock option awards
with graded vesting schedules is recognized ora#gbt-line basis over the requisite service pefardhe last separately vesting portion of the
award, provided that the accumulated cost recodgraseof any date at least equals the value ofdékted portion of the award.

The Company recognizes the fair value of restristedk awards issued to employees and outsidetdieeas stock-based compensation
expense on a straight-line basis over the ves@ngg for the last separately vesting portion & #twards. Fair value is determined as the
difference between the closing price of our comrmsimtk on the grant date and the purchase prideeafesstricted stock award, if any, reduced
by expected forfeitures.
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Income Taxes

Under ASC Topic 270, the Company is required taistdis effective tax rate each quarter to be @est with the estimated annual
effective tax rate. The Company is also requirecttmrd the tax impact of certain discrete itermsjswal or infrequently occurring, including
changes in judgment about valuation allowancesefiiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax berwiitbe recognized are excluded from the
estimated annual effective tax rate. The impastuch an exclusion could result in a higher or loefézctive tax rate during a particular
quarter, based upon the mix and timing of actualings versus annual projections.

Deferred tax assets and liabilities are recogniaaéflect the estimated future tax effects, calted at currently effective tax rates, of
future deductible or taxable amounts attributablewents that have been recognized on a cumuladisis in the condensed consolidated
financial statements. A valuation allowance ralatea net deferred tax asset is recorded whemitire likely than not that some portion of
deferred tax asset will not be realized.

ASC Topic 740 prescribes a recognition thresholll measurement requirement for the financial statemeeognition of a tax position
that has been taken or is expected to be takertanraturn and also provides guidance on de-rétiognclassification, interest and penalties,
accounting in interim periods, disclosure, andgiton. Under ASC Topic 740 the Company may onbogize or continue to recognize tax
positions that meet a “more likely than not” threlsh

Research and Development Expenses
Research and development expenditures are expengedperiod incurred.
Collaboration Agreements

In 2011, the Company entered into two memory teldgypCollaboration Agreements. The first agreenigat HyperClou® Technology
Collaboration Agreement (the “IBM Agreement”) wittiternational Business Machines (“IBM”). Under tiBM Agreement, IBM and the
Company have agreed to cooperate with respecetquhlification of HyperCloul  technology for usghnBM servers and to engage in
certain joint marketing efforts if qualification &hieved. IBM and the Company have agreed to comeswurces and funds in support of thes
activities. The IBM Agreement is non-exclusive.

The second agreement is a Collaboration Agreentieat'iP Agreement”) with Hewlett-Packard Compang®”). Under the HP
Agreement, HP and the Company agreed to coopandteanmit resources in furtherance of qualifyindHgperCloud® technology for use
with HP servers and to engage in certain joint retink efforts if qualification is achieved. HP ah@ Company agreed to commit resources
and funds in support of these activities. The HPe&gent is exclusive for a period of time. HP dr@l€ompany agreed to collaborate on the
future use of HyperClou8l load reduction and ranittiplication technologies for next generation sgrinemory for HP.

In total, the Company reimbursed IBM and HP $0.Riom and $1 million, respectively, for the costa#drtain qualification activities. In
addition, the Company made $0.8 million of paymeat8BM for joint HyperCloud® marketing activitieall of which have been amortized
based on actual unit shipments compared with etgirtatal shipments over the term of the Collaboraf\greement. The Company’s net
sales were determined after deduction of such mestallowances, in accordance with ASC 605-50. &lean be no assurance that the efforts
undertaken under either of the IBM or HP collabioraagreements will result in revenues for the Canypthat are sufficient to cover the cost
of qualification activities, including payments neaih HP and IBM under the collaboration agreements.

Risks and Uncertainties

The Company is subject to certain risks and uniceiga including their ability to obtain profitabtgperations due to the Compasyiistory
of losses and accumulated deficits, the Compargpeddence on a few customers for a significanigodf revenues, risks related to
intellectual property matters, market developméramal demand for the Company’s products, and thgtkeof the sales cycle. Such risks
could have a material adverse effect on the Conipamynsolidated financial position, results of gd@ns or cash flows.

The Company has invested and expects to continiést a significant portion of its research aegtalopment budget into the design of
ASIC devices, including the HyperCloidd memory sugiism. This new design and the products it is ipated into are subject to increased
risks as compared to the Company’s existing pradddie Company may be unable to achieve custonmmeadtet acceptance of the
HyperCloud® memory subsystem or other new produoctachieve
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such acceptance in a timely manner. The Compangxerienced a longer qualification cycle thanapéited with its HyperClou8l memory
subsystems, and as of September 28, 2013, theqirds not generated significant revenue relatiitbe Company’s investment in the
product. The Company has entered into collaboratgreements with both HP and IBM pursuant to whiigse OEMs have cooperated with
the Company to qualify HyperClo® for use in thegpective products. The qualifying OEMs have gedgaand continue to engage with the
Company in joint marketing and further product depenent efforts. The Company and each of the OEM® ltommitted financial and other
resources toward the collaboration. There can bessarance that the efforts undertaken pursuaeittter of the collaborative agreements will
result in any new revenues for the Company. Fudkedéays or any failure in placing or qualifyingghgroduct with HP, IBM or other potential
customers would adversely impact the Company’saaieged results of operations.

The Company’s operations in the PRC are subjecatious political, geographical and economic rigkg uncertainties inherent to
conducting business in the PRC. These includeataunot limited to, (i) potential changes in ecomoonditions in the region, (ii) managing a
local workforce that may subject the Company toeutainties or certain regulatory policies, (iii)actges in other policies of the Chinese
governmental and regulatory agencies, and (iv) gasun the laws and policies of the U.S. governmegarding the conduct of business in
foreign countries, generally, or in the PRC, intigafar. Additionally, the Chinese government coigrthe procedures by which its local
currency, the Chinese Renminbi (“RMB”), is convdrieto other currencies and by which dividends rbayleclared or capital distributed for
the purpose of repatriation of earnings and investsy If restrictions in the conversion of RMB prthe repatriation of earnings and
investments through dividend and capital distrimutiestrictions are instituted, the Company’s ofi@na and operating results may be
negatively impacted. The liabilities of the Compargubsidiaries in the PRC exceeded its assetbSsptember 28, 2013 and December 29,
2012.

Foreign Currency Remeasurement

The functional currency of the Company’s foreigbsdiary is the U.S. dollar. Local currency finaal@tatements are remeasured into
U.S. dollars at the exchange rate in effect ab®btalance sheet date for monetary assets anlitigstand the historical exchange rate for
nonmonetary assets and liabilities. Expenses aneasured using the average exchange rate for thogl pexcept items related to nonmonetary
assets and liabilities, which are remeasured usistgrical exchange rates. All remeasurement gaigslosses are included in determining net
loss. Transaction gains and losses were not &ignifin the three and nine months ended SepteB&et013 or September 29, 2012.

Net Loss Per Share

Basic net loss per share is calculated by dividiegloss by the weighted-average common sharetaadtag during the period, excluding
unvested shares issued pursuant to restricted atarels under the Company’s share-based compemgdaios. Diluted net loss per share is
calculated by dividing the net loss by the weigkawdrage shares and dilutive potential common shautstanding during the period. Dilutive
potential shares consist of dilutive shares issuapbn the exercise or vesting of outstanding stqtions, warrants and restricted stock
awards, respectively, computed using the treasopksnethod. In periods of losses, basic andatllbss per share are the same, as the effe
of stock options and unvested restricted sharedsivam loss per share is anti-dilutive.
Note 3—Supplemental Financial Information

Inventories

Inventories consist of the following (in thousands)

September 28 December 29
2013 2012
Raw material $ 263¢ $ 4,54¢
Work in proces: 33C 7C
Finished good 1,30( 2,76¢€
$ 426¢ $ 7,38(
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Warranty Liabilities

The following table summarizes the activity relatedhe warranty liabilities (in thousands):

Nine Months Ended

September 28 September 29
2013 2012
Beginning balanc $ 23t % 18¢
Estimated cost of warranty claims charged to cobsttes 93 14¢
Cost of actual warranty clain (70) (10%)
Ending balanc 25¢ 232
Less current portio (15E) (139
Long-term warranty obligation $ 10z $ 93

The allowance for warranty liabilities expectedwincurred within one year is included as a corepbif accrued expenses and other
current liabilities in the accompanying condensedsolidated balance sheets. The allowance foranfriiabilities expected to be incurred
after one year is included as a component of difeilities in the accompanying condensed constdiddnalance sheets.

Computation of Net Loss Per Share

The following table sets forth the computation ef toss per share, including the reconciliatiothef numerator and denominator used in
the calculation of basic and diluted net loss pars (in thousands, except per share data):

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012

Basic and diluted net loss per share:
Numerator: Net los $ (3,140 $ (4,822) $ (9,179 $ (9,887)
Denominator: Weighted-average common shares oudlisign

basic and dilute: 31,26¢ 28,19¢ 30,59¢ 27,68(
Basic and diluted net loss per sh $ 010 $ (0179 $ (030 $ (0.36)

The following table sets forth potentially dilutieemmon share equivalents, consisting of shareslids upon the exercise or vesting of
outstanding stock options and restricted stock dsyaespectively computed using the treasury stoethod. These potential common shares
have been excluded from the diluted net loss parestalculations above as their effect would bedihitive for the periods then ended (in
thousands):

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Common share equivaler 232 424 22t 764

The above common share equivalents would haveibekred in the calculation of diluted earnings gleare had the Company reported
net income for the periods then ended.
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Major Customers

The Company’s product sales have historically lmmrtentrated in a small number of customers. Thewong table sets forth sales
to customers comprising 10% or more of the Compmangt sales as follows:

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Customer:
Customer A 51% 32% 39% 65%
Customer E 14% 28% 17% 12%

The Company’s accounts receivable as of Septenthet(3 were concentrated with two customers, sgiting approximately 60%
and 14% of aggregate gross receivables. At Decethe012, two customers represented approximdtelty and 24% of aggregate gross
receivables. A significant reduction in sales tothe inability to collect receivables from, a sfiggant customer could have a material adverse
impact on the Company. The Company mitigates rigk fereign receivables by purchasing comprehenfgueign credit insurance.

Cash Flow Information

The following table sets forth supplemental disates of cash flow information and non-cash inveséind financing activities (in
thousands):

Nine Months Ended

September 28 September 29
2013 2012
Supplemental disclosure of r-cash investing and financing activitie
Purchase of equipment not paid for at the endeptriod $ — 3 17¢
Debt financed acquisition of fixed ass $ 24C % 18C
Debt issuance costs associated with July debtdingi $ 32: % —
Debt discount related to the relative fair valuelefachable warrants issu $ 1,21t $ =
Paydown of SVB term loan directly with proceedsirduly debt financin $ 2,731 % —

Note 4—Fair Value Measurements

The following tables detail the fair value measueets within the fair value hierarchy of the Compargssets (in thousands):

Fair Value Measurements at September 28, 2013 Usii

Quoted Prices Significant
in Active Other Significant
Fair Value at Markets for Observable Unobservable
September 28 Identical Assets Inputs Inputs
2013 (Level 1) (Level 2) (Level 3)
Money market mutual func $ 2,83¢ $ 2,83 $ — 3 —
Total $ 2,83 $ 283 $ — $ —
Fair Value Measurements at December 29, 2012 Usi|
Quoted Prices Significant
in Active Other Significant
Fair Value at Markets for Observable Unobservable
December 29 Identical Assets Inputs Inputs
2012 (Level 1) (Level 2) (Level 3)
Money market mutual func $ 2,33t $ 233 $ — % —
Auction and variable floating rate not 41°% — — 41F
Total $ 2,75¢ $ 233 $ — 41E
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The following tables summarize the Company’s assetasured at fair value on a recurring basis asepted in the Company’s
condensed consolidated balance sheets at Septég\i13 and December 29, 2012:

Fair Value Measurements at September 28, 2013 Usii

Quoted Prices in Significant Other Significant
Fair Value at Active Markets for Observable Unobservable
September 28 Identical Assets Inputs Inputs
2013 (Level 1) (Level 2) (Level 3)
Cash equivalent $ 2,83¢ 3% 2,83¢ $ — 3 =
$ 283. $ 2,83¢ $ — $ —
Fair Value Measurements at December 29, 2012 Usi
Quoted Prices in Significant Other Significant
Fair Value at Active Markets for Observable Unobservable
December 29 Identical Assets Inputs Inputs
2012 (Level 1) (Level 2) (Level 3)
Cash equivalent $ 2,33t $ 2,33t $ — 8 —
Long-term marketable securitit 41t — — 41F
Total assets measured at fair vz $ 2,75 $ 233 $ — $ 418

Fair value measurements using Level 3 inputs indhke above relate to the Company’s investmengiation rate securities. Level 3
inputs are unobservable inputs used to estimatfathealue of assets or liabilities and are uéitizo the extent that observable inputs are not
available (see Note 5).

The following table provides a reconciliation oétheginning and ending balances for the Comparsgsta measured at fair value using
Level 3 inputs (in thousands):

Nine Months Ended

September 28 September 29
2013 2012
Beginning balanc $ 415 $ 444
Proceeds from sales of availe-for-sale marketable securiti (41%) —
Unrealized loss transferred from other comprehenkiss to earning — (2)
Ending balanc: $ — $ 44

Note 5—Investments in Marketable Securities

Investments in marketable securities consist ofdllewing (in thousands):

December 29, 201,

Net
Amortized Unrealized Fair
Cost Loss Value
Auction and variable floating rate not $ 41t $ — $ 41¢
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At December 29, 2012, the Level 3 fair value of @@mpany’s auction rate security consists of threvphue of $500,000 adjusted for
a realized loss of $85,000, recorded as other esqpas of December 31, 2012.

Realized gains and losses on the sale of investnemarketable securities are determined usingpleeific identification method.
Other than the sale of Company’s auction rate #gcudiescribed below, there were no sales of abkglor-sale securities prior to maturity in
2013 or 2012.

The following table provides the breakdown of inwesnts in marketable securities with unrealizeddsgin thousands):

December 29, 201,
Continuous Unrealized Loss

Less than 12 months¢ 12 months or greater
Fair Unrealized Fair Unrealized
Value Loss Value Loss
Auction and variable floating rate not $ 415 $ — 8 — $ —

Auction Rate Securities

As of December 29, 2012, the Company held one tmarst in a Baal rated auction rate debt securitymiunicipality with a total purchase
cost of $0.5 million and recorded a permanent immpant of this asset for a realized loss of $85,0D0ring the first quarter of 2013, the
Company sold this auction rate security for $416,00

Note 6—Credit Agreements
Silicon Valley Credit Agreement

On October 31, 2009, the Company entered into ditagreement with Silicon Valley Bank (“SVB”), wdfi was most recently
amended on July 18, 2013 (as amended, the “SVBitGkgteement”). Currently, the SVB Credit Agreem@nbvides that the Company can
borrow up to the lesser of (i) 80% of eligible agots receivable, or (i) $5.0 million.

Pursuant to the September 2010 amendment to theC3¥@t Agreement, SVB extended a $1.5 million téoan, bearing interest a
rate of prime plus 2.00%. The Company was requmadake monthly principal payments of $41,666 dher36 month term of the loan, or
$0.5 million annually. In May 2011, SVB extendedaatditional $3.0 million term loan, bearing intdrata rate of prime plus 2.75%. The
Company was required to make monthly principal pagts of $125,000 over the 24 month term of the,loa$1.5 million annually. In
May 2012, SVB consolidated both term loans andradéd additional credit, resulting in a combinechbak of $3.5 million as of May 2012
(the “Consolidated Term Loan”). The Consolidatedriféoan was payable in 36 installments of $97,2#%jinning December 2012, with
interest at a rate of prime plus 2.50%. Interest payable monthly from the date of funding throfighl payoff of the loan. On July 18, 2013,
as part an amendment to the SVB Credit Agreemdstethinto with SVB and following the Company’s egat of additional loan financing
from DBD, the Consolidated Term Loan and outstagdimerest was paid in full. In accordance with tarms of the financing obtained
through DBD, the Company recorded all amounts dweuthe Consolidated Term Loan as long-term poifodebt in the accompanying
consolidated balance sheet as of September 28, 3@ek3description of DBD, below.

On July 18, 2013, the Company and SVB enteredantan amendment (“SVB Amendment”) to the Compalgés and security
agreement with SVB. Pursuant to the SVB Amendn@WB allowed for the financing and security intesesontemplated under the loan
agreement entered into with DBD and released cepatients and related assets relating to the NW¥¥aptoduct line from the collateral
subject to SVB’s security interest under the SVBdr Agreement. Additionally, pursuant to the SXBiendment, advances under the
revolving line now accrue interest at a rate equ&VB’s most recently announced “prime rate” @ug5%. The SVB Amendment also
relaxed the Company'’s tangible net worth covenadeuthe SVB Credit Agreement and waived certagnéyof default in connection
therewith.
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Certain reporting requirements under the SVB CrAdieement were modified while certain reserve$wdispect to the borrowing base and
the availability of revolving loans were removedguant to the SVB Amendment. Under the terms ofS¥iB Credit Agreement, the Compe
may draw revolving advances in an aggregate outstgrprincipal amount of up to the lesser of $5lionl and the available borrowing base,
subject to reserve amounts. The Company’s borgpwase under the SVB Credit Agreement is subjectettain adjustments and up to the
lesser of 80% of eligible accounts receivable.

Prior to the May 2012 amendment, the SVB Credite®gnent contained an overall sublimit of $10.0 wrillto collateralize the
Company'’s contingent obligations under lettersreflit and other financial services. Amounts outditasn under the overall sublimit reduced
the amount available pursuant to the SVB Crediteggrent. As a result of the May 2012 amendmenértedf credit and other financial
services were no longer subject to borrowing babérmits and did not reduce the amount that coeldbbrrowed under the revolving line of
credit. The July 18, 2013 amendment requires ktiécredit to be secured by cash, which is clesks restricted cash in the accompanying
condensed consolidated balance sheet. At Septe28b2013, letters of credit in the amount of $1i0iom were outstanding.

The following table presents details of interegiense related to borrowings on the line of cred 8VB, along with certain other
applicable information (in thousands):

Three Months Ended Nine Months Ended

September 28 September 29 September 28 September 29
2013 2012 2013 2012

Interest expens $ 19 $ 3€ $ 114 $ 84

The following table presents details of the Compapytstanding borrowings and availability under e of credit with SVB:

September 28 December 29
2013 2012
Availability under the revolving line of crec $ 1,81 $ 1,48¢
Outstanding borrowings on the revolving line ofdit: — —
Amounts reserved under credit sublin = =
Unutilized borrowing availability under the revahg line of credit $ 181 $ 1,48¢

All obligations under the SVB Credit Agreement aeeured by a first priority lien on the Companygsdible and intangible assets,
other than its intellectual property, which is sdijto a first priority lien held by DBD. The S\@®edit Agreement subjects the Company to
certain affirmative and negative covenants, ingigdinancial covenants with respect to the Compaliguidity and tangible net worth and
restrictions on the payment of dividends. As oft8efber 28, 2013, the Company was in compliance igttlebt covenants. As of
December 29, 2012, the Company was in violatiotheftangible net worth covenant but remained inm@mce with the quick ratio covenant.
In connection with the July 18, 2013 amendmenh&3VB Credit Agreement, the Company obtained aevaif such non-compliance and
amended the tangible net worth covenant which reduh the Company’s compliance with all finandal/enants as of July 18, 2013.

On January 23, 2013, the Company entered into lagdoance Agreement with SVB (the “Forbearance Agesg”), pursuant to whic
SVB agreed to forbear from filing any legal actmminstituting or enforcing any rights and remediearay have against the Company as a
result of its violation of the financial covenanistil February 28. 2013. On March 27, 2013, theaffeness of the Forbearance Agreement
was extended until April 30, 2013. As a resulthef Company’s non-compliance with a loan covenabtemember 29, 2012, and in accordanc
with relevant accounting guidance, the Companyassified the long-term portion of the Consolidafedm Loan to current portion of debt in
the accompanying consolidated balance sheet asadrbber 29, 2012. In connection with the July2l8,3 amendment to the SVB Credit
Agreement the Company obtained a waiver of suchawonpliance.

Pursuant to the Forbearance Agreement that wdgeict @rior to the July 18, 2013 loan amendmeny, @iincipal amount outstanding
under the revolving line accrued interest at agmerum rate equal to the following (i) at all tinthat a Streamline Period (as defined) is in
effect, 1.75% above the Prime Rate; and (i) atimiés that a Streamline Period is not in effect5%2o above the Prime Rate, which interest
payable monthly. In addition, the reserve on thwlrgng line was
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increased to $2 million. The SVB Credit Agreemexguires payment of an unused line fee, as welhawarsary and early termination fees, a
applicable. On July 18, 2013, as part of the S\¥Betddment, the Streamline Period interest was editathand any principal amount
outstanding under the Revolving Line accrues isteaie2.75% above the Prime Rate. The SVB Amenteieninates the reserve on the
revolving line of $2 million, thereby increasingethorrowing availability.

DBD Credit Funding, LLC Loan and Security Agreemeand Related Agreemen

On July 18, 2013, the Company, entered into a égarement (“Loan Agreement”) with DBD, an affilia@eéFortress Investment
Group LLC, providing for up to $10 million in ternans and up to $5 million in revolving loans. Teem loans are available in an initial $6
million tranche (the “Initial Term Loan”) with a send tranche in the amount of $4 million becomiugilable upon achievement of certain
performance milestones relating to intellectualyenty matters (the “IP Monetization Milestones” anth second tranche loan, “IP Milestone
Term Loan”). The $5 million in revolving loans aeailable at DBD’s discretion and subject to cusiontonditions precedent. The $6
million Initial Term Loan was fully drawn at clogiron July 18, 2013. Proceeds from the Initial T&wan were used in part to repay the
Company'’s existing Consolidated Term Loan with SWBe remainder of such funds will be used to furel€ompany’s ongoing working
capital needs.

The loans bear interest at a stated fixed rate. @ per annum. During the first eighteen (18) theriollowing the closing date, the
payments on the term loans are interest-only ash cate of 7.0% per annum and a payment-in-kifehia®l cash interest rate of 4.0%, which
payment-in-kind interest is capitalized semi-anlydleginning with December 31, 2013. Following #ighteen (18) month interest-only
period, the term loans are amortized with 65% effitincipal amount due in equal monthly installnsemter the following eighteen (18)
months with a balloon payment equal to 35% of #reaining principal amount of the term loans, plosraed interest, being payable on
July 18, 2016.

The Company’s obligations under the Loan Agreeraeatsecured by a first-priority security interasttie Company’s intellectual
property assets (other than certain patents aatetehssets relating to the NVvault™ product lim@suant to an intellectual property security
agreement with (the “IP Security Agreement”) arskaond-priority security interest in substantiallyof the Company’s other assets.

In connection with the Loan Agreement, the Compaaug certain facility, due diligence and legal feé®BD on the closing date a
is obligated to pay a conditional facility fee upsatisfaction of the IP Monetization Milestone§the Company repays or prepays all or a
portion of the term loans prior to maturity, then@many is obligated to pay DBD a prepayment feedhasea percentage of the then
outstanding principal balance being prepaid, etudl0% if the prepayment occurs on or prior toy il, 2014 (or 2.0% if such prepayment is
made in connection with the early repayment optiemmium discussed in the preceding sentence), 2.0% prepayment occurs between
July 18, 2014 and July 18, 2015, or 0.0% if theppgenent occurs after July 18, 2015.

The Loan Agreement contains customary represeng@gtigarranties and indemnification provisions. Than Agreement also
contains affirmative and negative covenants thagrag other things restrict the ability of the Comp#o:

. incur additional indebtednesgaarantees;

. incur liens;

. make investments, loans and aitipns;

. consolidate or merge;

. sell or exclusively license assetcluding capital stock of subsidiaries;
. alter the business of the Company

. engage in transactions with ifids; and

. pay dividends or make distriboto

The Loan Agreement also includes events of defandhiding, among other things, payment defaultesabhes of representations,
warranties or covenants, certain bankruptcy evéiméstailure to maintain its listing on a natioyaltcognized securities exchange or
alternatively for its shares to be qualified fading on the OTC Bulletin Board and certain materitverse changes, including an impairment
of the perfection or priority of the lender’s liddpon the occurrence of an event of default anidfohg any applicable cure periods, a default
interest rate of an additional 5.0% per annum meagplied to the outstanding loan balances, and B declare all outstanding obligations
immediately due and payable and take such othemacas set forth in the Loan Agreement.
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Concurrently with the execution of the Loan Agreeméhe Company and an affiliate of DBD entered mtPatent Monetization Side
Letter Agreement (the “Letter Agreement”). TheteetAgreement provides, among other things, thaDDigay be entitled to share in certain
monetization revenues that the Company may denities future related to its patent portfolio (tiRatent Portfolio”). The Patent Portfolio
does not include certain patents relating to the/&t™ product line. Monetization revenues subfedhis arrangement include revenues
recognized during the seven year term of the Léttgeement from amounts (whether characterize@tlesment payments, license fees,
royalties, damages, or otherwise) actually paithéoCompany or its subsidiaries in connection witly assertion of, agreement not to assert, ¢
license of, the Patent Portfolio (in whole or intpa&ither (A) in consideration of the grant ofi@ehse or covenant not sue, or other immunity
with respect to the Patent Portfolio, or (B) asasndges award with respect to such assertion d?dkent Portfolio, less (i) actual legal fees anc
expenses (including fees payable on a contingeasighand actual court costs paid or payable b tirapany or its subsidiaries in connectior
with any such assertion and/or grant of a licemsswenant not to sue, or other immunity with respe the Patent Portfolio, provided that
such legal fees and expenses shall be cappedyaptacent (40%) of such gross, aggregate amowidstp the Company, (ii) all reasonable
and actual legal fees, filing fees, maintenance,faenuities, and other reasonable and actual andtexpenses paid or required to be paid by
the Company or its subsidiaries after the effeatiage in connection with the prosecution, mainteraand defense of any patents or patent
applications within the Patent Portfolio, (iii) semable and actual legal fees and reasonable #unal ather costs and expenses paid or require
to be paid by the Company or its subsidiaries imeetion with the enforcement of any agreementertaéling, commitment or court order tl
would generate monetization revenues and the timliethereof, and (iv) reasonable and actual colséEquisition of patents and patent
applications included in the Patent Portfolio thi acquired by or licensed to the Company onibsisliaries after the effective date.
Monetization revenues also include the value attable to the Patent Portfolio in any sale of tleenPany during the seven year term, subject
to a maximum amount payable to DBD. The Lettere®gnent also requires that the Company use comrigrgasonable efforts to pursue
opportunities to monetize the Patent Portfolio dgithe term of the Letter Agreement, provided thatCompany is under no obligation to
pursue any such opportunities that Company doede®h to be in the Company’s best interest in th@@ny’s reasonable business
judgment. Notwithstanding the foregoing, there bamo assurance that the Company will be sucdesghese efforts, and the Company n
expend resources in pursuit of monetization revel@ may not result in any benefit to the Company

Concurrently with the execution of the Loan Agreeméhe Company issued to an affiliate of DBD aeseyear warrant (the
“Warrant”) to purchase an aggregate of 1,648,3%teshof the Company’s common stock at an exercise pf $1.00 per share, of which
989,011 shares are exercisable immediately onlaarasashless basis in whole or in part. Pursuatite stock purchase warrant agreement,
(i) 329,670 shares will become exercisable uporatiéevement of the IP Monetization Milestones @idhe remaining 329,670 shares will
become exercisable upon the Company’s receipt ¢® dilestone Term Loan. The Warrant was issued jmivate placement transaction that
was exempt from registration under Section 4(2hefSecurities Act of 1933 (the “Securities Acthe Company accounted for the warrants
as a debt discount and has valued them based oel#tige fair value at approximately $1,215,0@bé amortized over the term of the debt
instrument, or three years, using the effectivergst method. For the three and nine months eGdptémber 28, 2013, the Company
amortized approximately $82,000 as interest expeniee consolidated statements of operations.

Also in connection with the Loan Agreement, the @amy agreed to pay to a consultant a consultingdeel to (i) $300,000 to the
consultant in connection with the Company’s recefithe Initial Term Loan and (ii) 5% of any addital principal amount loaned to the
Company as an IP Milestone Term Loan. The in§&00,000 has been recorded as debt issuance dmstioortized over the term of the debt
instrument, or three years, using the effectiverggt method. During the three and nine monthse&eéptember 28, 2013, the Company
amortized approximately $55,000 as interest expeniee consolidated statements of operations.
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Note 7— Debt

Debt consists of the following (in thousands):

September 28 December 29
2013 2012
Consolidated Term Loan with SVB, net of issuancgt b $0 (2013) and $28 (201 $ — $ 3,37t
Term Loan, DBD , net of debt discount of 1,133 (2( 4,86 —
Obligations under capital leas 5 11¢
4,87: 3,49:
Less current portio ®) (3,499
$ 4867 $ —
Interest expense related to debt is presenteckifotiowing table (in thousands):
Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Interest expens $ 30 $ 62 $ 428 $ 164

Note 8—Income Taxes

The following table sets forth the Company’s prauisfor income taxes, along with the correspondiffgctive tax rates (in thousands,
except percentages):

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Provision for income taxe $ 7 % 4 3 9 $ 5
Effective tax rate (0.2% (0.1)% (0.1)% (0.1)%

The Company evaluates whether a valuation allowahoeald be established against its deferred taat@abased on the consideration o
available evidence using a “more likely than nadinglard. Due to uncertainty of future utilizatitime Company has provided a full valuation
allowance as of September 28, 2013 and Decemb@022, Accordingly, no benefit has been recognipedet deferred tax assets.

The Company does not have any unrecognized taXiteeaeSeptember 28, 2013 and December 29, 2012.
Note 9—Commitments and Contingencies
Facility Lease

On July 26, 2013, the Company entered into an amentfor a three year lease with the Irvine Compadime amendment terminated
the existing lease of the 51 Discovery, Suite 180ne, California, 92618 premise in exchange fffice space located at 175 Technology
Drive, Suite 150, Irvine, California, 92618 USA.dmitial lease payment is $9,269 per month, ingireato $10,090 per month over the term
of the lease. This lease is valid through July2®1,6. The annual payment for this space equategpgmximately $111,000 per year.
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Litigation and Patent Reexaminations

The Company owns numerous patents and continuaddoge and strengthen its patent portfolios, whimber different aspects of the
Company’s technology innovations with various claoopes. The Company plans to generate revenuglimgsor licensing its technology,
and intends to vigorously enforce its patent rigtgainst infringers of such rights. The Companyicds substantial resources in protectin
intellectual property, including its efforts to @efl its patents against challenges made by wagesfamination proceedings at the United Si
Patent and Trademark Office ("USPTO”). These atiigiare likely to continue for the foreseeableifef without any guarantee that any
ongoing or future patent protection and litigataartivities will be successful. The Company is agbject to litigation claims that it has
infringed on the intellectual property of othergaast which the Company intends to defend vigdyous

Litigation, whether or not eventually decided ie 8ompany’s favor or settled, is costly and timastoming and could divert
management’s attention and resources. Because ofthire and inherent uncertainties of litigatghmuld the outcome of any of such actions
be unfavorable, the Company’s business, financiatlition, results of operations or cash flows ccwddmaterially and adversely affected.
Additionally, the outcome of pending litigation,dathe related patent reexaminations, as well aglatay in their resolution, could affect the
Company’s ability to license its intellectual projyen the future or to protect against competitinrthe current and expected markets for its
products.

Google Litigation

In May 2008, the Company initiated discussions v@thogle, Inc. (“Google”) based on information aradidf that Google had
infringed on a U.S. patent owned by the Compan$, Batent No. 7,289,386 (“the ‘386 patent”), whielates generally to technologies to
implement rank multiplication in memory modulese®&mnptively, Google filed a declaratory judgmentdaitagainst the Company in the U.S.
District Court for the Northern District of Califoia (the “Northern District Court”), seeking a deeltion that Google did not infringe the ‘386
patent and that the ‘386 patent was invalid. Then@any filed a counterclaim for infringement of 1386 patent by Google. Claim construc
proceedings were held in November 2009, and thepgaomprevailed on every disputed claim construcigsne. In June 2010, the Company
filed motions for summary judgment of patent inffiment and dismissal of Google’s affirmative deésnsn May 2010, Google requested anc
was later granted dnter PartesReexamination of the ‘386 patent by the USPTO. rfE@xamination proceedings are described below. The
Northern District Court granted Goo’s request to stay the litigation pending resulthaf reexamination, and therefore has not rulethen
Company’s motions for summary judgment.

In December 2009, the Company filed a patent ig&inent lawsuit against Google in the Northern @is@€ourt, seeking damages
and injunctive relief based on Google’s infringeineinU.S. Patent No. 7,619,912 (“the ‘912 patent/ich is related to the ‘386 patent and
relates generally to technologies to implement nankiplication. In February 2010, Google answetteel Company’s complaint and asserted
counterclaims against the Company seeking a d¢icdardat the patent is invalid and not infringadd claiming that the Company committed
fraud, negligent misrepresentation and breach ofraot based on the Company’s activities in the BEBtandard-setting organization. The
counterclaim seeks unspecified compensatory damagesuals have not been recorded for loss contioigs related to Googke'counterclair
because it is not probable that a loss has be@nr@tcand the amount of any such loss cannot l®nehly estimated. In October 2010, Gor
requested and was later grantedraar PartesReexamination of the ‘912 patent by the USPTO. fEexamination proceedings are described
below. In connection with the reexamination requeist Northern District Court granted the Compang &oogle’s joint request to stay the
‘912 patent infringement lawsuit against Googléluhe completion of the reexamination proceedings.

Inphi Litigation

In September 2009, the Company filed a patentriggiment lawsuit against Inphi Corporation (“Inphif)the U.S. District Court for
the Central District of California (the “Centralddiict Court”). The complaint, as amended, alleyes Inphi is contributorily infringing and
actively inducing the infringement of U.S. pateotened by the Company, including the ‘912 paten§.Watent No. 7,532,537 (“the
‘637 patent”), which relates generally to memorydules with load isolation and memory domain tratitecapabilities, and U.S. Patent
No. 7,636,274"“the ‘274 patent”), which is related to the ‘537grat and relates generally to load isolation anchorg domain translation
technologies. The Company is seeking damages @ntttive relief based on Inphi’s use of the Compampatented technology. Inphi denied
infringement and claimed that the three patentsrevadid. In April 2010, Inphi requested but waseladeniednter PartesReexaminations of
the ‘912, ‘537 and ‘274 patents by the USPTO. ImneJR010, Inphi submitted new requests and was datetednter PartesReexaminations
the ‘912, ‘537 and ‘274 patents by the USPTO. Tdexamination proceedings are described below.hnection with the reexamination
requests, Inphi filed a motion to stay the patafringement lawsuit with the Central District Cguathich was granted. The Central District
Court has requested that the Company notify itiwidme week of any action taken by the USPTO imeation with the reexamination
proceedings, at which time the Central District @onay decide to maintain or lift the stay.
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Smart Modular Litigations

In September 2012, Smart Modular, Inc. (“Smart Madii filed a patent infringement lawsuit againseétCompany in the U.S.
District Court for the Eastern District of Califaan(the “Eastern District Court”). The complainkegjes that the Company willfully infringes
and actively induces the infringement of six claimig U.S. patent newly issued to Smart Modula§.®Patent No. 8,250,295 (“the
‘295 patent”), and seeks damages and injunctivefr&mart Modular also filed a motion for preliraiy injunction and a memorandum in
support of the motion on the same day of the comipl@he Company promptly filed a request for reaiaation of the ‘295 patent with the
USPTO setting forth six different combinations obp art that would render the six asserted claifiihe ‘295 patent unpatentable. The
Company also filed an answer to Smart Modular’s glaint with the Eastern District Court in Octobé&12 to deny infringement of the
‘295 patent, assert that th295 patent is invalid and unenforceable, and baiisgt of counterclaims against Smart . Smart Maodildal various
motions on the pleadings on November 1, 2012, wiviete opposed by the Company in its briefs filethte November 2012.

In December 2012, the USPTO granted the Comparysast for the reexamination of the ‘295 paterd,iasued an Office Action
rejecting all of the six asserted claims over tlied#ferent combinations of prior art set forth the Company in its request. The Company
promptly moved to stay litigation pending resulreéxamination. On February 19, 2013, a few dates &mart Modular filed replies in
support of its motions, the Eastern District Casstied a Minute Order, in which the court on itsxawnwotion took the preliminary injunction;
the motion to dismiss and the motion to stay usdémission without oral argument and vacated tlagihg dates.

On February 7, 2013, Smart Modular filed a respaaghe Office Action in the reexamination of ti#95 patent. Thereafter, the
Company and Smart Modular made various filingsddrass certain apparent defects contained in Svtadtilar's response. On March 13,
2013, the USPTO issued a Notice of Defective Paperhich the USPTO found Smart Modular’s responbegh the initial filing and a
supplemental filing, to be improper, and both reses were expunged from the record. The USPTO §mat Modular 15 days to submit
another response, which Smart Modular submitteMarch 26, 2013. The Company timely filed its comtsean Smart Modular’s corrected
response on April 25, 2013. The USPTO ultimatelgepted Smart Modular’s corrected response onlJyl013.

On May 30, 2013, the Eastern District Court issaearder granting Netlist's motion to stay pendiegults of the reexamination of
the ‘295 patent and denied Smart Modular's motarpfeliminary injunction.

On July 1, 2013, Netlist filed a complaint agaiSstart Modular in the Santa Ana Division of the WD&trict Court for the Central
District of California, seeking, among other thingdief under federal antitrust laws for Smart Mtad’s violation of Section 2 of the Sherman
Act, and damages and other equitable relief un@difd@nia statutory and common law for Smart Moddainfair competition, deceptive trade
practices and fraud.

On August 23, 2013, Netlist filed an amended compfar patent infringement, antitrust violationscatrade secret misappropriation
against Smart Modular, Smart Storage Systems, SMaridwide Holdings and Diablo Technologies (Dighlothe Santa Ana Division of the
U.S. District Court for the Central District of Cfafnia. Netlist's amended complaint alleges inflgment of five Netlist patents by the
defendants. Netlist's complaint also alleges amitviolations by Smart Modular and Smart Worldwidentending that Smart Modular
procured a patent (U.S. Patent No. 8,250,295) kldtant inequitable conduct at the USPTO, withhie&dpatent application leading to the
patent from relevant JEDEC committees for more thight years, sought to improperly enforce thagpiagainst Netlist's JEDEC-compliant
HyperCloud® product by seeking a preliminary injtioe against Netlist based on the patent, which deaged by the Court, and made
deceptive statements to the public about its lavegainst Netlist. Netlist's complaint also allegesle secret misappropriation and trademark
infringement against Diablo, claiming that Diablésased Netlist trade secrets to create the ULLt&@Iproduct for Smart Storage Systems,
and that Diablo used Netlist's HyperCloud® techigglto create competing products.

On the same day Netlist filed its amended compl&niart Modular and Diablo each filed a complainthie San Francisco Division
the U.S. District Court Northern District of Califda, seeking declaratory judgment of riafringement and invalidity of the patents asseite
the Netlist's amended complaint. On September 232Bletlist filed a Motion to Dismiss or Transfeoi@plaint to the Central District of
California. This motion was denied on October 2@ 3.
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‘386 Patent Reexamination

As noted above, in May 2010, Google requested axlater granted dnter PartesReexamination of the386 patent by the USPT
In October 2010, Smart Modular requested and vias ¢gmanted aiter PartesReexamination of the ‘386 patent. The reexamination
requested by Google and Smart Modular were mergedebUSPTO into a single proceeding. In April 204 Non-Final Action was issued by
the USPTO, rejecting all claims in the patent.uty 2011, the Company responded by amending oredizigcsome of the claims, adding new
claims, and making arguments as to the validitthefrejected claims in view of cited referencesthBsoogle and Smart Modular filed their
comments to the Company’s response in October 26XQctober 2012, the USPTO issued an Action Ctp§irosecution (“ACP”yejecting al
60 claims. The Company filed a response to the A&Pecember 3, 2012. On June 21, 2013, the USPIi@dsa Right of Appeal Notice
(RAN) in which the Examiner maintained his rejentif the claims. Netlist filed a notice of appealduly 19, 2013. Google filed a notice of
cross-appeal on August 2, 2013, and a cross-appefbn October 1, 2013. The Company filed an appdef and an amendment canceling
some of the remaining claims on October 2, 201f8tiner focus the issues on appeal. Thus, the miewdion of the ‘386 patent remains
pending and will continue in accordance with estiald procedures for merged reexamination procgedin

‘912 Patent Reexamination

As noted above, in April 2010, Inphi requestedwas later denied amter PartesReexamination of the912 patent by the USPTO.
June 2010, Inphi submitted a new request and waisdeanted ainter PartesReexamination of the ‘912 patent by the USPTO. In
September 2010, the USPTO confirmed the patertiabiiiall fifty-one claims of the ‘912 patent. Inc®ber 2010, Google and Smart Modular
each filed and were later granted requests foraméation of the ‘912 patent. In February 2011,W8PTO merged the Inphi, Google and
Smart Modular ‘912 reexaminations into a singleceealing. In an April 2011 Non-Final Action in theerged reexamination proceeding, the
USPTO rejected claims 1-20 and 22-51 and confirthegatentability of claim 21 of the ‘912 patemt.July 2011, the Company responded by
amending or canceling some of the claims, addingclaims, and making arguments as to the validityhe rejected claims. Inphi, Google,
and Smart Modular filed their comments on the Camyfsaresponse in August 2011. In October 2011 4B&TO mailed a second Non-Final
Action confirming the patentability of twenty clagnof the ‘912 patent, including claims that werdexlin the reexamination process. In
January 2012, the Company responded by amendicaneeling some of the claims, adding new claimd,raaking arguments as to the
validity of the rejected claims. Google, Inphi @whart Modular filed their comments to the Compamgsponse in February 2012. The
USPTO determined that Smart Modular's comments wefective, and issued a notice to Smart Modulaettify and resubmit its comments.
Smart Modular filed corrected comments and a petitor the USPTO to withdraw the notice in Marcii20The USPTO issued a non-final
Office Action on November 13, 2012 maintaining gaentability of many key claims while rejectingrs® claims that were previously
determined to be patentable. The Company filedpamse to the Office Action on January 14, 2012 fHyuesters filed their comments on
February 13, 2013. The reexamination of the ‘9lt2maremains pending and will continue in accoréanith established procedures for
merged reexamination proceedings.

‘627 Patent Reexamination

In September 2011, Smart Modular filed a requeastdexamination of U.S. Patent No. 7,864,627 (“62¥ patent”) issued to the
Company on January 4, 2011. The ‘627 patent ise@le the ‘912 patent. In November 2011, the USKT@ted Smart Modular’s request for
reexamination of the ‘627 patent and concurrersfyed a Non-Final Action confirming the patent&pitif three claims. In February 2012, the
Company responded by amending or canceling sortieeaflaims, adding new claims, and making argumaste the validity of the rejected
claims. Smart Modular filed its comments to the @amy’s response in March 2012. The USPTO deterntimetdSmart Modular's comments
were defective and issued a notice in April 2013neart Modular to rectify and resubmit its commeBimart Modular filed corrected
comments and a petition for the USPTO to withdragvriotice in April 2012. The USPTO posted an Offimtion on December 19, 2012,
confirming one claim and rejecting the rest of ¢k@ms in the ‘627 patent. The Company filed a oese to the Office Action on March 19,
2013. Smart Modular filed its comments on the @ffiection on April 24, 2013. The USPTO issued anothen-Final Office Action on
September 26, 2013, withdrawing certain rejectish#e adopting new rejections for certain of thegieg claims. The Company has until
November 26, 2013, to respond to the -Final Office Action. The reexamination of the BRatent remains pending and will continue in
accordance with establishaétder PartesReexamination procedures.
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‘537 Patent Reexamination

As noted above, in April 2010, Inphi requested aag later denied anter PartesReexamination of the ‘537 patent by the USPTO.
In June 2010, Inphi submitted a new request andatasgranted amter PartesReexamination of the ‘537 patent by the USPTO. In
September 2010, the USPTO issued a Non-Final Actiarfirming the patentability of four claims. In ©ber 2010, the Company responded
by amending or canceling some of the claims, addew claims, and making arguments as to the valadithe rejected claims. Inphi filed its
comments on the Company’s response in January 200line 2011, the USPTO issued an ACP, which fecoed the patentability of the
four claims. In August 2010, the Company resportdedmending some of the claims and making arguneents the validity of the rejected
claims. Inphi filed its comments to the Compangsponse in September 2011. The USPTO issued a &idippeal Notice (“RAN”) in
February 2012, in which the claim rejections werthgrawn, thus confirming the patentability of sikty (60) claims in view of all the
previously submitted comments by both Inphi andGbenpany. Inphi filed a notice of appeal in Mar€i.2 followed by an appeal brief in
May 2012. In response, the USPTO issued a Noti@ebtéctive Appeal Brief. Inphi filed a correctivpeal brief in late May 2012, and the
Company filed its reply brief to the corrected Inphpeal brief in early July 2012. The examinepoegled to Inphi’s corrected appeal brief as
well as the Company’s reply brief by Examiner’s fves on April 16, 2013, in which he maintained hisiion confirming all sixty (60)
claims. Inphi filed a rebuttal brief on May 16, Z)Netlist filed a request for oral hearing on J&de2013. The Company and the examiner
will jointly defend the ‘537 patent in a hearing November 20, 2013 before the Patent Trial and Appeard at the USPTO, in accordance
with established procedures foter PartesReexamination.

‘274 Patent Reexamination

As noted above, in April 2010, Inphi requested waag later denied anter PartesReexamination of the ‘274 patent by the USPTO.
In June 2010, Inphi submitted a new request andatasgranted amter PartesReexamination of the ‘274 patent by the USPTO. In
September 2011, the USPTO issued a Rval Action, confirming the patentability of si¥aims. The Company has responded by amendi
canceling some of the claims, adding new claimd,raaking arguments as to the validity of the rejdatlaims. Inphi filed its comments on the
Company’s response in November 2011. The USPT@dsan ACP in March 2012, which confirmed the patbitity of one hundred and four
(104) claims in view of all the previously submitteomments by both Inphi and the Company. The USBl3equently issued a RAN in
June 2012. This RAN triggered Inphi’s right as lib&ing party to file a notice of appeal and coroesping appeal brief, which Inphi filed when
due. The Company responded to Inphi's appeal byidiling a reply brief in October 2012. The examimesponded to Inphi's appeal brief anc
the reply brief by Examiner's Answer on April 1813, in which he maintained his position confirmthg one hundred and four (104) claims.
Inphi filed a rebuttal brief on May 16, 2013. Nstlfiled a request for oral hearing on June 14 320he Company and the USPTO examiner
will jointly defend the ‘274 patent in a hearing Nevember 20, 2013 before the Patent Trial and Appeard at the USPTO, in accordance
with established procedures foter PartesReexamination.

Other Contingent Obligations

During its normal course of business, the Compasyrhade certain indemnities, commitments and gtegampursuant to which it
may be required to make payments in relation ttagetransactions. These include: (i) intellectuaperty indemnities to the Company’s
customers and licensees in connection with thessdes and/or license of Company products; (iigidities to vendors and service providers
pertaining to claims based on the Company’s negtigeor willful misconduct; (iii) indemnities invalvg the accuracy of representations and
warranties in certain contracts; (iv) indemnitieslirectors and officers of the Company to the mmaxh extent permitted under the laws of the
State of Delaware; and (v) certain real estateeleamder which the Company may be required tonimifg property owners for environmental
and other liabilities, and other claims arisingnfirthe Company’s use of the applicable premises.dlination of these indemnities,
commitments and guarantees varies and, in cerdai@s¢c may be indefinite. The majority of these imdi¢gies, commitments and guarantees do
not provide for any limitation of the maximum poti@hfor future payments the Company could be aikgd to make. Historically, the
Company has not been obligated to make signifipapinents for these obligations, and no liabilitiase been recorded for these indemnities
commitments and guarantees in the accompanyingetsed consolidated balance sheets.

Note 10—Stockholders’ Equity
Serial Preferred Stock

The Companys authorized capital includes 10,000,000 shar&edhl Preferred Stock, with a par value of $0.p8d.share. No shar
were outstanding at September 28, 2013 or Decefthe2012.
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Common Stock

In November 2011, the Company entered into a sajemement with Ascendiant Capital Markets LLC (“Asdiant”), whereby shares
with a total value of up to $10.0 million may béeased for sale to the public at the discretiomahagement at a price equal to the current
market price in an “at-the-market” offering as defi in Rule 415 under the Securities Act of 1933y 2012 and 2011, the Company
received net proceeds of approximately $3.9 milaod $1.9 million, respectively, raised through $hée of 1,312,669 and 697,470 shares of
common stock, respectively. The sales agreemehtAgitendiant expires on November 21, 2013. Dufliregnine months ended September 28
2013, the Company received net proceeds of appedgin$48,000, raised through the sale of 42,588eshof common stock.

On December 20, 2012, the Company raised grosegdsmf $1.5 million in a registered public offerifiOffering”) of its securities.
The Offering closed on December 26, 2012, and thiany received net proceeds of $1.3 million afestucting commissions and offering
costs. The Offering resulted in the issuance 083,894 shares of common stock and warrants to peechp to an aggregate of 2,275,282
shares of the Comparsytommon stock, which represents 135% of the numib&inares issued and sold in the Offering. Eadmamégrants th
holder the right to purchase one share of the Cagipg@ommon stock at an exercise price of $0.8%pare and expires in June 2018. These
warrants became exercisable 181 days followindoteember 26, 2012 issuance date.

On July 17, 2013, the Company entered into a defesecurities purchase agreement for the sat®@mimon stock and warrants in a
registered public offering (2013 Offering”) of itecurities for gross proceeds of $1.0 million.e 2013 Offering closed on July 19, 2013, and
the Company received net proceeds of $960,000 @éttucting commissions and offering costs. The32Dffering resulted in the issuance
1,098,902 shares of the Company’s common stoclaamarrant to purchase up to an aggregate of 1,02&8ares of the Company’s common
stock. The warrant is exercisable as of the datts édsuance, has a term of seven years, andeanis price of $1.00 per share. The exercise
price and the number of warrant shares issuable apercise of warrant is subject to adjustmenhédvent of, among other things, certain
transactions affecting the Company’s common stowiyding without limitation stock splits and stodkiidends), and certain fundamental
transactions (including without limitation a mergerother sale-of-company transaction).

In addition, on July 18, 2013, concurrent with éxecution of the Loan Agreement, the Company issoeah affiliate of DBD, a
seven-year warrant (the “Warrant”) to purchaseggregate of 1,648,351 shares of the Company’s canstoxk at a per share price of $1.00,
of which 989,011 shares are exercisable immediatelg cash or cashless basis in whole or in parsuant to the terms of the stock purchase
warrant agreement, (i) 329,670 shares will becoxeeotsable upon the achievement of the IP Monetindtlilestones and (ii) the remaining
329,670 shares will become exercisable upon thepaawis receipt of an IP Milestone Term Loan. Therk&fiat was issued in a private
placement transaction that was exempt from registrainder Section 4(2) of the Securities Act 0B3gthe “Securities Act”). See Note 6 for
treatment of the warrant.

During the nine months ended September 28, 2013hengear ended December 29, 2012, the Compangkeethd 9,575 and 23,631
shares of common stock, respectively, valued atoqapately $15,000 and $64,000, respectively, inration with its obligation to holders
restricted stock to withhold the number of shaegpiired to satisfy the holders’ tax liabilitiesdonnection with the vesting of such shares.

The Company is incorporated in the state of Delawand as such, is subject to various state lavichwhay restrict the payment of
dividends or purchase of treasury shares.

Stock-Based Compensation

The Company has stock-based compensation awarstsioding pursuant to the Amended and Restated RQ0idy Incentive Plan
(the “2000 Plan”) and the Amended and Restated ZHfifity Incentive Plan (the “2006 Plan”), under elha variety of option and direct
stock-based awards may be granted to employeesaranployees of the Company. Further grants um@e2®00 Plan were suspended upon
the adoption of the 2006 Plan. In addition to awarde pursuant to the 2006 Plan, the Companydieaity issues inducement grants outs
the 2006 Plan to certain new hires.

Subject to certain adjustments, as of Septembe2@3, the Company was authorized to issue a mamiof6,605,566 shares of
common stock pursuant to awards under the 2006 Prat maximum number will automatically increasetle first day of each subsequent
calendar year by the lesser of (i) 5.0% of the neinad shares of common stock that are issued atstiamaling as of the first day of the caler
year, and (ii) 1,200,000 shares of common stodijestito adjustment for certain corporate actigsisSeptember 28, 2013, the Company
765,854 shares available for grant under the 208%. FOptions granted under the 2000 Plan and@é Plan equity incentive plans primarily
vest at a rate of at least 25% per year over fearsand expire 10 years from the date of grarstriReed stock awards vest in eight equal
increments at intervals of approximately six morfthsn the date of grant.
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A summary of the Company’s common stock optionvétgtfor the nine months ended September 28, 288dsented below (shares
in thousands):

Options Outstanding

Weightec-

Average

Number of Exercise

Shares Price

Options outstanding at December 29, 2 4,75z $ 3.22
Options grante: 2,08( 0.77
Options exercise (119 0.34
Options cancelle (927) 2.1¢€
Options outstanding at September 28, 2 579 $ 2.5¢

The intrinsic value of options exercised in theenmonths ended September 28, 2013 was $44,791.

A summary of the Compangrestricted stock awards as of and for the ninethsoended September 28, 2013 is presented belaretsii
thousands):

Restricted Stock Outstanding

Weighted-
Average

Grant-Date

Number of Fair Value

Shares per Share
Balance outstanding at December 29, 2 156 $ 3.3Z
Restricted stock forfeite (9) 3.4¢
Restricted stock veste (95) 3.3¢
Balance outstanding at September 28, 2 54 % 3.17

The following table presents details of the assimngtused to calculate the weighted-average giaetfdir value of common stock
options granted by the Company:

Nine Months Ended

September 28 September 29
2013 2012
Expected term (in year 6.1 6.2
Expected volatility 121% 127%
Risk-free interest rat 1.6(% 1.15%
Expected dividend — —
Weightec-average grant date fair value per st $ 0.7¢C $ 3.0¢

The fair value per share of restricted stock gramtslculated based on the fair value of the Camijsacommon stock on the
respective grant dates. The grant date fair valuestricted stock vested was $0.3 million in tiree months ended September 28, 2013 and
September 29, 2012.

At September 28, 2013, the amount of unearned diaskd compensation currently estimated to be eggdnsm fiscal 2013 throuc
fiscal 2016 related to unvested common stock optamd restricted stock awards is approximately 88l@n, net of estimated forfeitures. T
weighted-average period over which the unearnezkdiased compensation is expected to be recognizgmpi®ximately 2.4 years. If there
any modifications or cancellations of the undenyimvested awards, the Company may be requireccileaate, increase or cancel any
remaining unearned stock-based compensation expense
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Note 11—Segment and Geographic Information

The Company operates in one reportable segmenthvidhithe design and manufacture of high-perforrmanemory subsystems for
the server, high-performance computing and comnatieics markets. The Company evaluates financidbpaance on a Companyide basis

At September 28, 2013 and December 29, 2012, appately $0.8 and $1.5 million, respectively, of Bempany’s londived assets
net of depreciation and amortization, respectiveigre located in the PRC. Substantially all otleagtlived assets were located in the U.S.

Note 12 — Subsequent Events

We have evaluated subsequent events through ithg dite of this Form 10-Q and have determinedribatubsequent events have
occurred that would require recognition in the camgkd consolidated financial statements or dissdasuthe notes thereto.
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Item 2. Management’s Discussion and Analysis of Financial @dition and Results of Operations
Cautionary Statement

The following discussion and analysis of our finahcondition and results of operations should bad in conjunction with our
Unaudited Condensed Consolidated Financial Statésremd the related notes thereto contained in Rdtem 1 of this Report. The
information contained in this Quarterly Report oarfh 10-Q is not a complete description of our basgor the risks associated with an
investment in our common stock. We urge you tdaiéreeview and consider the various disclosuregdmby us in this Report and in our
other reports filed with the Securities and Excha@pmmission, or SEC, including our Annual ReporEorm 10-K for the fiscal year ended
December 29, 2012 and subsequent reports on F6-Q and 8-K, which discuss our business in greagtaitl

This report contains forward-looking statementsamting future events and our future performanceede forward-looking
statements involve risks and uncertainties thatdcoause actual results to differ materially frohose expected or projected. These risks anc
uncertainties include, but are not limited to rigissociated with: the uncertainty of our future italrequirements and the likelihood that we
need to raise additional funds; the amount and teofour indebtedness; the launch and commerciatess of our products, programs and
technologies; the success of product partnershipatinuing development, qualification and volumeduction of EXPRESSvault™,
NVvault™, HyperCloud™ and VLP Plar-X RDIMM; the timing and magnitude of anticipategtitional decreases in sales to our key
customer; our ability to leverage our NVvault™ taology in a more diverse customer base; the rapitilgnging nature of technology; risks
associated with intellectual property, includingtbosts and unpredictability of litigation and reexination proceedings before the USPTO;
volatility in the pricing of DRAM ICs and NAND; ahges in and uncertainty of customer acceptancaraf,demand for, our existing products
and products under development, including uncetyaif and/or delays in product orders and produgélifications; delays in our and our
customers’ product releases and development; inictdns of new products by competitors; changesnih-user demand for technology
solutions; our ability to attract and retain skitlgpersonnel; our reliance on suppliers of critic@mponents and vendors in the supply chain;
fluctuations in the market price of critical commmts; evolving industry standards; the politicadaregulatory environment in the PRC; a
our ability to maintain our Nasdaq listing. Othesks and uncertainties are described under thediven“Risk Factors” in Part Il, Item IA of
this Quarterly Report on Form 1Q; and similar discussions in our other SEC filingsxcept as required by law, we undertake no alilig to
revise or update publicly any forward-looking stants for any reason.

Overview

We design, manufacture and sell high-performamtelligent memory subsystems for datacenter samédrigh-performance
computing and communications markets. Our memoogystems consist of combinations of dynamic randooess memory integrated
circuits (“DRAM ICs” or “DRAM"), NAND flash memory(“NAND"), application-specific integrated circui{SASICs") and other components
assembled on printed circuit boards (“PCBs"). Wienarily market and sell our products to leadingyorél equipment manufacturer (“OEM”)
customers. Our solutions are targeted at applicatichere memory plays a key role in meeting systerformance requirements. We leverage
a portfolio of proprietary technologies and dedigechniques, including efficient planar design, rmiétive packaging techniques and custom
semiconductor logic, to deliver memory subsystertl high memory density, small form factor, highrsal integrity, attractive thermal
characteristics and low cost per bit.

Our Products
HyperCloud®

In November 2009, we introduced our 16GB HyperCI®UdDR3 memory technology. In November 2011, weodtrced a 32GB
two-virtual rank HyperClou® HCDIMM enabling up t63GB of DRAM memory in next generation two-processervers. Our HyperCloud
® technology incorporates our patented rank mudtion technology that increases memory capacityi@ad reduction technology that
increases memory bandwidth. We expect that thesaifeal technologies will make possible improveelswf performance for memory
intensive datacenter applications and workloadduding enterprise virtualization, cloud computin§rastructure, business intelligence real-
time data analytics, and high performance computiyperCloud® is interoperable with JEDEC standaiZR3 memory modules. Our
HyperCloud® products are designed to allow foraliation in servers without the need for a BIOSrd&a
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In November 2011, we announced collaborative agee¢snwith each of Hewlett-Packard Company (“HP’)l &mternational Business
Machines (“IBM"), pursuant to which these OEMs haw®perated with us in efforts to qualify HyperQidu memory products for use with
their respective products. In February 2012 and R@42, we achieved memory qualification of our 16#erCloud® product at IBM and
HP, respectively. In September 2012 and July 2@&3achieved memory qualification of our 32GB Hypler@® product at IBM and HP,
respectively. We and each of the OEMs have comdhiitancial and other resources toward the collatiamn. However, we have experienced
longer qualification cycles than anticipated anel éffforts undertaken with each of these collabeeaigreements have not resulted in
significant product margins for us to date relatveur investment in developing and marketing ¢h@®ducts. There is no assurance that we
will achieve sufficient revenues or margins front blyperCloud® products under these arrangementtherwise.

NVvault™

Our NVvault™ product line consists primarily of teail/-free and battery-powered flash backed cachrmangsubsystem targeting
Redundant Array of Independent Disks, (“RAID”) stige applications. NVvault™ battefsee provides server and storage OEMs a solutip
enhanced datacenter fault recovery. The NVvault8pets have historically been sold primarily to IDfgr incorporation in its PERC 7 sen
products. Following Intel's launch of its Romleyaffibrm in the first quarter of 2012, we have exgeced a rapid decline in NVvault™ sales tc
Dell. Sales of NVvault™ products to Dell totaled $nillion and $2.1 million for the three and nimenths ended September 28, 2013,
respectively, compared to $0 and $15.1 milliontfar three and nine months ended September 29, i ctively. We expect that we will
continue to see declining demand from Dell throB6h3, after which sales of NVvault™ products fararporation into PERC 7 servers will
be minimal. In order to leverage our NVvault™ teglugy into a more diverse customer base, we coatiapursue additional qualifications
NVvault™ with other customers. We introduced EXPBE&UIt™ in March 2011, and continue to pursue fjaations of next generatic
DDR3 NVvault™ with customers. However, our effamay not result in significant revenues from thees#lINVvault™ products.

Specialty Memory Modules and Flash-Based Products

The remainder of our net sales is primarily fromNDgales of specialty memory modules and flash-baseducts, the majority of
which were utilized in data center and industriglacations. When developing custom modules foegnipment product launch, we engage
our OEM customers from the earliest stages of nedyrct definition, providing us unique insight irtteeir full range of system architecture
and performance requirements. This close collalmrdias also allowed us to develop a significamtllef systems expertise. We leverage a
portfolio of proprietary technologies and desigchigiques, including efficient planar design, altgive packaging techniques and custom
semiconductor logic, to deliver memory subsysteritl high speed, capacity and signal integrity, $ffmaim factor, attractive thermal
characteristics and low cost per bit. Revenues fsamspecialty modules and flash-based productsusgct to fluctuation as a result of the
life cycles of the products into which our modudes incorporated. Our ability to continue to progluevenues from specialty memory module:
and flash-based products is dependent on ounatuliqualify our products on new platforms as carggdatforms reach the end of their
lifecycles, and on the state of the global economy.

Consistent with the concentrated nature of the Qiabtomer base in our target markets, a small nuaitlarge customers have
historically accounted for a significant portionafr net sales. Two customers represented appreedyr9% and 17% and 65% and 12% of
our net sales for the nine months ended Septen#h@043 and September 29, 2012, respectively.

Technology

We have a portfolio of proprietary technologies dedign techniques and have assembled an engigéeaim with expertise in
semiconductors, printed circuit boards, memory gsiiesn and system design. Our technology competenwtude:

IC Design Expertise.We have designed special algorithms that camipéeimented in standlone integrated circuits or integrated |
other functional blocks in ASICs. We utilize thedgorithms in the HyperClou#l  chipset to incorpenatnk multiplication and load reduction
functionality. We also incorporate these algoritimsur NVvault™ product line of RDIMMS.

Very Low Profile Designs.We were the first company to create memory subgysin a form factor of less than one inch in heig
We believe our proprietary board design technolsgyarticularly useful in the blade server markéiere efficient use of motherboard space i
critical. Our technology has allowed us to decrahsesystem board space required for memory, apdoive thermal performance and
operating speeds, by enabling our customers taltesmative methods of component layout.
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Proprietary PCB Designs.We utilize advanced, proprietary techniques tiinoge electronic signal strength and integrityhirta
PCB. These techniques include the use of 8- oag6rlboards, matching conductive trace lengthsinamzed number of conductive
connectors, or vias, and precise load balancingrtmng other things, help reduce noise and créss¢diveen adjacent traces. In addition, our
proprietary designs for the precise placementtofinubstrate components allow us to assemble nyesabisystems with significantly smaller
physical size, enabling OEMs to develop producth winaller footprints for their customers.

Planar-X Designs. Our patented Planar-X circuit design providesitemithl board space for a large number of DRAM comgnts.
This enables us to produce higher capacity RDIMMliutes, such as our 32GB two-virtual rank HyperCI8udDIMM, at a lower cost by
allowing us to use standard, currently availabl@48RAM technology.

Thermal Management DesignaVe design our memory subsystems to ensure eféehtat dissipation. We use thermal cameras to
obtain thermal profiles of the memory subsysteninduthe design phase, allowing us to rearrange oompts to enhance thermal
characteristics and, if necessary, replace compstleat do not meet specifications. We use thesinalilation and modeling software to create
comprehensive heat transfer models of our memdrgysiems, which enables our engineers to quickiglde accurate solutions for potential
thermal issues. We also develop and use propribeay spreaders to enhance the thermal managehsatteristics of our memory
subsystems.

NVvault™ . We were the first to develop and market memohsgstems that incorporate both DRAM and NAND inngke
NVvault™ persistent DIMM solution for backup of atlle data to nc-volatile NAND. NVvault™ is desirable for missiomitical backups
during power interruption in RAID and main memooy £loud, Big Data, on-line banking and other tegak applications. NVvault™ is
incorporated in our EXPRESSvault PCle solutiontfoth acceleration and backup in storage application

Key Business Metrics

The following describes certain line items in oandensed consolidated statements of operationsthamnportant to management’s
assessment of our financial performance:

Net Sales. Net sales consist primarily of sales of our hpgifformance memory subsystems, net of a provisiordtimated returns
under our right of return policies, which generaliyge up to 30 days. We generally do not have-teng sales agreements with our
customers. Although OEM customers typically proviewith non-binding forecasts of future produatn@ad over specific periods of time,
they generally place orders with us approximately weeks in advance of scheduled delivery. Seflinges are typically negotiated monthly,
based on competitive market conditions and theesotiprice of DRAM ICs and NAND. Purchase ordersagalty have no cancellation or
rescheduling penalty provisions. We often shippmaducts to our customers’ international manufastusites. All of our sales to date,
however, are denominated in U.S. dollars. We atieescess component inventory of DRAM ICs and NANDIistributors and other users of
memory ICs. Component inventory sales are a relgtismall percentage of net sales as a resultoéforts to diversify both our customer
product line bases. This diversification effort laéso allowed us to use components in a wider rahgeemory subsystems. We expect that
component inventory sales will continue to représeminimal portion of our net sales in future pes.

Cost of Sales.Our cost of sales includes the cost of matenabmufacturing costs, depreciation and amortizatfoequipment,
inventory valuation provisions, stock-based comp#ogr, and occupancy costs and other allocated feosts. The DRAM ICs and NAND
incorporated into our products constitute a sigaifit portion of our cost of sales, and thus out agbsales will fluctuate based on the current
price of DRAM ICs and NAND. We attempt to pass tigb such DRAM IC and NAND flash memory cost fludtaas to our customers by
frequently renegotiating pricing prior to the plamnt of their purchase orders. However, the saleegpof our memory subsystems can also
fluctuate due to competitive situations unrelatethe pricing of DRAM ICs and NAND, which affectsogs margins. The gross margin on our
sales of excess component DRAM IC and NAND inventsrmuch lower than the gross margin on our sa@sir memory subsystems. As a
result, fluctuations in DRAM IC and NAND inventosgles as a percentage of our overall sales coydddtrour overall gross margin. We
assess the valuation of our inventories on a guattasis and record a provision to cost of safesexessary to reduce inventories to the lowe
of cost or net realizable value.
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Research and DevelopmenResearch and development expense consists dsirmhemployee and independent contractor
compensation and related costs, stock-based compmsnon-recurring engineering fees, computeegidesign software licenses, reference
design development costs, patent filing and praiedegal fees, depreciation or rental of evaluagguipment, and occupancy and other
allocated overhead costs. Also included in reseanchdevelopment expense are the costs of madadabverhead related to the production of
engineering samples of new products under developorgroducts used solely in the research andldpreent process. Our customers
typically do not separately compensate us for deaigl engineering work involved in developing aggtiion-specific products for them. All
research and development costs are expensed aethdm order to conserve capital resources intlaf the significant year over year revenue
decline, we have materially reduced our researddawelopment expenditures by reducing headcouhpesfessional and outside service
costs. However, we anticipate that research andldpment expenditures will increase in future pesias we seek to expand new product
opportunities, increase our activities relatedé¢armnd emerging markets and continue to develojtiaial proprietary technologies.

Selling, General and AdministrativeSelling, general and administrative expensesisbpemarily of employee salaries and related
costs, stock-based compensation, independentreglessentative commissions, professional servpresnotional and other selling and
marketing expenses, and occupancy and other aldcaterhead costs. A significant portion of oulisgleffort is directed at building
relationships with OEMs and other customers andimgrthrough the product approval and qualificatpzocess with them. Therefore, the ¢
of material and overhead related to products maurfed for qualification is included in selling eeqgses. In order to conserve capital resot
in light of the significant year over year reverdezline, we have materially reduced our sellingiegal and administrative expenditures by
reducing headcount and other expenses.

Critical Accounting Policies

The preparation of our condensed consolidated iaastatements in conformity with accounting pipées generally accepted in the
U.S. requires us to make estimates and assumpliahaffect the reported amounts of assets antlitied and disclosures of contingent assets
and liabilities at the date of the condensed cadatadd financial statements and the reported ansafntet sales and expenses during the
reporting period. By their nature, these estimatasassumptions are subject to an inherent de@tegertainty. We base our estimates on ou
historical experience, knowledge of current condisi and our beliefs of what could occur in the feattonsidering available information. We
review our estimates on an on-going basis. Acteslilts may differ from these estimates, which nesylt in material adverse effects on our
operating results and financial position. We bai#ive following critical accounting policies invehour more significant assumptions and
estimates used in the preparation of our condecsesblidated financial statements:

Revenue RecognitionWe recognize revenues in accordance with theninhAccounting Standards Board (“FASB”) Accougtin
Standards Codification (“ASC”) Topic 605. Accordingwe recognize revenues when there is persuasiience that an arrangement exists,
product delivery and acceptance have occurredsates price is fixed or determinable, and collélitybof the resulting receivable is reasone
assured.

We generally use customer purchase orders andibtracts as evidence of an arrangement. Deliveryrsozhen goods are shipped
for customers with FOB Shipping Point terms andrupezeipt for customers with FOB Destination teratsyhich time title and risk of loss
transfer to the customer. Shipping documents azd tesverify delivery and customer acceptance. ¥éess whether the sales price is fixed or
determinable based on the payment terms assoeidgttethe transaction and whether the sales prisailigect to refund. Customers are
generally allowed limited rights of return for up30 days, except for sales of excess componeahtories, which contain no right-of-return
privileges. Estimated returns are provided fohattime of sale based on historical experiencgecific identification of an event necessitat
a reserve. We offer a standard product warranbutacustomers and have no other post-shipmentathdigs. We assess collectibility based on
the creditworthiness of the customer as determiiryecredit checks and evaluations, as well as tlseoouwer’'s payment history.

All amounts billed to customers related to shippamgl handling are classified as net sales, wHileoalts incurred by us for shipping
and handling are classified as cost of sales.

Fair Value of Financial InstrumentsOur financial instruments consist principallyaaish and cash equivalents, investments in
marketable securities, accounts receivable, aceqaytable, accrued expenses and debt instrum@tier than for certain investments in
auction rate securities, the fair value of our caghivalents and investments in marketable seesrisi determined based on quoted prices in
active markets for identical assets or Level 1 tapuhe fair value of our auction rate securitiedetermined based on Level 3 inputs. We
recognize transfers between Levels 1 through Befdir value hierarchy at the beginning of theorépg period. We believe that the carrying
values of all other financial instruments approxientneir current fair values due to their naturd sespective durations.
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Allowance for Doubtful AccountsWe perform credit evaluations of our customeirgficial condition and limit the amount of credit
extended to our customers as deemed necessaggemerally require no collateral. We evaluate théectbility of accounts receivable based
on a combination of factors. In cases where weaasgre of circumstances that may impair a specifstamer’s ability to meet its financial
obligations subsequent to the original sale, wénadord an allowance against amounts due, anellgeeduce the net recognized receivab
the amount that we reasonably believe will be ctdld. For all other customers, we record allowarmaedoubtful accounts based primarily on
the length of time the receivables are past duedan the terms of the originating transaction,dingent business environment and our
historical experience. Uncollectible accounts drarged against the allowance for doubtful accowisn all cost effective commercial means
of collection have been exhausted. Generallyceoenlit losses have been within our expectationstlaagrovisions established. However, we
cannot guarantee that we will continue to expegesredit loss rates similar to those we have egpeéd in the past.

Our accounts receivable are highly concentratechgnacsmall number of customers, and a significaahge in the liquidity or
financial position of one of these customers cddde a material adverse effect on the collectjbditour accounts receivable, our liquidity
our future operating results.

Inventories. We value our inventories at the lower of the actwst to purchase or manufacture the inventoth®net realizable
value of the inventory. Cost is determined on agrage cost basis which approximates actual coatfwst-in, first-out basis and includes raw
materials, labor and manufacturing overhead. Ahdsdance sheet date, we evaluate ending invegtamgtities on hand and record a provi:
for excess quantities and obsolescence. Among tabtrs, we consider historical demand and fotecademand in relation to the inventory
on hand, competitiveness of product offerings, readonditions and product life cycles when detemgrobsolescence and net realizable
value. In addition, we consider changes in the etarklue of DRAM ICs and NAND in determining thet nealizable value of our raw matel
inventory. Once established, any write downs arsicered permanent adjustments to the cost basisraxcess or obsolete inventories.

A significant decrease in demand for our produotddresult in an increase in the amount of exgesmntory quantities on hand. In
addition, our estimates of future product demang prave to be inaccurate, in which case we may haerstated or overstated the provisior
required for excess and obsolete inventory. Irfubére, if our inventories are determined to bergakied, we would be required to recognize
additional expense in our cost of sales at the tfreach determination. Likewise, if our inventarigre determined to be undervalued, we may
have over-reported our costs of sales in previeu®g@s and would be required to recognize additignass profit at the time such inventories
are sold. In addition, should the market value BfAM ICs or NAND decrease significantly, we may lequired to lower our selling prices to
reflect the lower current cost of our raw materidfisuch price decreases reduce the net realizalble of our inventories to less than our cost,
we would be required to recognize additional expensur cost of sales in the same period. Althowgimake every reasonable effort to
ensure the accuracy of our forecasts of futureygbdemand, any significant unanticipated changeimand, technological developments or
the market value of DRAM ICs or NAND could have aterial effect on the value of our inventories and reported operating results.

Deferred Financing Costs, Debt Discount and Detdotbdebt-Related WarrantsCosts incurred to issue debt are deferred and
included in debt issuance costs in the accompargongolidated balance sheet. We amortize debtrissugosts over the expected term of the
related debt using the effective interest methabtliscounts related to the relative fair valuam§ warrants issued in conjunction with the
debt are recorded as a reduction to the debt bakand accreted over the expected term of the debtarest expense using the effective
interest method.

Impairment of Long-Lived Assetd/Ne evaluate the recoverability of the carryingueesof long-lived assets held and used in our
operations for impairment on at least an annuakhlmswvhenever events or changes in circumstameksate that their carrying value may not
be recoverable. When such factors and circumstamngésts we compare the projected undiscounted éutat cash flows associated with the
related asset or group of assets over their estimateful lives against their respective carryimpant. These projected future cash flows may
vary significantly over time as a result of incredgompetition, changes in technology, fluctuationdemand, consolidation of our customers
and reductions in average selling prices. If theyiiag value is determined not to be recoverabbenffuture operating cash flows, the asset is
deemed impaired and an impairment loss is recodriéhe extent the carrying value exceeds theneséid fair value of the asset. The fair
value of the asset or asset group is based on imaake when available, or when unavailable, oealisited expected cash flows.

Warranty Reserve.We offer product warranties generally rangingrfrone to three years, depending on the produchegdtiated
terms of purchase agreements with our customech Barranties require us to repair or replace defeproduct returned to us during the
warranty period at no cost to the customer. Waigarare not offered on sales of excess inventony.eStimates for warranty-related costs are
recorded at the time of sale based on historicdlestimated future
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product return rates and expected repair or replacé costs. While such costs have historically mmrsistent between periods and within oul
expectations and the provisions established, uregehanges in failure rates could have a matadiatrse impact on us, requiring additional
warranty reserves, and adversely affecting ourggposfit and gross margins.

Stock-Based CompensatioWe account for equity issuances to non-emplojreascordance with ASC Topic 505. All transactions
in which goods or services are the considerationived for the issuance of equity instruments ao@anted for based on the fair value of the
consideration received or the fair value of theiggastrument issued, whichever is more reliablgasurable. The measurement date used to
determine the fair value of the equity instrumesstied is the earlier of the date on which the tpady performance is complete or the date or
which it is probable that performance will occur.

In accordance with ASC Topic 718, employee andctiirestock-based compensation expense recognizetydbe period is based on
the value of the portion of stock-based paymentrdsvthat is ultimately expected to vest duringpgbeod. Given that stock-based
compensation expense recognized in the condenssol@ated statements of operations is based ordawgtimately expected to vest, it has
been reduced for estimated forfeitures. ASC Top# réquires forfeitures to be estimated at the tifngrant and revised, if necessary, in
subsequent periods if actual forfeitures diffenirthose estimates. Our estimated average forfeitles are based on historical forfeiture
experience and estimated future forfeitures.

The fair value of common stock option awards to leyges and directors is calculated using the Biackeles option pricing model.
The Black-Scholes model requires subjective assomptegarding future stock price volatility ancpexted time to exercise, along with
assumptions about the risk-free interest rate apdaed dividends, all of which affect the estindafia@r values of our common stock option
awards. The expected term of options granted @utatked as the average of the weighted vestinggeand the contractual expiration date of
the option. This calculation is based on the kafdor method permitted by the SEC in instancegevtie vesting and exercise terms of
options granted meet certain conditions and wtieriéeld historical exercise data is available. &kpected volatility is based on the historical
volatility of our common stock. The ridkee rate selected to value any particular grabased on the U.S. Treasury rate that corresponiths
expected term of the grant effective as of the dathe grant. The expected dividends assumptitwased on our history and our expectations
regarding dividend payouts. We evaluate the assongtised to value our common stock option awands quarterly basis. If factors change
and we employ different assumptions, stdeksed compensation expense may differ signifigdrdm what we have recorded in prior perio
Compensation expense for common stock option awsittisgraded vesting schedules is recognized draight-line basis over the requisite
service period for the last separately vestingiponf the award, provided that the accumulated eEOgnized as of any date at least equa
value of the vested portion of the award.

We recognize the fair value of restricted stock @sassued to employees and outside directoroak-blased compensation expense
on a straight-line basis over the vesting periadte last separately vesting portion of the awarf€ir value is determined as the difference
between the closing price of our common stock engttant date and the purchase price of the resdrgtock award, if any, reduced by
expected forfeitures.

If there are any modifications or cancellationshaf underlying vested or unvested stock-based ayerel may be required to
accelerate, increase or cancel any remaining uedatock-based compensation expense, or recorticaddiexpense for vested stock-based
awards. Future stock-based compensation expedsensarned stock- based compensation may incredise extent that we grant additional
common stock options or other stock-based awards.

Income Taxes.Deferred tax assets and liabilities are recoghteereflect the estimated future tax effects afifa deductible or
taxable amounts attributable to events that haea becognized on a cumulative basis in the condet@esolidated financial statements,
calculated at enacted tax rates for expected penbdkalization. We regularly review our defertaxl assets for recoverability and establish a
valuation allowance, when determined necessargdas historical taxable income, projected futaseble income, and the expected timing
of the reversals of existing temporary differen&scause we have operated at a loss for an extqrededl of time, we did not recognize
deferred tax assets related to losses incurre@i@ @r 2011. In the future, if we realize a defdrtax asset that currently carries a valuation
allowance, we may record an income tax benefiti@daction to income tax expense in the periodiohgealization.

ASC Topic 740 prescribes a recognition thresholll measurement requirement for the financial statemezognition of a tax
position that has been taken or is expected takenton a tax return and also provides guidanaeenecognition, classification, interest and
penalties, accounting in interim periods, disclesand transition. Under ASC Topic 740 we may @aljognize or continue to recognize tax
positions that meet a “more likely than not” threlsh
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The application of tax laws and regulations is sabjo legal and factual interpretation, judgmert ancertainty. Tax laws and
regulations themselves are subject to change esu#t of changes in fiscal policy, changes in liegign, the evolution of regulations and court
rulings. Therefore, the actual liability for U.S.foreign taxes may be materially different front estimates, which could result in the need to
record additional tax liabilities or potentiallyverse previously recorded tax liabilities.

Results of Operations

The following table sets forth certain condenseasotidated statements of operations data as argageeof net sales for the periods
indicated:

Three Months Ended Nine Months Ended
September 28 September 29 September 28 September 29
2013 2012 2013 2012
Net sales 10C% 10C% 10C% 10C%
Cost of sale: 91 94 92 72
Gross profit 9 6 8 28
Operating expense
Research and developme 38 41 32 33
Selling, general and administrati 36 39 32 26
Total operating expens 74 8C 64 59
Operating los! (65) (74) (56) (31)
Other income (expense
Interest expense, n (8) Q) 4 (2
Other income (expense), r — — — —
Total other expense, n (8) (1) (4) (2)
Loss before provision for income tax (73 (75) (6C) (33
Provision for income taxe — — — —
Net loss (73% (79)% (60% (339%

Three and Nine Months Ended September 28 2013 Coragao Three and Nine Months Ended September 29120
Net Sales, Cost of Sales and Gross Profit

The following table presents net sales, cost @fssahd gross profit for the three and nine montide@ September 28, 2013 and September 2
2012 (in thousands, except percentages):

Three Months Ended

September 28 September 29 %
2013 2012 Change Change
Net sales $ 4,28¢ $ 6,391 $ (2,109) (39)%
Cost of sale: 3,89¢ 6,00¢ (2,107%) (35)%
Gross profit $ 39 $ 38¢ $ 5 1%
Gross margir 9% 6% 3%
Nine Months Ended
September 28 September 29 %
2013 2012 Change Change
Net sales $ 15,31¢ $ 30,91( $ (15,599 (50)%
Cost of sale: 14,11: 22,34¢ (8,23¢) (3N%
Gross profit $ 1,206 $ 8,56: $ (7,356 (86)%
Gross margit 8% 28% (20)%
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Net Sales. The decrease in net sales for the three montihsdeBeptember 28, 2013 as compared with the thoe¢hsended
September 29, 2012 resulted primarily from decreas@approximately $1.8 million of VLP sales, $on@lion of HyperCloud® sales, and $0.7
million of specialty module sales primarily usedndustrial applications. These decreases wefiapgoffset by increases of $0.6 million of
sales of NVvault™ non-volatile cache systems an8 #tlllion of PERC sales to Dell and of $0.3 milli; sales of flash products.

The decrease in net sales for the nine months edeptmber 28, 2013 as compared with the nine rmamttied September 29, 2012
resulted primarily from decreases of approxima(gl$6.0 million in sales of NVvault™ non-volatiache systems to Dell (ii) $7.0 million of
PERC sales to Dell (iii) $1.8 million of specialtyodule sales primarily used in industrial applicas as customers slowed production as a
result of the product nearing the end of its lifg $1.0 million in sales of HyperCloud® and (v).8Imillion of VLP sales. These decreases
were partially offset by an increase of $0.7 millia sales of flash products and an increase & 8lion of NVvault™ and PERC sales to
customers other than Dell.

Gross Profit and Gross Margin.The increase in gross profit and margin for tire¢ months ended September 28, 2013 as compared t
the three months ended September 29, 2012 is plyrttae result of a change in our product mix witlore NVvault™ sales in the three mor
ended September 28, 2013. The decrease in grofiisgord margin for the nine months ended SepterBeP013 as compared with the nine
months ended September 29, 2012 is primarily theltref lower revenues, our absorption of fixedtnead costs and changes in our product
mix as PERC and NVvault™ sales to Dell continueams end of life.

Research and Development

The following table presents research and developexpenses for the three and nine months ende@r8bpr 28, 2013 and
September 29, 2012 (in thousands, except perces)tage

Three Months Ended

September 28 September 29 %
2013 2012 Change Change
Research and developme $ 1,641 $ 2,61t $ (979 (379%
Nine Months Ended
September 28 September 29 %
2013 2012 Change Change
Research and developm: $ 4941 % 10,227 $ (5,28€) (52)%

The decrease in research and development expetisetimee months ended September 28, 2013 as cednjgethe three months ended
September 29, 2012 is primarily attributable tordases of (i) $0.9 million in internal engineertmgadcount costs and related overhead and
travel expenses, (ii) $0.1 million in non-recurriaggineering charges for supply partners engagadwnproduct development activities, and
(iii) $0.1 million in material expenses relatedpimduct builds and testing, which were partiallfsef by an increase of $0.1 million in
professional and outside services.

The decrease in research and development expetigemme months ended September 29, 2013 as cethfrathe nine months ended
September 29, 2012 resulted primarily from decrea$éi) $3.4 million in internal engineering headaot costs and related overhead and trave
expenses, (ii) $0.1 million in professional andside: services, (i) $0.7 million in non-recurrieggineering charges for supply partners
engaged in new product development activities andpe.1 million in material expenses related togrct builds and testing.
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Selling, General and Administrative

The following table presents selling, general adishiaistrative expenses for the three and nine nwetitded September 28, 2013 and
September 29, 2012 (in thousands, except perces)tage

Three Months Ended

September 28 September 29 %
2013 2012 Change Change
Selling, general and administrati $ 155¢ $ 2497 $ (9439 (38)%
Nine Months Ended
September 28 September 29 %
2013 2012 Change Change
Selling, general and administrati $ 4880 $ 7971 $ (3,099 (39%

Selling, general and administrative expense deetehg approximately $1.0 million for the three mtenended September 28, 2013 as
compared to the three months ended September 29, Zhese decreases were primarily due to a riextuct (i) $0.7 million in headcount
costs and related overhead and travel expense$0 (i million in outside consultants and (iii) $0nillion in advertising and product evaluat
expenses due to the reduction in sales volumees®hrch and development activity.

Selling, general and administrative expense deetebyg approximately $3.1 million for the nine mantnded September 28, 2013 as
compared to the nine months ended September 29, Zl1iese decreases were primarily due to a remtuofi (i) $2.1 million in headcount
costs and related overhead and travel expense$0 @ million in outside consultants and salesespntatives and (iii) $0.6 million in
advertising and product evaluation expenses.

Other (Expense) Income.

The following table presents other (expense) incéon¢he three and nine months ended Septembe&®8 and September 29, 2012 (in
thousands, except percentages):

Three Months Ended

September 28 September 29 %
2013 2012 Change Change
Interest expense, n $ (329 $ 98 $ (22¢) 231%
Other income (expense), r (8) 4 (12) (300)%
Total other expense, n $ (339 $ (99 % (239) 253%
Nine Months Ended
September 28 September 29 %
2013 2012 Change Change
Interest expense, n $ (542) $ (24¢) $ (299 11%
Other income (expense), r (8) 12 (20) (167)%
Total other expense, n $ (550 $ (230 $ (319 13%%
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The increase in interest expense for the threenar@months ended September 28, 2013 comparedhitthree and nine months
ended September 29, 2012 is primarily due to ¢i)eased interest charges on our former term dehtSilicon Valley Bank as a result of the
bank forbearance agreements negotiated in the dep@rter of 2013, (ii) an increase in interestesge related to our new term debt, and
(iii) the amortization of debt discount and delstiance costs associated with the loan we receivédly 18, 2013 pursuant to our new term
debt with DBD Funding.

Other income (expense), net, for the three and mioeths ended September 28, 2013 and Septemb202®was insignificant.
Provision for Income Taxes

The following table presents the provision for im@taxes for the three and nine months ended Sbpte?8, 2013 and September 29,
2012 (in thousands, except percentages):

Three Months Ended
September 28 September 29 %
2013 2012 Change Change

Provision for income taxe $ 7 9 4 % 3 75%

Nine Months Ended
September 28 September 29 %
2013 2012 Change Change

Provision for income taxe $ 9 $ 5 % 4 80%

We did not record a benefit of income taxes forttiree and nine months ended September 28, 2013gptémber 29, 2012, as tax
benefits resulting from operating losses generater@ fully reserved.

Liquidity and Capital Resources

We have historically financed our operations pritgahrough issuances of equity and bank debt asth @enerated from operations. We
have also funded our operations with a revolving bf credit and term loans under bank credit itéesl, capitalized lease obligations and from
the sale and leaseback of our former domestic naatwring facility.

Working Capital and Cash and Marketable Securities

The following table presents working capital, caskl cash equivalents and investments in markesailgrities (in thousands):

September 28 December 29
2013 2012
Working Capital $ 10,69 $ 11,11¢
Cash and cash equivalents $ 7,02¢ % 7,75¢
Investments in marketable securities 41t
$ 7,02¢ % 8,17(

(1) Included in working capital
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Our working capital decreased in the nine montliedrSeptember 28, 2013 primarily as a result afetans of (i) inventory levels by
approximately $3.1 million, (ii) accounts receivalbly approximately $1.3 million as the result ofiéo sales, and (i) prepaid expenses from
the amortization of $0.2 million of marketing fungiich was patrtially offset by a decrease in cagh@ash equivalents and restricted cash of
$0.3 million, a reduction of accounts payable atiépliabilities of $0.9 million and a reductiontime current portion of long term debt of $3.5
million primarily due to our re-classification afrin debt from current to long term as a resultwfloan agreement with DBD Credit and our
payoff of our old term loan with SVB.

Cash (Used in) Provided by in the Nine Months End&dptember 28, 2013 and September 29, 2012

The following table summarizes our cash flows far periods indicated (in thousands):

Nine Months Ended

September 28 September 29
2013 2012
Net cash (used in) provided by
Operating activitie! $ (3,580 $ (5,65(0)
Investing activities 36& (1,64%)
Financing activitie: 2,48¢ 7,20¢
Net decrease in cash and cash equiva $ (726) $ (99

Operating Activities. Net cash used in operating activities for theenimonths ended September 28, 2013 was primarilsethét of a net
loss of approximately $9.2 million, partially oftday (i) approximately $3.0 million in net cash piged by changes in operating assets and
liabilities, which were primarily from changes mvientories, accounts receivable, restricted cadipeapaid expenses and (ii) approximately
$2.6 million in net non-cash operating expensesnimaomprised of depreciation and amortizationpatimation of debt discount and debt
issuance costs and stock based compensation.ableused in operating activities for the nine memhded September 29, 2012 was prim;
the result of (i) net loss of approximately $9.9liom partially offset by cash provided by change®perating assets and liabilities of
approximately $1.2 million and (ii) $3.0 million imet non-cash operating expenses, primarily coragrig depreciation and amortization and
stock-based compensation.

Accounts receivable decreased approximately $1l®mduring the nine months ended September 2833®imarily as a result of the
decrease in our net sales during the period areti@dse in the average days sales were outstanding.

Inventories decreased by approximately $3.1 mildaning the nine months ended September 28, 209#& agilized inventory on hand to
support our sales during the quarter.

Investing ActivitiesNet cash provided by investing activities for thieenmonths ended September 28, 2013 was primaelydsult of our
sale of an auction rate security resulting in peaiseof $0.4 million. Net cash used in investintivitees for the nine months ended
September 29, 2012 was the result of our acquistfdb1.6 million in property and equipment.

Financing Activities. Net cash provided by financing activities for tiee months ended September 28, 2013 was printhglyesult of
() net proceeds from a term loan with DBD CredinBing, LLC of $2.5 million, described below undiee caption Capital Resources and
(i) $1.0 million in net proceeds from the salelg®98,902 shares of our common stock through atexgid public offering, described below
under the caption Capital Resources, offset byymegat of bank debt, capital leases and other rutgable of $1.0 million. Net cash provid
by financing activities for the nine months endegt®mber 29, 2012 was primarily the result of meteeds of (i) $3.6 million from the sale of
1,058,336 shares of our common stock through das sggreement with Ascendiant, described below uidecaptiorCapital Resources
(i) $2.8 million in net borrowings under our liné credit with SVB, (iii) $1.3 million in net proegs from the consolidation of and additional
credit extended under our bank term loan with S&J (iv) $0.6 million in proceeds from the exeraéequity awards under our stock option
plan, offset by repayment of bank debt, capitadésaand other notes payable of $1.1 million.
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Capital Resources
Silicon Valley Bank Credit Agreement

On October 31, 2009, we entered into a credit ageee with Silicon Valley Bank, which was most rettgmmended on July 18, 2013
(as amended, the “SVB Credit Agreement”). Currerttig SVB Credit Agreement provides that we camdwiup to the lesser of (i) 80% of
eligible accounts receivable, or (ii) $5.0 million.

The September 2010 amendment to the SVB Creditehgeat, Silicon Valley Bank extended a $1.5 millierm loan under the SVB
Credit Agreement, bearing interest at a rate ahpmplus 2.00%. We were required to make monthhcjpal payments of $41,666 over the
36 month term of the loan, or $0.5 million annualtyMay 2011, Silicon Valley Bank extended an &ddial $3.0 million term loan, bearing
interest at a rate of prime plus 2.75%. We wereired to make monthly principal payments of $128,00er the 24 month term of the loan, or
$1.5 million annually. In May 2012, Silicon Vall8ank consolidated both term loans and extendediaddi credit, resulting in a combined
balance of $3.5 million (the “Consolidated Term hjaThe Consolidated Term Loan was payable inr&&allments of $97,222, beginning
December 2012, with interest at a rate of prime Rlb0%. Interest was payable monthly from the d&fanding through final payoff of the
loan. On July 18, 2013, as part of our amendmétiteoSVB Credit Agreement and following our redespadditional loan financing obtained
through DBD Credit Funding, LLC, as further desedtbelow, the term loan and outstanding interestpead in full. In accordance with the
terms of the financing obtained through DBD Crédihding, LLC, the Company recorded all amountsating-term portion of debt in the
accompanying consolidated balance sheet as of I8bpte28, 2013.

Prior to the May 2012 amendment, the SVB Credite®gnent contained an overall sublimit of $10.0 wrillto collateralize our
contingent obligations under letters of credit atfier financial services. Amounts outstanding urideroverall sublimit reduced the amount
available pursuant to the SVB Credit AgreementaAssult of the May 2012 amendment, letters ofiteettl other financial services were no
longer subject to borrowing base sublimits andrdiireduce the amount that could be borrowed uthgerevolving line of credit. The July 18,
2013 amendment requires letters of credit to barselcby cash. At September 28, 2013, letters afitie the amount of $1.0 million were
outstanding.

Following its most recent amendment on July 18 32@ie SVB Credit Agreement permits the debt fillagand security interests
contemplated under our Loan Agreement with DBD @rednding, LLC (described below) and releasesatepatents and related assets from
the collateral subject to SVB'’s security interester the SVB Credit Agreement. Additionally, puastto the SVB Credit Agreement,
advances under the revolving line now accrue isteata rate equal to SVB’s most recently annoufipgthe rate” plus 2.75%. The SVB
Credit Agreement also relaxed our tangible net iwoavenant and waived certain events of defaudbimection therewith. Certain reporting
requirements under the SVB Credit Agreement werdifieal while certain reserves with respect to tbertwving base and the availability of
revolving loans were removed. Under the term$ef3VB Credit Agreement, we may draw revolving ambeés in an aggregate outstanding
principal amount of up to the lesser of $5 millexmd the available borrowing base, subject to resamounts. Our borrowing base under the
SVB Credit Agreement is 80% of eligible accountseieable, subject to certain adjustment.

The following table presents details of outstandingrowings and availability under our line of citdgh thousands):

September 28 December 29
2013 2012
Availability under the revolving line of crec $ 181: $ 1,48¢
Outstanding borrowings on the revolving line ofdit: — —
Amounts reserved under credit sublin = =
Unutilized borrowing availability under the revatgj line of credi $ 181§ 1,48¢

We made no borrowings under the Silicon Valley Bl of credit in the nine months ended Septen2i8e2013. Outstanding
borrowings under the line of credit did not exc&8® million at any time during the year ended Deloer 29, 2012.
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Loan Agreement with DBD Credit Funding, LLC

Concurrent with our amendment of the SVB Creditefgnent, on July 18, 2013 we entered into a loarsandrity agreement (the
“Loan Agreement”) with DBD Credit Funding, LLC, aelaware limited liability company (the “DBD”), arfféiate of Fortress Investment
Group LLC, providing for up to $10 million in terfoans and up to $5 million in revolving loans. Tthem loans are available in an initial $6
million tranche (the “Initial Term Loan”) with a send tranche in the amount of $4 million becomimgilable upon achievement of certain
performance milestones relating to intellectualperty matters (the “IP Monetization Milestones” ath second tranche loan, “IP Milestone
Term Loan”). The $5 million in revolving loans aeailable at the DBD’s discretion and subject tetomary conditions precedent. The $6
million Initial Term Loan was fully drawn at clogiron July 18, 2013. Proceeds from the Initial T&xran were used in part to repay our
existing consolidated term loan with Silicon VallBgnk. The remainder of such funds will be usefilitml our ongoing working capital needs.

The loans bear interest at a stated fixed rate. @& per annum. During the first eighteen (18) theriollowing the closing date, the
payments on the term loans are interest-only ash cate of 7.0% per annum and a payment-in-kiferidel cash interest rate of 4.0%, which
payment-in-kind interest is capitalized semi-anlyy&leginning with December 31, 2013. Following #ighteen (18) month interest-only
period, the term loans are amortized with 65% effitincipal amount due in equal monthly installnsemter the following eighteen (18)
months with a balloon payment equal to 35% of #reaining principal amount of the term loans, plosraed interest, being payable on
July 18, 2016 (the “Maturity Date”).

Patent Monetization Side Letter Agreement

Concurrently with the execution of the Loan Agreeméie Company and an affiliate of the DBD entdrgd a Patent Monetization
Side Letter Agreement (the “Letter Agreement”).eTlketter Agreement provides, among other things, ttre DBD may be entitled to share in
certain monetization revenues that we may deritherfuture related to its patent portfolio (thetént Portfolio”). The Patent Portfolio does
not include certain patents relating to the NVv&ufroduct line. Monetization revenues subjechis arrangement include revenues
recognized during the seven year term of the Léttgeement from amounts (whether characterize@gtilement payments, license fees,
royalties, damages, or otherwise) actually paidstor our subsidiaries in connection with any aasenf, agreement not to assert, or licens
the Patent Portfolio (in whole or in part) eithA) {n consideration of the grant of a license ovamant not sue, or other immunity with respect
to the Patent Portfolio, or (B) as a damages awadttdrespect to such assertion of the Patent Rartfiess (i) actual legal fees and expenses
(including fees payable on a contingency basis)aatdal court costs paid or payable by us or obsisiiaries in connection with any such
assertion and/or grant of a license or covenantmstie, or other immunity with respect to the RRortfolio, provided that such legal fees
expenses shall be capped at forty percent (40%)af gross, aggregate amounts paid to us, (iigaionable and actual legal fees, filing fees,
maintenance fees, annuities, and other reasonabllacual costs and expenses paid or required paideby us or our subsidiaries after the
effective date in connection with the prosecutimajntenance, and defense of any patents or pgiphtations within the Patent Portfolio,
(iii) reasonable and actual legal fees and readeraatul actual other costs and expenses paid oireelgo be paid by is or our subsidiaries in
connection with the enforcement of any agreemeantertaking, commitment or court order that wouldeyate monetization revenues and the
collection thereof, and (iv) reasonable and aatoats of acquisition of patents and patent apptinatincluded in the Patent Portfolio that are
acquired by or licensed to us or our subsidiarieey ¢he effective date. Monetization revenues atglude the value attributable to the Patent
Portfolio in any sale of the Company during theeseyear term, subject to a maximum amount payahileet DBD. The Letter Agreement a
requires that the we use commercially reasonafideteto pursue opportunities to monetize the Ra®emtfolio during the term of the Letter
Agreement, provided that we are under no obligdaiopursue any such opportunities that we do netd be in our best interest.
Notwithstanding the foregoing, there can be noasse that we will be successful in these eff@ts] we may expend resources in pursu
monetization revenues that may not result in amebeto us.

Sales Agreement with Ascendiant Capital

On November 21, 2011, we entered into a sales agmaewith Ascendiant as sales agent. In accordaitbethe terms of the sales
agreement, we were able to issue and sell sham& @ommon stock having an aggregate offeringepoicup to $10.0 million. Since
November 2011, we have received net proceeds abriopately $6.0 million, including approximately $3million raised through the sale
approximately 1,312,669 shares during the yeareBdEember 29, 2012 and approximately $48,500 tirdhie sale of 42,588 shares during
the nine months ended September 28, 2013. Sadwmaés of our common stock may be made in a s&frtesnsactions from time to time as
we may direct Ascendiant in sales deemed to batthé market” offering as defined in Rule 415 urttie Securities Act of 1933. Such sales
are made pursuant to our effective $40 million sregistration statement filed with the SEC in Sepber 2011. We may terminate
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the sales agreement with Ascendiant at any tin iits expiration on November 21, 2013. In therg of such termination, we would exp
to make available any remaining unsold portiorhef $10.0 million in aggregate offering price fohet sources of financing that are permitted
under the effective shelf registration statemehe $ales agreement with Ascendiant does not precisdrom pursuing other sources of
financing. We may be limited in our ability to bdibérom the agreement with Ascendiant if the vokiwf our shares traded in the market ol
market price of our shares is low. The sales ages¢ expires on November 21, 2013.

December 2012 Equity Financing

On December 20, 2012, we raised gross proceedk.®idillion in a registered public offering of ascurities. The offering closed
December 26, 2012, and we received net proceedk.8fmillion after deducting commissions and offgrcosts. The offering resulted in the
issuance of 1,685,394 shares of common stock andmta to purchase up to an aggregate of 2,275R88&s of our common stock, which
represents 135% of the number of shares issuedadddn the offering. Each warrant grants the hiottle right to purchase one share of our
common stock at an exercise price of $0.89 pereshiad expires in June 2018. These warrants becoeneigable 181 days following the
December 26, 2012 issuance date.

July 2013 Equity Financing

On July 17, 2013, we entered into a definitive siées purchase agreement for the sale of commuskstnd warrant for gross
proceeds of $1.0 million in an additional registepeiblic offering of its securities. The offerinpsed on July 19, 2013, and we received net
proceeds of approximately $960,000 after deduatorgmissions and offering costs. The offering rieslin the issuance of 1,098,902 shares
of our common stock and a warrant to purchase @mtaggregate of 1,098,902 shares of our commahk.sttie warrant is exercisable as of
date of its issuance, has a term of seven yeadsamexercise price of $1.00 per share. The eseemrice and the number of warrant shares
issuable upon exercise of warrant is subject tasidjent in the event of, among other things, aettainsactions our common stock (including
without limitation stock splits and stock dividefdand certain fundamental transactions (includiftfout limitation a merger or other sale-of-
company transaction).

We have in the past utilized equipment leasingngeanents to finance certain capital expenditurgsififnent leases continue to be a
financing alternative that we expect to pursuéhmfuture.

We believe our existing cash balances, borrowiraglahility under our new bank credit facility, bowing availability under the SVB
Credit Agreement and the cash expected to be geddram operations, will be sufficient to meet aumticipated cash needs for at least the
next 12 months. Should we need additional capitalmay seek to raise capital through, among otfiegs, public and private equity offerings
and debt financings. Our future capital requireraevitl depend on many factors, including our lev@iset sales, the timing and extent of
expenditures to support research and developménitias, the expansion of manufacturing capacithbdomestically and internationally and
the continued market acceptance of our productditiddial funds may not be available on terms aat@ptto us, or at all. If adequate working
capital is not available when needed, we may baired, to significantly modify our business modetlaperations to reduce spending to a
sustainable level. It could cause us to be unabéxécute our business plan, take advantage akfopportunities, or respond to competitive
pressures or customer requirements. It may alsgecasito delay, scale back or eliminate some af allr research and development
programs, or to reduce or cease operations.

Liquidity

We incurred net losses of approximately $9.2 millimd $9.9 million for the nine months ended Septm28, 2013 and
September 29, 2012, respectively, and have an adated deficit of approximately $95.9 million as®éptember 28, 2013.

On July 18, 2013, we obtained debt financing ofai$10 million in term loans and up to $5 millianrevolving loans from DBD
Credit Funding, LLC, a Delaware limited liabilitpmpany, an affiliate of Fortress Investment GrdupZ. The first tranche ($6 million) of tt
debt was drawn immediately and used to pay dowthalBilicon Valley Bank term debt and related géions of approximately $3 million.
The tangible net worth covenant in connection whth credit agreement entered into with Silicon ®alBank was relaxed as part of the SVB
amendment agreement, which also waived certaintewémefault related to the noncompliance. The fieancing with DBD Credit Funding
LLC does not have fixed charge ratio or tangiblevmarth covenants, and the loan is interest onfytie first 18 months of the 36 month term.
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Concurrent with the debt financing, we raised addél net proceeds of approximately $960,000 iagistered public offering of its
securities from an institutional investor for thaesof 1,098,902 shares of common stock and a sge@nwarrant to purchase 1,098,902 share
of common stock at an exercise price of $1.00 pares

Pursuant to the Company’s sales agreement withnisalet Capital Markets LLC (“Ascendiant”),the Compaaised net proceeds of
approximately $48,000 during the nine months erf8kgotember 28, 2013, approximately $3.9 milliorhie year ended December 29, 2012
approximately $1.9 million in the year ended Decenfi, 2011. The sales agreement expires on Naaeih 2013.

If adequate working capital is not available wheeaded, we may be required to significantly modify business model and operations to
reduce spending to a sustainable level. It coulbeais to be unable to execute our business plam atdvantage of future opportunities, or
respond to competitive pressures or customer rexpgints. It may also cause us to delay, scale haglknginate some or all of our research anc
development programs, or to reduce or cease oprsatiVhile there is no assurance that we can meetwenue forecasts we anticipate that
we can successfully execute our plans and contipeeations for at least the next twelve months.

Off-Balance Sheet Arrangements

We do not have any relationships with unconsolidiatetities or financial partnerships, such as iestivften referred to as structured
finance or special purpose entities, which wouldehldeen established for the purpose of facilitatifipalance sheet arrangements or other
contractually narrow or limited purposes. In additiwe do not have any undisclosed borrowings bt,@ad we have not entered into any
synthetic leases. We are, therefore, not materadposed to financing, liquidity, market or cretlk that could arise if we had engaged in suc
relationships.

ltem 4. Controls and Procedures

(a) Evaluation of Disclosure Controls and ProceduMe carried out an evaluation, under the supervigimhwith the participation of o
management, including our principal executive @ffiand principal financial officer, of the effeaivess of the design and operation of our
disclosure controls and procedures (as definediiedRl3a-15(e) and 15d-15(e) of the Securities &xgh Act of 1934, (“Exchange Act”)) as
of the end of our fiscal quarter ended Septembe2@83. Based upon that evaluation, our prinagaicutive officer and principal financial
officer concluded that our disclosure controls pracedures are effective to provide reasonablerasse that information required to be
disclosed by us in reports that we file or submitier the Exchange Act (i) is recorded, processadnsarized and reported within the time
periods specified in the SEC’s rules and forms @hdé accumulated and communicated to our managenincluding our principal executive
officer and principal financial officer as apprag# to allow timely decisions regarding requirestcttisure.

(b) Change in internal controls over financial repng. During the fiscal quarter that ended SeptembeR@83, there were no changes in
our internal controls over financial reporting (Bfined in Rules 13a-15(f) and 1384f) under the Exchange Act) that have materiaffgcted,
or are reasonably likely to materially affect, iternal controls over financial reporting.

PART Il. OTHER INFORMATION
Item 1. Legal Proceedings

The information set forth in the sections entitlétigation and Patent Reexaminations under Noté& 9ates to Unaudited Condensed
Consolidated Financial Statements, included in R&em | of this Report, is incorporated hereinrbference.

ltem 1A. Risk Factors

You should consider each of the following factasvall as the other information in this Report rkiating our business and our
prospects. The risks described below are not ity anes we face. Additional risks we are not pmdgeaware of or that we currently belie
are immaterial may also impair our business openasi. The trading price of our common stock couldlide due to any of these risks, and yoL
could lose all or part of your investment. In asseg these risks, you should also refer to theratifermation contained or incorporated by
reference in this Report, including our consolidhfmancial statements and related notes.
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Risks related to our busines

We expect a number of factors to cause our opergtiasults to fluctuate on a quarterly and annual &ig, which may make it difficult to
predict our future performance

Our operating results have varied significantlytia past and will continue to fluctuate from quattequarter or year-to-year in the
future due to a variety of factors, many of whica beyond our control. Factors relating to our bess that may contribute to these quarterly
and annual fluctuations include the following fastas well as other factors described elsewhetf@srmquarterly report:

» general economic conditions, including the posigjbilf a prolonged period of limited economic grovith the U.S. and Europe;
disruptions to the credit and financial marketthie U.S., Europe and elsewhere;

e our inability to develop new or enhanced produlstt ichieve customer or market acceptance in dtimanner, including our
HyperCloud® memory module and our flash-based mgmpaducts;

»  our failure to maintain the qualification of ourmplucts with our current customers or to qualifyrent and future products with
our current or prospective customers in a timelyinea or at all;

» the timing of actual or anticipated introductioriszompeting products or technologies by us or amgetitors, customers or
suppliers;

the loss of, or a significant reduction in salesat@ey customer;

» the cyclical nature of the industry in which we mxe;

e areduction in the demand for our high performamegnory subsystems or the systems into which theynaorporated;

* our customers’ failure to pay us on a timely basis;

*  costs, inefficiencies and supply risks associatid autsourcing portions of the design and the nfacture of integrated circuits;
» our ability to absorb manufacturing overhead if mwrenues decline or vary from our projections;

« delays in fulfilling orders for our products orailtire to fulfill orders;

e our ability to procure an adequate supply of keyponents, particularly DRAM ICs and NAND;

« dependence on large suppliers who are also competihd whose manufacturing priorities may not supgur production
schedules;

» changes in the prices of our products or in thé abthe materials that we use to build our produitcluding fluctuations in the
market price of DRAM ICs and NAND;

* our ability to effectively operate our manufactgriiacility in the PRC;

«  manufacturing inefficiencies associated with thetstip of new manufacturing operations, new praslacid initiation of volume
production;

e our failure to produce products that meet the tpeadiquirements of our customers;

» disputes regarding intellectual property rights #relpossibility of our patents being reexaminedhigyUSPTO;
» the costs and management attention diversion agedaiith litigation;

» the loss of any of our key personnel,

» changes in regulatory policies or accounting pphes;

e our ability to adequately manage or finance integnawth or growth through acquisitions;
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» the effect of our investments and financing arramgets on our liquidity; and

« the other factors described in this “Risk Fact@esttion and elsewhere in this quarterly report.

Due to the various factors mentioned above, andrstlthe results of any prior quarterly or annuslqus should not be relied upon as
an indication of our future operating performarioeone or more future periods, our results of opena may fall below the expectations of
securities analysts and investors. In that evaetmarket price of our common stock would likelglidee. In addition, the market price of our
common stock may fluctuate or decline regardlessuoperating performance.

We have historically incurred losses and may cominto incur losses.

Since the inception of our business in 2000, weetaly experienced one fiscal year (2006) with ipmbfe results. In order to regain
profitability, or to achieve and sustain positiask flows from operations in the future, we musthfer reduce operating expenses and/or
increase our revenues. Although we have in thegragtged in a series of cost reduction actionspatieve that we could reduce our current
level of expenses through elimination or reductibstrategic initiatives, such expense reductidos@may not make us profitable or allow us
to sustain profitability if it is achieved. Our &ty to achieve profitability will depend on increed revenue growth from, among other things,
increased demand for our memory subsystems arntédqtaoduct offerings, as well as our ability tgoamd into new and emerging markets.
may not be successful in achieving the necessagnte growth or the expected expense reductionszdter, we may be unable to sustain
past or expected future expense reductions in gulsé periods. We may not achieve profitabilitysostain such profitability, if achieved, ol
quarterly or annual basis in the future.

Any failure to achieve profitability could resutt increased capital requirements and pressure ioligoidity position. We believe our
future capital requirements will depend on manydes; including our levels of net sales, the timamgl extent of expenditures to support sales
marketing, research and development activitieseipansion of manufacturing capacity both domelfieamd internationally and the contint
market acceptance of our products. Our capitalirements could result in our having to, or otheentboosing to, seek additional funding
through public or private equity offerings or déibancings. Such funding may not be available sm$eacceptable to us, or at all, either of
which could result in our inability to meet certaihour financial obligations and other related coitments.

Our future capital needs are uncertain and we maged to raise additional funds, which may not be é&hle on acceptable terms or at all.

We believe our existing cash balances, borrowirajlability under our bank credit facility with Silbn Valley Bank, borrowing
availability under our loan agreement with DBD Gtétinding, LLC, and the cash expected to be geeerdaom operations, will be sufficient
to meet our anticipated cash needs for at leasteke12 months. However, we will likely need sfipgant additional capital, which we may
seek to raise through, among other things, public@ivate equity offerings and debt financingsr @uure capital requirements will depend
on many factors, including our levels of net salle,timing and extent of expenditures to suppesearch and development activities, the
expansion of manufacturing capacity both domedyi@id internationally and the continued marketemtance of our products. Additional
funds may not be available on terms acceptablstonat all. Furthermore, if we issue equity onertible debt securities to raise additional
funds, our existing stockholders may experienaatidih, and the new equity or debt securities mayehaghts, preferences, and privileges
senior to those of our existing stockholders. Ifin@ur additional debt, it may increase our leveragative to our earnings or to our equity
capitalization.

If adequate working capital is not available wheeded, we may be required to significantly modify business model and
operations to reduce spending to a sustainablé keweuld cause us to be unable to execute osinless plan, take advantage of future
opportunities, or respond to competitive pressaragistomer requirements. It may also cause uslaydscale back or eliminate some or all o
our research and development programs, or to realucease operations.

We have incurred a material amount of indebtednésdgund our operations, the terms of which requirdldat we pledge substantially all of
our assets as security and that we agree to shamain patent monetization revenues that may accinghe future. Our level of
indebtedness and the terms of such indebtednesgidcadversely affect our operations and liquidity.

We have incurred debt secured by all of our ass®der our credit facilities and term loans with DBBedit Funding, LLC, an affilia
of Fortress Investment Group, LLC (the “DBD"), agilicon Valley Bank (“SVB”). Our credit facility wh the DBD is secured by a first-
priority security interest in our intellectual pey assets (other than certain patents and redestsets relating to the NVvault product line) and
a second priority security interest in substantiall of
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our other assets. Our credit facility with SVBsexured by a first priority security interest ihatlour assets other than our intellectual prop
assets, to which SVB has a second priority secimigrest. The credit facility with DBD containastomary representations, warranties and
indemnification provisions, as well as affirmatiaed negative covenants that, among other thingsatesur ability to:

e incur additional indebtedness or guarantees;

* incur liens;

* make investments, loans and acquisitions;

e consolidate or merge;

« sell or exclusively license assets, including apstock of subsidiaries;
e alter our business;

* engage in transactions with affiliates; and

»  pay dividends or make distributions.

The credit facilities also include events of defawicluding, among other things, payment defaliteaches of representations,
warranties or covenants, certain bankruptcy evamis,certain material adverse changes. If we veedefault under either credit facility and
were unable to obtain a waiver for such a defatiérest on the obligations would accrue at aneiased rate. In the case of a default, the
lenders could accelerate our obligations undectbdit agreements and exercise their rights tacfose on their security interests, which wc
cause substantial harm to our business and praspect

Incurrence and maintenance of this debt could In@aterial consequences, such as:

*  requiring us to dedicate a portion of our cash ffommn operations and other capital resources td sktvice, thereby reducing ¢
ability to fund working capital, capital expendigst and other cash requirements;

e increasing our vulnerability to adverse economid sxalustry conditions;

« limiting our flexibility in planning for, or reaatig to, changes and opportunities in, our businedsralustry, which may place us
at a competitive disadvantage; and

e limiting our ability to incur additional debt on @ptable terms, if at all.

Concurrently with the execution of the credit fagilvith DBD, we entered into a Patent Monetizatiide Letter Agreement which
provides, among other things, that an affiliat®8D may be entitled to share in certain monetizatevenues that we may derive in the future
related to our patent portfolio (excluding certpatents relating to the NVvadlf  product line). métization revenues subject to this
arrangement include revenues recognized duringealien year term of the Letter Agreement from nedwats actually paid to us or our
subsidiaries in connection with any assertion gfeament not to assert, or license of, our paterifqlio. Monetization revenues subject to the
arrangement also include the value attributablaurgpatent portfolio in any sale of the Companyimythe seven year term, subject to a
maximum amount. The Letter Agreement also requiraswe use commercially reasonable efforts tayeiopportunities to monetize our
patent portfolio during the term of the Letter Agngent, provided that we are under no obligatiopuisue any such opportunities that we do
not deem to be in Company’s best interest in casweable business judgment. Notwithstanding tregfing, there can be no assurance that
we will be successful in these efforts, and we mgyend resources in pursuit of monetization revetiugt may not result in any benefit to us.
Moreover, the revenue sharing obligation will regltice benefit we receive from any monetizationgaations, which could adversely affect
our operating results and would reduce the amqantable to our stockholders in the event of a satesaction.

Our revenues and results of operations have beebstantially dependent on NVvault™ and we may be bleato replace revenue lost from
the rapid decline in NVvault™ sales.

For the nine months ended September 28, 2013 gutdrSker 29, 2012, our NVvault™ non-volatile RDIMMad in cache-protection
and data logging applications, including our NVi&tlbattery-free, the flash-based cache system umted for approximately 32% and 55%
of total net sales, respectively. Following Intddisinch of its Romley platform in the first quartdr2012, we have experienced a rapid decline
in NVvault™ sales to Dell, and we recognized $2illiom in NVvault™ sales to Dell in the nine monteaded September 28, 2013, as
compared to $15.1 million in the nine months enfledtember 29, 2012. We expect that after produttersupply chain is consumed, we will
see modest demand from Dell through 2013, aftechivbales of NVvault™ products for incorporatiomi®ERC 7 servers will be minimal. In
order to leverage our NVvault™ technology and diifgrour customer base, we continue to pursue iad@ik qualifications of
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NVvault™ with other OEMs. We also introduced EXPRE3ult™ in March 2011 and we continue to pursudifiggtion of next generatio
DDR3 NVvault™ with customers. Our future operatmegults will depend on our ability to commercialthese NVvault™ product extensiol
as well as other new products such as HyperCtoudd o¢her high-density and high-performance solgtidle may not be successful in
marketing any new or enhanced products. If we atesuccessful in generating sales of other prodtinésdecrease or cessation of sales of
NVvault™ products to Dell will significantly reduagur annual revenues and negatively affect oultsestioperations

We are subject to risks relating to our focus onveédoping our HyperCloud® product and lack of markéiversification.

We have historically derived a substantial portadiour net sales from sales of our high performaneenory subsystems for use in
server market. We expect these memory subsysteomtmue to account for a significant portion of met sales in the near term. Continued
market acceptance of these products for use ireseiv critical to our success.

In an attempt to set our products apart from tledsmir competitors, we have invested a signifiqation of our research and
development budget into the design of ASIC devioedyding the HyperClou memory subsystem, intitl in November 2009. This
design and the products it is incorporated intosatgect to increased risks as compared to our ptioglucts. For example:

* we may be unable to achieve customer or markeptaee of the HyperCloul memory subsystem or ateer products, or
achieve such acceptance in a timely manner;

e the HyperClou® memory subsystem or other new msdmay contain currently undiscovered flaws, thieaction of which
would result in increased costs and time to market;

 we are dependent on a limited number of suppl@rdéth the DRAM ICs and the ASIC devices thatessential to the
functionality of the HyperCloui memory subsystemd could experience supply chain disruption a&salt of business issues
that are specific to our suppliers or the induaya whole; and

» we are required to demonstrate the quality andbygiiy of the HyperClou® memory subsystem or otiew products to our
customers, and are required to qualify these neduymts with our customers, both of which have negliand will continue to
require a significant investment of time and researprior to the receipt of any revenue from sudtamers.

We experienced a longer qualification cycle thaticgpated with our HyperCloul memory subsystenns, as of September 28,
2013, we have not generated significant HyperCluymtoduct revenues relative to our investment ingifeeluct. We entered into collaborative
agreements with both IBM and HP pursuant to whingsé OEMs qualified the 16GB and 32GB versionsygfefCloud® for use with their
products. In February 2012 and May 2012, we ackieremory qualification of our 16GB HyperClofid puatiat IBM and HP, respectively.
In September 2012 and July 2013, we achieved memalfication of our 32GB HyperCloud product at IBM and HP, respectively. We i
each of the OEMs have committed financial and otésources toward the collaboration. However, ffarts undertaken with each of these
collaborative agreements have not resulted in figgmit product margins for us to date relative to imvestment in developing and marketing
these products and there is no assurance that lhachieve sufficient revenues or margins from blyperCloud® products under these
arrangements.

Additionally, if the demand for servers deteriosate if the demand for our products to be incorfeatan servers declines, our
operating results would be adversely affected,vamdvould be forced to diversify our product poridohnd our target markets. We may not be
able to achieve this diversification, and our itiabto do so may adversely affect our business.

We may lose our competitive position if we are uleto timely and cost-effectively develop new oheanced products that meet our
customers’ requirements and achieve market acceptan

Our industry is characterized by intense competjtiapid technological change, evolving industgnsiards and rapid product
obsolescence. Evolving industry standards and t#obital change or new, competitive technologiasldoender our existing products
obsolete. Accordingly, our ability to compete i luture will depend in large part on our abilityidlentify and develop new or enhanced

products on a timely and cost-effective basis,tanmgspond to changing customer requirements.dardo develop and introduce new or
enhanced products, we need to:

» identify and adjust to the changing requirementswfcurrent and potential customers;

e identify and adapt to emerging technological treanid evolving industry standards in our markets;
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» design and introduce cost-effective, innovative padormance-enhancing features that differentiateproducts from those of
our competitors;

« develop relationships with potential suppliers effiponents required for these new or enhanced pisduc

qualify these products for use in our customerstprcts; and
« develop and maintain effective marketing strategies

Our product development efforts are costly andriehiy risky. It is difficult to foresee changesdsvelopments in technology or
anticipate the adoption of new standards. Moreawace these things are identified, if at all, wd néed to hire the appropriate technical
personnel or retain third party designers, devéiepproduct, identify and eliminate design flawsg ananufacture the product in production
guantities either in-house or through third-pargnufacturers. As a result, we may not be able ¢toessfully develop new or enhanced
products or we may experience delays in the dewatop and introduction of new or enhanced prodi#$ays in product development and
introduction could result in the loss of, or delaygenerating, net sales and the loss of marlaeteslas well as damage to our reputation. Ever
if we develop new or enhanced products, they mayna@t our customers’ requirements or gain maréegptance.

Our customers require that our products undergoenpthy and expensive qualification process with@umy assurance of net sales.

Our prospective customers generally make a sigmficommitment of resources to test and evaluatenemory subsystems prior to
purchasing our products and integrating them ingédrtsystems. This extensive qualification progesslves rigorous reliability testing and
evaluation of our products, which may continuesiarmonths or longer and is often subject to delaysddition to qualification of specific
products, some of our customers may also requite uadergo a technology qualification if our protildesigns incorporate innovative
technologies that the customer has not previoustpentered. Such technology qualifications oftdw tsubstantially longer than product
qualifications and can take over a year to compl@telification by a prospective customer doesemsiure any sales to that prospective
customer. Even after successful qualification aaldssof our products to a customer, changes ipamducts, our manufacturing facilities, our
production processes or our component suppliersramyire a new qualification process, which mayitéa additional delays.

In addition, because the qualification processih Iproduct-specific and platform-specific, ourstixig customers sometimes require
us to requalify our products, or to qualify our npmducts, for use in new platforms or applicatidrsr example, as our OEM customers
transition from prior generation DDR2 DRAM archite@s to current generation DDR3 DRAM architectuves must design and qualify new
products for use by those customers. In the pastptocess of design and qualification has takeio gix months to complete, during which
time our net sales to those customers declinedfisigmtly. After our products are qualified, it céake several months before the customer
begins production and we begin to generate net $alm such customer.

Likewise, when our memory component vendors disnaetproduction of components, it may be necessanys to design and
qualify new products for our customers. Such custsnmay require of us or we may decide to purchasestimated quantity of discontinued
memory components necessary to ensure a steadly sfigxisting products until products with new copoments can be qualified. Purchase
this nature may affect our liquidity. Additionallgur estimation of quantities required during ttemsition may be incorrect, which could
adversely impact our results of operations thrdoghrevenue opportunities or charges related teg€xand obsolete inventory.

We must devote substantial resources, includin@gdesngineering, sales, marketing and managenfiiemtse to qualify our products
with prospective customers in anticipation of sagignificant delays in the qualification processch as those experienced with our
HyperCloud® product, could result in an inabilibykeep up with rapid technology change or new, aitipe technologies. If we delay or do
not succeed in qualifying a product with an exigtim prospective customer, we will not be abledibthat product to that customer, which n
result in our holding excess and obsolete invendmiy harm our operating results and business.

Sales to a limited number of customers represesignificant portion of our net sales and the los§ or a significant reduction in sales tc
any one of these customers could materially harnt business.

Sales to certain of our OEM customers have histtlyicepresented a substantial majority of oursad¢s. Approximately 39% and
17% and 65% and 12% of our net sales in the ningtimended September 28, 2013 and September 28, i2@pectively, were to two of our
customers. We currently expect that sales to adomumber of major
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OEM customers will continue to represent a sigatfiicpercentage of our net sales for the foresedatolee. We do not have long-term
agreements with our OEM customers, or with anyothistomer. Any one of these customers could deatiday time to discontinue, decrease
or delay their purchase of our products. In additihe prices that these customers pay for ourymtsccould change at any time. The loss of
any of our OEM customers, or a significant redutiivsales to any of them, could significantly reelwur net sales and adversely affect our
operating results.

Our ability to maintain or increase our net satesur key customers depends on a variety of factoasy of which are beyond our
control. These factors include our customers’ curdd sales of servers and other computing systeshéicorporate our memory subsystems
and our customers’ continued incorporation of aadpcts into their systems. Because of these arat fdictors, net sales to these customers
may not continue and the amount of such net satégsnot reach or exceed historical levels in anyriiperiod. Because these customers
account for a substantial portion of our net sates failure of any one of these customers to pag timely basis would negatively impact our
cash flow. In addition, while we may not be contuadly obligated to accept returned products, wg determine that it is in our best interes
accept returns in order to maintain good relatioite our customers. As we describe in more detadwhere in this Report, we have
experienced a significant decline in sales of NUW&uo our key customer, Dell. This reduction idesahas had, and is expected to continue t
have, a significant impact on our revenues andsgpoogfit.

A limited number of relatively large potential cumhers dominate the markets for our produc

Our target markets are characterized by a limitgdlrer of large companies. Consolidation in one orenof our target markets may
further increase this industry concentration. Assult, we anticipate that sales of our productsamntinue to be concentrated among a limitec
number of large customers in the foreseeable futlfieebelieve that our financial results will dependignificant part on our success in
establishing and maintaining relationships withg affecting substantial sales to, these potentisiamers. Even if we establish and
successfully maintain these relationships, oumfiie results will be largely dependent on thesg@mers’ sales and business results.

If a standardized memory solution which addresske temands of our customers is developed, our at#ssand market share may declir

Many of our memory subsystems are specificallygtesil for our OEM customers’ high performance systdma drive to reduce
costs and assure supply of their memory module ddpwur OEM customers may endeavor to design JEE&@ard DRAM modules into
their new products. Although we also manufactur@BE modules, this trend could reduce the demanddohigher priced customized
memory solutions which in turn would have a negatimpact on our financial results. In addition,tomsers deploying custom memory
solutions today may in the future choose to adalEBEC standard, and the adoption of a JEDEC stdmdadule instead of a previously
custom module might allow new competitors to pgtite in a share of our customemg2mory module business that previously belongegsi

If our OEM customers were to adopt JEDEC standardutes, our future business may be limited to id@ng the next generation of
high performance memory demands of OEM customeatsiaxeloping solutions that addresses such dembimdis fully implemented, this
next generation of products may constitute a muacaller market, which may reduce our net sales aadket share.

We may not be able to maintain our competitive piosi because of the intense competition in our tatgd markets.

We participate in a highly competitive market, amel expect competition to intensify. Many of our qmetitors have longer operating
histories, significantly greater resources and nesaegnition, a larger base of customers and leaggarding relationships with customers and
suppliers than we have. As a result, some of thes®etitors are able to devote greater resourcgtdevelopment, promotion and sale of
products and are better positioned than we aneaflicence customer acceptance of their products oveproducts. These competitors also ma
be able to respond better to new or emerging tdogres or standards and may be able to deliveryatsdvith comparable or superior
performance at a lower price. For these reasonsnayenot be able to compete successfully agaiesetcompetitors. We also expect to face
competition from new and emerging companies that emter our existing or future markets. These patboompetitors may have similar or
alternative products which may be less costly owjge additional features.

In addition to the competition we face from DRAMddngic suppliers such as SK hynix, Samsung, Mictophi and IDT, some of
our OEM customers have their own internal desigrugs that may develop solutions that compete witls.oThese design groups have some
advantages over us, including direct access to tegpective companies’ technical information athhology roadmaps. Our OEM customers
also have substantially greater resources, finhaoiotherwise, than we do, and may have lowetr stosctures than ours. As a result, they
may be able to design and manufacture competitivdyzts more efficiently or inexpensively. If anfytbese OEM customers are successful ir
competing against
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us, our sales could decline, our margins coulddgmtively impacted and we could lose market staargor all of which could harm our
business and results of operations. Further, sdroarsignificant suppliers are also competitoranynof whom have the ability to manufact
competitive products at lower costs as a resuteif higher levels of integration.

We expect our competitors to continue to improvepharformance of their current products, reduck fiveees and introduce new or
enhanced technologies that may offer greater pagoce and improved pricing. If we are unable tocimar exceed the improvements mad
our competitors, our market position would detexierand our net sales would decline. In additiom,competitors may develop future
generations and enhancements of competitive predibat may render our technologies obsolete ormpetitive.

Our operating results may be adversely impactedvayldwide economic and political uncertainties amsgecific conditions in the markets \
address, including the cyclical nature of and valay in the memory market and semiconductor indugt

Adverse changes in domestic and global economigalitical conditions have made it extremely difficfor our customers, our
vendors and us to accurately forecast and plamefiitusiness activities, and they have caused anld continue to cause U.S. and foreign
businesses to slow spending on our products anitssy which would further delay and lengthen saigdes. In addition, sales of our prodt
are dependent upon demand in the computing, netmgorkommunications, printer, storage and indulstniarkets. These markets have been
cyclical and are characterized by wide fluctuationgroduct supply and demand. These markets hegyerienced significant downturns, often
connected with, or in anticipation of, maturing guet cycles, reductions in technology spendingdetlines in general economic conditions.
These downturns have been characterized by dingdiphoduct demand, production overcapacity, higknitory levels and the erosion of
average selling prices.

We may experience substantial period-to-perioddiations in future operating results due to factdfscting the computing,
networking, communications, printers, storage aldistrial markets. A decline or significant shdttia demand in any one of these markets
could have a material adverse effect on the derfamabr products. As a result, our sales will likelecline during these periods. In addition,
because many of our costs and operating expenseslatively fixed, if we are unable to control @axpenses adequately in response to
reduced sales, our gross margins, operating in@meash flow would be negatively impacted.

During challenging economic times our customers faag issues gaining timely access to sufficieatlity which could impair their
ability to make timely payments to us. If that wéseoccur, we may be required to increase our alwe for doubtful accounts and our days
sales outstanding would be negatively impactedhieamore, our vendors may face similar issues ggiatccess to credit, which may limit tt
ability to supply components or provide trade aréalus. We cannot predict the timing, strengtldwration of any economic slowdown or
subsequent economic recovery, worldwide, or imtigenory market and related semiconductor industtiel economy or markets in which
operate do not continue to improve or if conditier@sen, our business, financial condition andltesf operations will likely be materially
and adversely affected. Additionally, the combioatof our lengthy sales cycle coupled with challaggnacroeconomic conditions could
compound the negative impact on the results obperations.

Our lack of a significant backlog of unfilled ordes;, and the difficulty inherent in forecasting custoer demand, makes it difficult to forecast
our short-term production requirements to meet thdgmand, and any failure to optimally calibrate oproduction capacity and inventory
levels to meet customer demand could adverselycafier revenues, gross margins and earnings.

We make significant decisions regarding the leeélsusiness that we will seek and accept, prodocahedules, component
procurement commitments, personnel needs and mbheurce requirements, based on our estimatesstifroer requirements. We do not have
long-term purchase agreements with our customestedd, our customers often place purchase ordar®re than two weeks in advance of
their desired delivery date, and these purchaseregkenerally have no cancellation or reschedydaralty provisions. The shaefm nature @
commitments by many of our customers, the factdnattustomers may cancel or defer purchase ofdeesy reason, and the possibility of
unexpected changes in demand for our customerdupts each reduce our ability to accurately esgmisture customer requirements for our
products. This fact, combined with the quick turotand times that apply to each order, makes itadiff to forecast our production needs and
allocate production capacity efficiently. We attdrtgpforecast the demand for the DRAM ICs, NANDdarther components needed to
manufacture our products. Lead times for componeantg significantly and depend on various factstgh as the specific supplier and the
demand and supply for a component at a given time.
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Our production expense and component purchaseslavelbased in part on our forecasts of our cusggure product requiremer
and to a large extent are fixed in the short tékma result, we likely will be unable to adjust sgeg on a timely basis to compensate for any
unexpected shortfall in those orders. If we ovémestie customer demand, we may have excess rawialateentory of DRAM ICs and
NAND. If there is a subsequent decline in the @icEDRAM ICs or NAND, the value of our inventonyjllWall. As a result, we may need
write-down the value of our DRAM IC or NAND invemrig which may result in a significant decreasetin gross margin and financial
condition. Also, to the extent that we manufacfur@ducts in anticipation of future demand that doetsmaterialize, or in the event a customel
cancels or reduces outstanding orders, we couldrgre an unanticipated increase in our finistemtg inventory. In the past, we have ha
write-down inventory due to obsolescence, exceastifies and declines in market value below outscasny significant shortfall of customer
orders in relation to our expectations could hurt@perating results, cash flows and financial ol

Also, any rapid increases in production requiredbycustomers could strain our resources and eeducmargins. If we
underestimate customer demand, we may not havieisuffinventory of DRAM ICs and NAND on hand to mdacture enough product to
meet that demand. We also may not have sufficiemufacturing capacity at any given time to meetaustomers’ demands for rapid
increases in production. These shortages of invgmatod capacity will lead to delays in the delivefyour products, and we could forego sales
opportunities, lose market share and damage otwroes relationships.

Declines in our average sales prices, driven byatité prices for DRAM ICs and NAND, among other faars, may result in declines in ot
revenues and gross profit.

Our industry is competitive and historically hagbe&haracterized by declines in average sales, fiiésed in part on the market price
of DRAM ICs and NAND, which have historically coitated a substantial portion of the total cost of memory subsystems. Our average
sales prices may decline due to several factocgjding overcapacity in the worldwide supply of DRAand NAND memory components as a
result of worldwide economic conditions, increaseghufacturing efficiencies, implementation of neamafacturing processes and expansion
of manufacturing capacity by component suppliers.

Once our prices with a customer are negotiatecane@gyenerally unable to revise pricing with thattomer until our next regularly
scheduled price adjustment. Consequently, we gresex to the risks associated with the volatilftthe price of DRAM ICs and NAND
during that period. If the market prices for DRARIS and NAND increase, we generally cannot paspribe increases on to our customers fo
products purchased under an existing purchase.okdex result, our cost of sales could increasecamajyross margins could decrease.
Alternatively, if there are declines in the pridddlRAM ICs and NAND, we may need to reduce ourisglprices for subsequent purchase
orders, which may result in a decline in our expdactet sales.

In addition, since a large percentage of our salego a small number of customers that are priyndistributors and large OEMs,
these customers have exerted, and we expect thlegowiinue to exert, pressure on us to make p@eessions. If not offset by increases in
volume of sales or the sales of newly-developedyts with higher margins, decreases in averags gaices would likely have a material
adverse effect on our business and operating sesult

We use a small number of custom ASIC, DRAM IC an@dND suppliers and are subject to risks of disruptiin the supply of custom ASIC
DRAM ICs and NAND.

Our ability to fulfill customer orders or producadiification samples is dependent on a sufficiemppsy of DRAM ICs and NAND,
which are essential components of our memory stibsyss We are also dependent on a sufficient sugfptyustom ASIC devices to produce
our HyperCloud® memory modules. There are a radgtismall number of suppliers of DRAM ICs and NANdhd we purchase from only a
subset of these suppliers. We have no long-term MRANAND supply contracts. Additionally, we coulaice obstacles in moving production
of our ASIC components away from our current desigd production partners. Our dependence on a smnaber of suppliers and the lack of
any guaranteed sources of ASIC components, DRAMNAIND supply expose us to several risks, includimg inability to obtain an adequate
supply of these important components, price in@gadelivery delays and poor quality.

Historical declines in customer demand and ourmegs caused us to reduce our purchases of DRAMAGNAND. Such
fluctuations could occur in the future. Should va¢ maintain sufficient purchase levels with somepdiers, our ability to obtain supplies of
raw materials may be impaired due to the practicGmme suppliers to allocate their products toamustrs with the highest regular demand.
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From time to time, shortages in DRAM ICs and NAN&vh required some suppliers to limit the suppltheir DRAM ICs and
NAND. As a result, we may be unable to obtain thAM ICs or NAND necessary to fill custom’ orders for our products in a timely
manner. If we are unable to obtain a sufficientodypf DRAM ICs or NAND to meet our customers’ réguments, these customers may
reduce future orders for our products or not pusehaur products at all, which would cause our aketssto decline and harm our operating
results. In addition, our reputation could be hainvee may not be able to replace any lost busiwéssnew customers, and we may lose
market share to our competitors.

Our customers qualify the ASIC components, DRAM #bsl NAND of our suppliers for use in their systethene of our suppliers
should experience quality control problems, it rhaydisqualified by one or more of our customerss Would disrupt our supplies of ASIC
components, DRAM ICs and NAND and reduce the nurnobsuppliers available to us, and may require Weatualify a new supplier. If our
suppliers are unable to produce qualification sasph a timely basis or at all, we could experiatalays in the qualification process, which
could have a significant impact on our ability &l $hat product.

If the supply of other component materials usedn@nufacture our products is interrupted, or if ounventory becomes obsolete, our rest
of operations and financial condition could be adeely affected.

We use consumables and other components, inclirRidRs, to manufacture our memory subsystems. Wetsopweprocure PCBs
and other components from single or limited soutodake advantage of volume pricing discounts.éviat shortages or transportation
problems could interrupt the manufacture of oudpias from time to time in the future. These delaysianufacturing could adversely affect
our results of operations.

Frequent technology changes and the introductiarerf-generation products also may result in theotdscence of other items of
inventory, such as our custom-built PCBs, whichldeaduce our gross margin and adversely affecbperating performance and financial
condition. We may not be able to sell some proddetsloped for one customer to another customeausecour products are often designed t
address specific customer requirements, and ewee #re able to sell these products to anotheomest, our margin on such products may be
reduced.

A prolonged disruption of our manufacturing facilit could have a material adverse effect on our bwesn, financial condition and results «
operations.

We maintain a manufacturing facility in the PRC fwoducing most of our products, which allows ustiize our materials and
processes, protect our intellectual property anetlde the technology for manufacturing. A prolongkstuption or material malfunction of,
interruption in or the loss of operations at ounerfacturing facility, or the failure to maintairsafficient labor force at such facility, would
limit our capacity to meet customer demand andydetav product development until a replacement itggciind equipment, if necessary, were
found. The replacement of the manufacturing facdbuld take an extended amount of time before fi@turing operations could restart. The
potential delays and costs resulting from thesessteuld have a material adverse effect on oumnlessi financial condition and results of
operations.

If we are unable to manufacture our products effetly, our operating results could suffe

We must continuously review and improve our mantufideg processes in an effort to maintain satisfigctmanufacturing yields and
product performance, to lower our costs and toretise remain competitive. As we manufacture momagiex products, the risk of
encountering delays or difficulties increases. $tat-up costs associated with implementing newufaturing technologies, methods and
processes, including the purchase of new equipraaedtany resulting manufacturing delays and inigfficies, could negatively impact our
results of operations.

If we need to add manufacturing capacity, an exipansf our existing manufacturing facility or estishment of a new facility could
be subject to factory audits by our customers. Aahays or unexpected costs resulting from thistaardicess could adversely affect our net
sales and results of operations. In addition, wamotbe certain that we will be able to increasermanufacturing capacity on a timely basis or
meet the standards of any applicable factory audits

We depend on third-parties to design and manufaetwustom components for some of our products.

Significant customized components, such as ASIgg,dre used in some of our products such as Hypad€ are designed and
manufactured by third parties. The ability and wgdhess of such third parties to perform in accocgawith their agreements with us is largely
outside of our control. If one or more of our desay manufacturing partners fails to perform itfigdtions in a timely manner or at satisfact
quality levels, our ability to bring products to rket or deliver products to our customers, as aglbur reputation, could suffer. In the event of
any such failures, we may have no readily
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available alternative source of supply for suctdpuats, since, in our experience, the lead time e ¢al establish a relationship with a new
design and/or manufacturing partner is at leash@@ths, and the estimated time for our OEM custsrt@re-qualify our product with
components from a new vendor ranges from fourne nionths. We cannot assure you that we can regesigause to have redesigned, our
customized components to be manufactured by a nawufacturer in a timely manner, nor can we assatetlyat we will not infringe on the
intellectual property of our current design or mfasture partner when we redesign the custom comysner cause such components to be
redesigned by a new manufacturer. A manufacturisgigtion experienced by our manufacturing partntes failure of our manufacturing
partners to dedicate adequate resources to thegiiod of our products, the financial instabilitiyaur manufacturing or design partners, or
other failure of our design or manufacturing parsrte perform according to their agreements withaeuld have a material adverse effect on
our business, financial condition and results aragions.

We have many other risks due to our dependenckimhfarty manufacturers, including: reduced cantrer delivery schedules,
quality, manufacturing yields and cost; the potrtick of adequate capacity during periods of sgaemand; limited warranties on products
supplied to us; and potential misappropriation wfiatellectual property. We are dependent on ocanufacturing partners to manufacture
products with acceptable quality and manufactuyiledds, to deliver those products to us on a tintelgis and to allocate a portion of their
manufacturing capacity sufficient to meet our neédihiough our products are designed using thegeedesign rules of the particular
manufacturers, we cannot assure you that our metuufiag partners will be able to achieve or maim@iceptable yields or deliver sufficient
guantities of components on a timely basis or ai@®eptable cost. Additionally, we cannot assurethat our manufacturing partners will
continue to devote adequate resources to produgaroducts or continue to advance the process iésapnologies on which the qualification
and manufacturing of our products are based.

If our products do not meet the quality standardsaur customers, we may be forced to stop shipmerfifgroducts until the quality issue
are resolved.

Our customers require our products to meet stuatity standards. Should our products not meet stanidards, our customers may
discontinue purchases from us until we are abtegolve the quality issues that are causing ustoneet the standards. Such “quality holds”
could have a significant adverse impact on ourmaes and operating results.

If our products are defective or are used in defeetsystems, we may be subject to warranty, prodecalls or product liability claims

If our products are defectively manufactured, ciontiefective components or are used in defectivaalfunctioning systems, we
could be subject to warranty and product liabititgims and product recalls, safety alerts or adyisotices. While we have product liability
insurance coverage, it may not be adequate tdysatésms made against us. We also may be unahbétimn insurance in the future at
satisfactory rates or in adequate amounts. Warmamyproduct liability claims or product recallsgardless of their ultimate outcome, could
have an adverse effect on our business, financialition and reputation, and on our ability toattrand retain customers. In addition, we may
determine that it is in our best interest to acgeptiuct returns in circumstances where we areoatractually obligated to do so in order to
maintain good relations with our customers. Acagpproduct returns may negatively impact our ojpegatesults.

If we fail to protect our proprietary rights, ourustomers or our competitors might gain access to ptoprietary designs, processes a
technologies, which could adversely affect our oateng results.

We rely on a combination of patent protection, éradcret laws and restrictions on disclosure tteptaur intellectual property rights.
We have submitted a number of patent applicatieganding our proprietary processes and technolbgg/not certain when or if any of the
claims in the remaining applications will be allav@ o date, we have had eighteen patents issuedhtéfel to continue filing patent
applications with respect to most of the new preessand technologies that we develop. Howevernpptetection may not be available for
some of these processes or technologies.

It is possible that our efforts to protect our it@etual property rights may not:

» prevent challenges to, or the invalidation or aineention of, our existing intellectual propertyhig;

»  prevent our competitors from independently develgsimilar products, duplicating our products osigaing around any patet
that may be issued to us;

«  prevent disputes with third parties regarding owhgr of our intellectual property rights;

»  prevent disclosure of our trade secrets and knowtbathird parties or into the public domain;
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» resultin valid patents, including internationatey#s, from any of our pending or future applicasipor

» otherwise adequately protect our intellectual prgpeghts.

Others may attempt to reverse engineer, copy @raibe obtain and use our proprietary technologi#isout our consent. Monitoring
the unauthorized use of our technologies is diffia¥/e cannot be certain that the steps we hawentakll prevent the unauthorized use of our
technologies. This is particularly true in foreigountries, such as the PRC, where we have establsimanufacturing facility and where the
laws may not protect our proprietary rights to shene extent as applicable U.S. laws.

If some or all of the claims in our patent applicas are not allowed, or if any of our intellectpabperty protections are limited in
scope by a court or circumvented by others, wedcctade increased competition with regard to oudpots. Increased competition could
significantly harm our business and our operatasults.

We are involved in and expect to continue to bediwed in costly legal and administrative proceedingp defend against claims that we
infringe the intellectual property rights of othersr to enforce or protect our intellectual propertights.

As is common to the semiconductor industry, we haygerienced substantial litigation regarding paserd other intellectual property
rights. Lawsuits claiming that we are infringindnets’intellectual property rights have been and mahaftuture be brought against us, anc
are currently defending against claims of invajidiit the USPTO. See Note 9 of Notes to Unauditeddeased Consolidated Financial
Statements, for a description of our legal contimojges as of September 28, 2013.

The process of obtaining and protecting paternitghisrently uncertain. In addition to the patenué&sce process established by law
the procedures of the USPTO, we must comply withEJE administrative procedures in protecting oueliettual property within its industry
standard setting process. These procedures evedrdime, are subject to variability in their amgaliion, and may be inconsistent with each
other. Failure to comply with JEDEC’s administratiprocedures could jeopardize our ability to cléiat our patents have been infringed.

By making use of new technologies and entering mankets there is an increased likelihood that sth@aght allege that our products
infringe on their intellectual property rights. igation is inherently uncertain, and an adverseaut in existing or any future litigation could
subject us to significant liability for damagesimvalidate our proprietary rights. An adverse outeocalso could force us to take specific
actions, including causing us to:

»  cease manufacturing and/or selling products, argusertain processes, that are claimed to be gifrgna third partys intellectua
property;

* pay damages (which in some instances may be times aictual damages), including royalties on pagitare sales;

* seek a license from the third party intellectualgarty owner to use their technology in our produethich license may not be
available on reasonable terms, or at all; or

» redesign those products that are claimed to bagifrg a third party’s intellectual property.

If any adverse ruling in any such matter occurg,r@sulting limitations in our ability to market oproducts, or delays and costs
associated with redesigning our products or paysehlicense fees to third parties, or any failbyeus to develop or license a substitute
technology on commercially reasonable terms coalceha material adverse effect on our businessydiabcondition and results of operations.

There is a limited pool of experienced technicabpanel that we can draw upon to meet our hirirgdeeAs a result, a number of our
existing employees have worked for our existingatential competitors at some point during thereeas, and we anticipate that a number of
our future employees will have similar work hiseari In the past, some of these competitors haumetbthat our employees misappropriated
their trade secrets or violated non-competitionam-solicitation agreements. Some of our competitoay threaten or bring legal action
involving similar claims against us or our existieigployees or make such claims in the future tegureus from hiring qualified candidates.
Lawsuits of this type may be brought, even if thiereo merit to the claim, simply as a strategyrain our financial resources and divert
management’s attention away from our business.
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We also may find it necessary to litigate agairisers, including our competitors, customers anthéaremployees, to enforce our
intellectual property, contractual and commerdgihts including, in particular, our trade secresswell as to challenge the validity and scope
of the proprietary rights of others. We could beemubject to counterclaims or countersuits agaisists a result of this litigation. Moreover,
any legal disputes with customers could cause tiserease buying or using our products or delay fhaichase of our products and could
substantially damage our relationship with them.

Any litigation, regardless of its outcome, wouldtbee consuming and costly to resolve, divert oanagement’s time and attention
and negatively impact our results of operations.dAfenot assure you that current or future infringettlaims by third parties or claims for
indemnification by customers or end users of oodpcts resulting from infringement claims will g asserted in the future or that such
assertions, if proven to be true, will not matdyialdversely affect our business, financial comditor results of operations.

We may become involved in non-patent related litiga and administrative proceedings that may matdly adversely affect us.

From time to time, we may become involved in vasitegal proceedings relating to matters incidetatéhe ordinary course of our
business, including commercial, product liabilgynployment, class action, whistleblower and othiggation and claims, and governmental
other regulatory investigations and proceedingshSuatters can be time-consuming, divert managématiention and resources and caus
to incur significant expenses. Furthermore, bectitigation is inherently unpredictable, the resulf these actions could have a material
adverse effect on our business, results of ope&imaod financial condition.

If we are required to obtain licenses to use thipdrty intellectual property and we fail to do saymbusiness could be harme

Although some of the components used in our finatipcts contain the intellectual property of thpatties, we believe that our
suppliers bear the sole responsibility to obtaiy @ghts and licenses to such third party inteli@atproperty. While we have no knowledge tha
any third party licensor disputes our belief, wartat assure you that disputes will not arise infthere. The operation of our business and oul
ability to compete successfully depends signifianh our continued operation without claims ofrinfement or demands resulting from such
claims, including demands for payments of monethé@form of, for example, ongoing licensing fees.

We are also developing products to enter new mswiinilar to our current products, we may use aamepts in these new products
that contain the intellectual property of third fxes. While we plan to exercise precautions to éwafringing on the intellectual property rights
of third parties, we cannot assure you that digpwi# not arise.

If it is determined that we are required to obifaimound licenses and we fail to obtain licensesf such licenses are not available on
economically feasible terms, our business, opegatisults and financial condition could be sigrmifily harmed.

The flash memory market is constantly evolving acgimpetitive, and we may not have rights to manutaetand sell certain types of
products utilizing emerging flash formats, or we me required to pay a royalty to sell productsliathg these formats

The flash-based storage market is constantly undeggapid technological change and evolving industandards. Many consumer
devices, such as digital cameras, PDAs and smargshare transitioning to emerging flash memoryntas, such as the Memory Stick, and
Picture Card formats, which we do not currently ofanture and do not have rights to manufacturénddgh we do not currently serve the
consumer flash market, it is possible that cer@iirivis may choose to adopt these higher-volume, kmwest formats. This could result in a
decline in demand, on a relative basis, for otmedpcts that we manufacture such as CompactFl&lan8 embedded USB drives. If we
decide to manufacture flash memory products utigizmerging formats such as those mentioned, wde&vilequired to secure licenses to give
us the right to manufacture such products that ndyoe available at reasonable rates or at allelfire not able to supply flash card formats a
competitive prices or if we were to have produdrshges, our net sales could be adversely impaatdaur customers would likely cancel
orders or seek other suppliers to replace us.

Our indemnification obligations for the infringemenby our products of the intellectual property rigghof others could require us to pay
substantial damage:

As is common in the industry, we currently haveffect a number of agreements in which we haveeabre defend, indemnify and
hold harmless our customers and suppliers from damand costs which may arise from the
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infringement by our products of thiggharty patents, trademarks or other proprietarytsighhe scope of such indemnity varies, but magpme
instances, include indemnification for damagesexpknses, including attorneys’ fees. Our insurales not cover intellectual property
infringement. The term of these indemnificationemgnents is generally perpetual any time after ei@tof the agreement. The maximum
potential amount of future payments we could baireq to make under these indemnification agreesisninlimited. We may periodically
have to respond to claims and litigate these tgph@sdemnification obligations. Although our supgpl may bear responsibility for the
intellectual property inherent in the componengytkell to us, they may lack the financial abitiystand behind such indemnities.
Additionally, it may be costly to enforce any indeifications that they have granted to us. Accorljingny indemnification claims by
customers could require us to incur significantldges and could potentially result in the paynedrgubstantial damages, both of which coulc
result in a material adverse effect on our busiaeskresults of operations.

We depend on a few key employees, and if we loseséivices of any of those employees or are unéblere additional personnel, our
business could be harmed.

To date, we have been highly dependent on the iexyer, relationships and technical knowledge ofageikey employees. We belie
that our future success will be dependent on ollityato retain the services of these key employekevelop their successors, reduce our
reliance on them, and properly manage the tramnsitfaheir roles should departures occur. The tfighese key employees could delay the
development and introduction of, and negativelyactmur ability to sell, our products and otherwisem our business. We do not have
employment agreements with any of these key emplwgther than Chun K. Hong, our President, Chiefchtive Officer and Chairman of the
Board. We maintain “Key Man” life insurance on ChiinHong; however, we do not carry “Key Man” lifesurance on any of our other key
employees.

Our future success also depends on our abilityttad, retain and motivate highly skilled engiriegr manufacturing, and other
technical and sales personnel. Competition for e&peed personnel is intense. We may not be suittéssattracting new engineers or other
technical personnel, or in retaining or motivatg existing personnel. If we are unable to hiré ggtain engineers with the skills necessary t
keep pace with the evolving technologies in ourkets, our ability to continue to provide our cutrproducts and to develop new or enhance
products will be negatively impacted, which woubttim our business. In addition, the shortage of egpeed engineers, and other factors, ma
lead to increased recruiting, relocation and coreption costs for such engineers, which may excaeéxpectations and resources. These
increased costs may make hiring new engineersdiffior may increase our operating expenses.

Historically, a significant portion of our workfoethas consisted of contract personnel. We investiderable time and expense in
training these contract employees. We may expegiéigh turnover rates in our contract employee ¥aovde, which may require us to expend
additional resources in the future. If we convery af these contract employees into permanent eyapky we may have to pay finder’s fees to
the contract agency.

We rely on third-party manufacturers’ representaéis and the failure of these manufacturers’ represatives to perform as expected could
reduce our future sales.

We sell some of our products to customers throughufacturers’ representatives. We are unable wigirthe extent to which our
manufacturers’ representatives will be successfabarketing and selling our products. Moreover, ynainour manufacturers’ representatives
also market and sell other, potentially competimgdpcts. Our representatives may terminate th&itiomships with us at any time. Our future
performance will also depend, in part, on our abtlb attract additional manufacturers’ represewtatthat will be able to market and support
our products effectively, especially in marketsvimich we have not previously distributed our pradutf we cannot retain our current
manufacturers’ representatives or recruit additionaeplacement manufacturers’ representativessales and operating results will be
harmed.

The operation of our manufacturing facility in théRC could expose us to significant risks.

Since 2009, substantially all of our world-wide ragacturing production has been performed at ourufaaturing facility in the
People’s Republic of China, or PRC. Language aftdrai differences, as well as the geographic distafrom our headquarters in Irvine,
California, further compound the difficulties ofrming a manufacturing operation in the PRC. Ouragament has limited experience in
creating or overseeing foreign operations, andrtbig facility may divert substantial amounts ofitliene. We may not be able to maintain
control over product quality, delivery schedulesnufacturing yields and costs. Furthermore, thésam$ated to having excess capacity hay
the past and may in the future continue to havadserse impact on our gross margins and operagsgts.
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We manage a local workforce that may subject usgalatory uncertainties. Changes in the labor lafithe PRC could increase the
cost of employing the local workforce. The increhB®lustrialization of the PRC, as well as genecainomic and political conditions in the
PRC, could also increase the price of local laBor or all combination of these factors could negdy impact the cost savings we currently
enjoy from having our manufacturing facility in tR&C.

The PRC currently provides for favorable tax rdtescertain foreign-owned enterprises operatinggacified locations in the PRC
through 2012. We have established our PRC fadilisuch a tax-favored location. Should we fail thiave profitability while favorable tax
rates are in effect, or before our loss carryfodsan the PRC expire, it is possible that we wowtrealize the tax benefits to the extent
originally anticipated and this could adversely aopour operating results.

Economic, political and other risks associated wititernational sales and operations could adversaffect our net sales

Part of our growth strategy involves making satefteign corporations and delivering our produot&acilities located in foreign
countries. To facilitate this process and to meetlong-term projected demand for our productshasge set up a manufacturing facility in the
PRC. Selling and manufacturing in foreign countsebjects us to additional risks not present withdomestic operations. We are operatin
business and regulatory environments in which v tiited previous experience. We will need totgmre to overcome language and
cultural barriers to effectively conduct our oparas in these environments. In addition, the ecaeeraf the PRC and other countries have
been highly volatile in the past, resulting in sigant fluctuations in local currencies and othestabilities. These instabilities affect a number
of our customers and suppliers in addition to aueijn operations and continue to exist or may pagain in the future.

In the future, some of our net sales may be denateihin Chinese Renminbi (“RMB”). The Chinese goweent controls the
procedures by which RMB is converted into otherencies, and conversion of RMB generally requi@gegnment consent. As a result, RMB
may not be freely convertible into other currenaieall times. If the Chinese government institutieanges in currency conversion procedures
or imposes restrictions on currency conversionséractions may negatively impact our operationscaudt reduce our operating results. In
addition, fluctuations in the exchange rate betwRebtB and U.S. dollars may adversely affect our exges and results of operations as well a
the value of our assets and liabilities. Thesetfiattons may also adversely affect the comparghifitour period-to-period results. If we decide
to declare dividends and repatriate funds fromGhinese operations, we will be required to compiythe procedures and regulations of
applicable Chinese law. Any changes to these proesdand regulations, or our failure to comply withse procedures and regulations, could
prevent us from making dividends and repatriatingdf from our Chinese operations, which could axblgraffect our financial condition. If
we are able to make dividends and repatriate ftnods our Chinese operations, these dividends wbaldubject to U.S. corporate income tax.

International turmoil and the threat of future teist attacks, both domestically and internationdive contributed to an uncertain
political and economic climate, both in the U.Sd giobally, and have negatively impacted the woittbweconomy. The occurrence of one or
more of these instabilities could adversely affeat foreign operations and some of our customessippliers, each of which could adversely
affect our net sales. In addition, our failure teahapplicable regulatory requirements or overcoutigiral barriers could result in production
delays and increased turn-around times, which wadicrsely affect our business.

Our international sales are subject to other rigiduding regulatory risks, tariffs and other tedsarriers, timing and availability of
export licenses, political and economic instabjldifficulties in accounts receivable collectiodgficulties in managing distributors, lack of a
significant local sales presence, difficulties btaining governmental approvals, compliance withide variety of complex foreign laws and
treaties and potentially adverse tax consequehtesldition, the U.S. or foreign countries may isrpkent quotas, duties, taxes or other charge
or restrictions upon the importation or exportatidrour products, leading to a reduction in sales jprofitability in that country.

Our operations could be disrupted by power outagestural disasters or other factors.

Due to the geographic concentration of our manufau operations and the operations of certainuofsuppliers, a disruption
resulting from equipment failure, power failuresatity control issues, human error, governmentu@stion or natural disasters, including
earthquakes and floods like those that have st¥apkn and Thailand, respectively, could interruphterfere with our manufacturing
operations and consequently harm our businessidialacondition and results of operations. Suchugisons would cause significant delays in
shipments of our products and adversely affecoperating results.
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Our failure to comply with environmental laws anagulations could subject us to significant fines @fiabilities or cause us to incur
significant costs

We are subject to various and frequently changirg féderal, state and local and foreign governaidatvs and regulations relating
to the protection of the environment, includingg@@overning the discharge of pollutants into ihard water, the management and disposal
of hazardous substances and wastes, the cleamgptaiminated sites and the maintenance of a sak@lace. In particular, some of our
manufacturing processes may require us to handlelispose of hazardous materials from time to tifoe.example, in the past our
manufacturing operations have used lead-basedrdnltiee assembly of our products. Today, we uad-feee soldering technologies in our
manufacturing processes, as this is required fodymts entering the European Union. We could isalnstantial costs, including clean-up
costs, civil or criminal fines or sanctions anddhparty claims for property damage or personairinjas a result of violations of, or
noncompliance with, environmental laws and regaketi These laws and regulations also could reausite incur significant costs to remain in
compliance.

Our internal controls over financial reporting manot be effective, which could have a significantéadverse effect on our business.

Section 404 of the Sarbanes-Oxley Act of 2002 aedtiles and regulations of the SEC, which we ctillely refer to as Section 404,
require us to evaluate our internal controls oumarfcial reporting to allow management to reporttmse internal controls as of the end of ¢
year. Effective internal controls are necessaryfoto produce reliable financial reports and amgdrtant in our effort to prevent financ
fraud. In the course of our Section 404 evaluatisresmay identify conditions that may result inrsfgcant deficiencies or material weaknesse:
and we may conclude that enhancements, modifiatoichanges to our internal controls are necessatgsirable. Implementing any such
matters would divert the attention of our managermauld involve significant costs, and may negainimpact our results of operations.

We note that there are inherent limitations oneffiectiveness of internal controls, as they capmevent collusion, management
override or failure of human judgment. If we falrhaintain an effective system of internal contayisf management or our independent
registered public accounting firm were to discoveterial weaknesses in our internal controls, wg beaunable to produce reliable financial
reports or prevent fraud, and it could harm ouafficial condition and results of operations, reisudt loss of investor confidence and negati
impact our stock price.

If we do not effectively manage future growth, otgsources, systems and controls may be strained@amdresults of operations may suffe
We have in the past expanded our operations, lwtiedtically and internationally. Any future growttay strain our resources,
management information and telecommunication systamd operational and financial controls. To marfature growth effectively,
including the expansion of volume in our manufactifacility in the PRC, we must be able to impraral expand our systems and controls.
We may not be able to do this in a timely or cdfative manner, and our current systems and ctntnay not be adequate to support our
future operations. In addition, our officers hagatively limited experience in managing a rapigipwing business or a public company. As a
result, they may not be able to provide the guidamecessary to manage future growth or maintaimdunarket position. Any failure to
manage our growth or improve or expand our existysgjems and controls, or unexpected difficultiedaing so, could harm our business.

If we acquire other businesses or technologieslie future, these acquisitions could disrupt our bosss and harm our operating resul
and financial condition.

We will evaluate opportunities to acquire businessetechnologies that might complement our curpeaduct offerings or enhance
our technical capabilities. We have no experiencacuiring other businesses or technologies. Aifippis entail a number of risks that could
adversely affect our business and operating resottuding, but not limited to:

« difficulties in integrating the operations, techogiks or products of the acquired companies;

» the diversion of management’s time and attentiomfthe normal daily operations of the business;

» insufficient increases in net sales to offset insezl expenses associated with acquisitions orracgcompanies;

» difficulties in retaining business relationshipgwsuppliers and customers of the acquired companie
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» the overestimation of potential synergies or ayd&laealizing those synergies;
«  entering markets in which we have no or limitederignce and in which competitors have stronger stasksitions; and

« the potential loss of key employees of the acqui@dpanies.

Future acquisitions also could cause us to incbt debe subject to contingent liabilities. In atlth, acquisitions could cause us to
issue equity securities that could dilute the owhgr percentages of our existing stockholders.Heunhore, acquisitions may result in material
charges or adverse tax consequences, substargiakcigion, deferred compensation charges, in-pooesearch and development charges, tl
amortization of amounts related to deferred stoageld compensation expense and identifiable purdhatngible assets or impairment of
goodwill, any or all of which could negatively afteour results of operations.

The issuance of additional sales of our common $toar the perception that such issuances may ocdncjuding through our “at the
market” offering, could cause the market price ofiocommon stock to fall.

We have entered into a Sales Agreement with Asean@apital Markets, LLC (“Ascendiant”), for theferf and sale of up to
$10 million in aggregate amount of our shares ftone to time through Ascendiant, as our sales agemsuant to an effective Registration
Statement on Form S-3. Ascendiant is not requivexeli any specific number or dollar amount of slsasf our common stock but will use its
reasonable efforts, as our agent and subject ttethes of the Sales Agreement, to sell that nurobshares up to $10 million upon our requ
Sales of the shares, if any, may be made by anyseermitted by law and deemed to be an “at th&etraoffering as defined in Rule 415 of
the Securities Act of 1933, as amended, and wiltgally be made by means of brokers’ transactionthe NASDAQ Global Market or
otherwise at market prices prevailing at the tirheate, or as otherwise agreed with Ascendiant. Jéles Agreement expires on November 21
2013.

As of September 28, 2013, we have sold an aggred&@52,727 shares pursuant to the Sales Agreesmanweighted average sales
price of $2.94, net of commissions, including 1,868 shares during the year ended December 29, &0 Zeighted average sales price of
$2.98 per share and 42,588 shares during the mm¢hsiended September 28, 2013 at a weighted avesades price of $1.14 per share. We
may terminate the Sales Agreement at any timewiliterminate once proceeds of $10 million haee raised or it expires in
November 2013. Whether we choose to consummateefgidles under the-the-market program prior to its expiration on Noar 21, 2013
will depend upon a variety of factors, includingy@ng others, market conditions and the tradingepofcour common stock relative to other
sources of capital. The issuance from time to tfinese new shares of common stock through otiveatnarket program or in any other
equity offering, or the perception that such sat@y occur, could have the effect of depressingrtheket price of our common stock.

We may not be able to maintain our NASDAQ listing.

On August 15, 2013, we received a notice from N@sddicating that Netlist no longer complies wittetrequirements of Nasdaq
Marketplace Rule 5450(b)(1)(A) for continued ligfion the Nasdaq Global Market. The rule requiraswe maintain minimum stockholders’
equity of $10,000,000 (the “Stockholders’ Equityl®) As reported in our Quarterly Report on For@Q for the period ended June 29, 2C
the Company'’s stockholders’ equity was $8,539,@@0explained in the notice, Netlist was requiregtovide a plan to regain compliance
with Nasdag Global Market listing requirements ep&mber 30, 2013. Following our submission to NASD Nasdaq granted us an
extension to December 31, 2013 to regain compliantethe Stockholder€Equity Rule. We are evaluating various actionsurspe including
a request to transfer to Nasdaq Capital Market &k must maintain a minimum stockholders’ equit$25 million. If we fail to regain
compliance with the Stockholders’ Equity Rule dnarwise maintain the standards required now outinré by NASDAQ, our common stock
could be delisted. Such delisting could cause tmaksto be classified as “penny stock,” among off@entially detrimental consequences, any
of which could significantly impact our stockholdeability to sell shares of our common stock osédl shares at a price that a stockholder
may deem to be acceptable.

59




Table of Contents
Our principal stockholders have significant votingower and may take actions that may not be in tlestointerest of our other stockholders.

As of October 31, 2013, approximately 19.31 % af @utstanding common stock was held by affiliatesluding 19.18% held by
Chun K. Hong, our chief executive officer and chan of our board of directors. As a result, Mr. Hdras the ability to exert substantial
influence over all matters requiring approval by siockholders, including the election and rem@falirectors and any proposed merger,
consolidation or sale of all or substantially dlboir assets and other corporate transactions.cHmisentration of control could be
disadvantageous to other stockholders with interéifierent from those of Mr. Hong and our otheeextive officers and directors. For
example, our executive officers, directors and@pal stockholders could delay or prevent an adfipiisor merger even if the transaction
would benefit other stockholders. In addition, thignificant concentration of share ownership mayeasely affect the trading price for our
common stock because investors may perceive diagatyes in owning stock in companies with stockhaldieat have the ability to exercise
significant control.

Anti-takeover provisions under our charter documentsdaDelaware law could delay or prevent a change ohtrol and could also limit the
market price of our stock.

Our certificate of incorporation and bylaws contpiovisions that could delay or prevent a changeootrol of our company or
changes in our board of directors that our stodkdas might consider favorable. In addition, thesevisions could limit the price that investors

would be willing to pay in the future for sharesonir common stock. The following are examples ofvjgions which are included in our
certificate of incorporation and bylaws, each agrded:

e our board of directors is authorized, without pstrckholder approval, to designate and issue peafestock, commonly referred
to as “blank check” preferred stock, with rightsise to those of our common stock;

» stockholder action by written consent is prohibjted

* nominations for election to our board of directansl the submission of matters to be acted upondokisolders at a meeting are
subject to advance notice requirements; and

e our board of directors is expressly authorized &iey alter or repeal our bylaws.

In addition, we are governed by the provisions efttdn 203 of the Delaware General Corporate Laiclwmay prohibit certain
business combinations with stockholders owning Ds%more of our outstanding voting stock. These @thér provisions in our certificate of
incorporation and bylaws, and of Delaware law, daubke it more difficult for stockholders or pot@h&cquirers to obtain control of our
board of directors or initiate actions that areagga by the then-current board of directors, indgdlelaying or impeding a merger, tender
offer, or proxy contest or other change of contrahsaction involving our company. Any delay oryenetion of a change of control transaction
or changes in our board of directors could pretleatconsummation of a transaction in which ourldiotders could receive a substantial
premium over the then-current market price forrtsbares.

The price of and volume in trading of our commonosk has and may continue to fluctuate significantly

Our common stock has been publicly traded sinceeNmer 2006. The price of our common stock andriairtg volume of our
shares are volatile and have in the past fluctusiggdficantly. There can be no assurance as tptises at which our common stock will trade
in the future or that an active trading marketim common stock will be sustained in the futuree Timarket price at which our common stock
trades may be influenced by many factors, includingnot limited to, the following:

e our operating and financial performance and praspétcluding our ability to achieve and sustaiafpability in the future;

» investor perception of us and the industry in whighoperate;

« the availability and level of research coveragard market making in our common stock;

» changes in earnings estimates or buy/sell recomatiems by analysts;

» sales of our newly issued common stock or otheurstézs in association with our $40 million effatishelf registration on
Form S-3, or the perception that such sales mayrocc

» general financial and other market conditions; and

» changing and recently volatile domestic and intéonal economic conditions.
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In addition, shares of our common stock and thdipstock markets in general, have experienced,raag continue to experience,
extreme price and trading volume volatility. Thésetuations may adversely affect the market pateur common stock and a stockholder’s
ability to sell their shares into the market at desired time or at the desired price.

In 2007, following a drop in the market price off@@mmon stock, securities litigation was initiataghinst us. Given the historic
volatility of our industry, we may become engagedhiis type of litigation in the future. Securitiégation is expensive and time-consuming.
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10.€

31.14

31.2+

32+

101.INS+

101.SCH+-

101.CAL++

101.LAB++

101.PRE+

101.DEF+-

Restated Certificate of Incorporation of Netlistc.| (incorporated by reference to exhibit 3.1 @f thgistration statement on
Form S-1 of the registrant (No. 333-136735) fileithwthe Securities and Exchange Commission (theC'$Bn October 23,
2006).

Amended and Restated Bylaws of Netlist, Inc. (ipooated by reference to exhibit number 3.1 of gggstrant’s Current
Report on Form-K filed with the SEC on December 20, 201

Loan and Security Agreement, dated July 18, 20&8yéen Netlist, Inc. and DBD Credit Funding LI

Monetization Letter Agreement, dated July 18, 2@i8ween Netlist, Inc. and Drawbridge Special Opputies Fund LF
Intellectual Property Security Agreement, date¢ 2, 2013, between Netlist, Inc. and DBD Credihéing LLC

Stock Purchase Warrant, issued by Netlist, IncJup 18, 2013 to Drawbridge Special Opportunitiesd-LP

Subordination Agreement, dated July 18, 2013, anMetjst, Inc., Netlist Electronics (Suzhou) Cotdl, Netlist HK
Limited and DBD Credit Funding LL!

Amendment to Loan Documents, dated July 17, 2048yéden Netlist, Inc. and Silicon Valley Ba

Securities Purchase Agreement, dated July 17, 2@t®een Netlist, Inc. and the purchaser identiffedtein (incorporated
by reference to exhibit number 10.1 of the regig’s Current Report on Forn-K filed with the SEC on July 18, 201

Form of Warrant issued pursuant to the Securitigsli®ise Agreement dated July 17, 2013 (incorpotatedference to
exhibit number 4.1 of the registr’s Current Report on Forn-K filed with the SEC on July 18, 201

Certification of Chief Executive Officer pursuantRule 13a-14(a) or Rule 15d-14(a) of the Securitied Exchange Act of
1934, as adopted pursuant to Section 302 of theaBa-Oxley Act of 2002

Certification of Chief Financial Officer pursuaotRule 13a-14(a) or Rule 15d-14(a) of the Securitied Exchange Act of
1934, as adopted pursuant to Section 302 of thHeaBa-Oxley Act of 2002

Certification by Chief Executive Officer and Chigihancial Officer pursuant to 18 U.S.C. Section@3% adopted pursuant
to Section 906 of the Sarba-Oxley Act of 2002

XBRL Instance Documer

XBRL Taxonomy Extension Schema Docum

XBRL Taxonomy Extension Calculation Linkbase Docuntr
XBRL Taxonomy Extension Label Linkbase Docum
XBRL Taxonomy Extension Presentation Linkbase Doent

XBRL Taxonomy Extension Definition Linkbase Docurh

*

++

Filed herewith.

Filed herewith. Confidential treatment has beeuested with respect to portions of this exhibitspant to Rule 24b-2 of the
Exchange Act and these confidential portions haentredacted from the document filed as an extalttiis report. A complete copy
of this agreement, including the redacted terms beeen separately filed with the SEC.

Furnished herewith. In accordance with Rule 406Refulation S-T, the information in these exhihsll not be deemed to be
“filed” for purposes of Section 18 of the Secustind Exchange Act of 1934, or otherwise subjeliability under that section, and
shall not be incorporated by reference into anystegfion statement or other document filed untler$ecurities Act of 1933, except
as expressly set forth by specific reference imdiliag.
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SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the Registrant has duly causisd¢iport to be signed on its behalf
the undersigned thereunto duly authorized.

Date: November 12, 201 NETLIST, INC.
a Delaware corporatic
(Registrant’
By: /s/ Chun K. Hon¢

Chun K. Hong
President, Chief Executive Officer anc
Chairman of the Board
(Principal Executive Officer)

By: /sl Gail M. Sasak
Gail M. Sasaki
Vice President and Chief Financia
Officer
(Principal Financial Officer)
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Exhibit 10.1
LOAN AND SECURITY AGREEMENT

THIS LOAN AND SECURITY AGREEMENT (this “ Agreemeri} dated as of July 18, 2013 (the “ Effective Dgtbetween DBD
CREDIT FUNDING LLC, a Delaware limited liability enpany (the “ Initial Lendet and together with any other financial institutsofiom
time to time permitted to be party to this Agreeinaursuant to the terms hereof sometimes refeoéiein as a “ Lendéy, and
NETLIST, INC., a Delaware corporatio“ Borrower”), provides the terms on which the Lenders steadtlito Borrower and Borrower shall
repay the Lenders. The parties agree as follows:

1 ACCOUNTING AND OTHER TERMS

Accounting terms not defined in this Agreement khalconstrued following GAAP. Calculations andatatinations must be made
following GAAP. Capitalized terms not otherwise idefl in this Agreement shall have the meaning$ostt in Section 13 All other terms
contained in this Agreement, unless otherwise ateid, shall have the meaning provided by the Codleet extent such terms are defined
therein.

2 LOAN AND TERMS OF PAYMENT

2.1 Promise to Pay Borrower hereby unconditionally promises to payltbaders the outstanding principal amount of addr
Extensions and accrued and unpaid interest thexe@md when due in accordance with this Agreement.

2.1.1 Revolving Loans.

(a) Availability . Subject to the terms and conditions of this Agreet, Lenders shall make revolving loans not
exceeding the Maximum Monetization Revolver Amofamy such revolving loans, the * Revolving Lodnand together with the Term Loa
the “ Facilities”). Revolving Loans hereunder may be repaid anidy po the day that is five (5) Business Days ptithe Revolving Maturity
Date, reborrowed, subject to the applicable temusanditions precedent herein.

(b) Termination; RepaymentBorrower’s ability to request Revolving Loans lberminate on the day that is five
(5) Business Days prior to the Revolving Maturitgt®. The Monetization Revolving Line terminatesio® Revolving Maturity Date, when t
principal amount of all Revolving Loans, the unpiitérest thereon, and all other Obligations ratatb the Monetization Revolving Line shall
be immediately due and payable.

2.1.2 Term Loans.

(@) Closing Date Term Loan

0] Subject to the terms and conditions of this Agresaed in reliance upon the representations andanwges of
Borrower contained herein, Initial Lender agreemtike a term loan available to Borrower on the &ife Date in
an aggregate principal amount up to the Closingg Darm Loan Amount (such term loan, the “ ClosirafeddTerm
Loan”).

(i) Amounts borrowed as a Closing Date Term Loan whiehrepaid or prepaid may not be reborrowed.




(iii) Commencing with the month that is nineteen (19) tiheafter the Effective Date, Borrower shall reffagy Closing
Date Term Loan in (i) eighteen (18) equal instalttseof principal, plus (i) monthly payments of aoed interest, in
each case, in an amount equal to the amount $btdorSchedule 2.1.2(a)(iii)(Iwith the final payment, which shall
be an amount equal to the entire remaining prindiptance of the Closing Date Term Loan, any aatared unpaid
interest therein, and all other Obligations relgtio the Closing Date Term Loans, being immediadely and
payable on the Maturity Date, subject to any extensf the Maturity Date with respect to the Clasibate Term
Loan pursuant to Section 2.1.2(c)

(b) IP_Monetization Milestone Term Loan

@ Subject to the terms and conditions of this Agreeinf@cluding, without limitation, the conditionstsforth in
Section 3.2and the occurrence of the IP Monetization Milesg)rad in reliance upon the representations and
warranties of Borrower contained herein, the Leadgrees to lend to Borrower, from the EffectiveéeDantil the
day that is the earlier of (x) one year after theusrence of the IP Monetization Milestones andi{yg years after
the Effective Date, on such date as requested byo®er, term loans in an aggregate principal amoonto exceed
the IP Monetization Milestone Term Loan Amount (stice term loans, thelP Monetization Milestone Term Loa
"; together with the Closing Date Term Loan, someis referred to individually as a * Term Ldaand together as
the “ Term Loans$); providedthat (x) the minimum amount of each IP Monetizafiditestone Term Loan being
requested shall be at least $200,000 and (y) tteeasiawhich such IP Monetization Milestone Term hdgto
become funded shall not be less than 5 days &fieddte of the notice from Borrower as set fortBéetion 3.2)
(with respect to each IP Monetization Milestoneridmoan, the date on such IP Monetization Milestbaem Loan
is funded, the “ IP_Monetization Milestone Term hdaffective Date’). Any IP Monetization Milestone Term Loan
funded on a particular IP Monetization Milestonerd.oan Effective Date shall constitute a sepafaie
Monetization Milestone Term Loan Tranchender this Agreement distinct from any other tiaa of IP
Monetization Milestone Term Loans funded on anyeoiP Monetization Milestone Term Loan Effectivet®a

(i) Amounts borrowed as an IP Monetization Milestonenm eoan which are repaid or prepaid may not be meleed

(iii) Commencing with the month that is nineteen (19) themfter the Effective Date, Borrower shall repagh IP
Monetization Milestone Term Loan in (i) eightee®)®qual installments of principal or, with respecany IP
Monetization Milestone Term Loan that is advancéith fess than eighteen (18) months remaining pddhe
Maturity Date, in a number of equal installmentpohcipal equal to such number of months remaimirigr to the
Maturity Date, plus (ii) monthly payments of acailuaterest, in each case, in an amount equal tartheunt set
forth on_Schedule 2.12(a)(iii) (as such schedule shall be

(1) Schedule to reflect 65% of principal amounCidsing Date Term Loan paid over such 18 monthogerivith balloon payment of remaini
35% payable at maturity.




updated from time to time by the Initial Lenderéflect each additional IP Monetization Milestoreri Loan
Tranche), with the final payment, which shall beaamount equal to the entire remaining principahbeé of each
such IP Monetization Milestone Term Loan, any aedrand unpaid interest therein, and all other @hibgs
relating to the IP Monetization Milestone Term Leaheing immediately due and payable on the Matiréte,
subject to any extension of the Maturity Date wéhpect to such IP Monetization Milestone Term lsoparsuant to
Section 2.1.2(c)

(c) Amortization Option At any time during the period that is after thenth that is eighteen (18) months after the
Effective Date and on or prior to the Maturity Datpon Borrower's request and subject to the spfgaval of Initial Lender (such approval
discretion to be exercised in good faith), the tauntding principal amount of Term Loans due on tretuvity Date may be repaid in equal
installments during an additional six month periimdnediately following the Maturity Date (such exsén, the “ Amortization Optiof);
provided, however, it being understood and agrbatithe foregoing is not an obligation of Initisdider to approve such Amortization Option
and the granting of such Amortization Option mayuiee concurrent modifications of the financialntsrhereunder, including without
limitation, increases to the interest rates antiferpayment of additional fees.

2.1.3 Optional Prepayments.

(a) Optional Repayment of Revolving LoanBorrower may at any time and from time to timegay Revolving Loan:
in whole or in part, with irrevocable prior writtertice to the Initial Lender given not later tHa00 p.m. at least one (1) Business Day prior
the date of prepayment, specifying the date anduataf prepayment. Partial prepayments shall liaggregate amount of $1,000,000 or a
whole multiple of $250,000 in excess thereof. Anglsnotice of prepayment received after 2:00 plrall be deemed received on the next
Business Day. Each such repayment shall be accaetpbby any accrued and unpaid interest with resjoettte Revolving Loans.

(b) Optional Repayment of Term LoanBorrower may at any time upon at leastfive (5yiBass Days (or such shorter
period as is acceptable to Initial Lender) prioitten notice by Borrower to Initial Lender, prepidng Term Loans in whole or in part in an
amount greater than or equal to $1,000,000, in &estance, subject to any applicable Prepaymemhigra as provided in Section 2.1.5
Optional partial prepayments of Term Loans shalhpplied to prepay all remaining installments @& Tferm Loans on a pro rata basis.
Optional partial prepayments of Term Loans in antelgss than $100,000 shall not be permitted.

2.1.4  Other Mandatory Prepayments.

(a) Transfers and Events of LosH Borrower or any Subsidiary of Borrower shallaay time or from time to time:
0] make a Transfer (other than a Transfer permittetbuSection 7.1) or
(i) suffer an Event of Loss;

then (A) Borrower shall promptly notify Initial Leter of such Transfer or Event of Loss (including #mount of the Net Proceeds to be
received by Borrower and/or such Subsidiary in eesghereof) and (B) promptly upon receipt by Bareo and/or such Subsidiary of the Net
Proceeds of such Transfer or Event of Loss, Borra@hall deliver, or cause to be delivered, an arheqnoal to such excess Net Proceeds to

Initial Lender as a prepayment of the Loans, witikpayment shall be applied in
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accordance with Section 2.1.4(dereof. Notwithstanding the foregoing and providedEvent of Default has occurred and is continusugh
prepayment shall not be required to the extentd@®weer or such Subsidiary reinvests the Net Proceédsch Event of Loss or Transfer in
productive assets (other than Inventory, excefhigaextent Inventory is the subject of Event of4)asf a kind then used or usable in the
business of Borrower or such Subsidiary, within boedred eighty (180) days after the earlier oftfye) date of such Event of Loss or Transfel
or (y) receipt of such Net Proceeds with respesuith Event of Loss. For the avoidance of douler élfie occurrence and during the
continuance of an Event of Default, all Net Proceeflany Event of Loss or Transfer shall, at thiaopof the Initial Lender and subject to the
terms of the Intercreditor Agreement, be payablin¢olLenders on account of the Obligations.

(b) Issuances of IndebtednesSubject to the terms of the Intercreditor Agreatmepon the receipt by Borrower or any
Subsidiary of Borrower of the Net Issuance Proce&ddsy incurrence of Indebtedness (other thanldsetance Proceeds from the incurrenc
Indebtedness permitted hereunder), Borrower sleillet, or cause to be delivered, to the Lenderaraaunt equal to such Net Issuance
Proceeds, for application to the Loans in accordamith Section 2.1.4(d)

(c) Extraordinary ReceiptsSubject to the terms of the Intercreditor Agreetmpromptly, and in any event, within three
(3) Business Days upon receipt by Borrower or amys&liary of Borrower of any Extraordinary Receifitst of the reasonable costs and
expenses paid to Persons that are not Affiliatédsoofower) other than any Extraordinary Receiptstitnting Smart Modular Proceeds,
Borrower shall prepay the Loans in an aggregateuatequal to 100% of such proceeds.

(d) Application of PrepaymentsSubject to Section 1.9(¢chny prepayments pursuant to Section 2.1.4(alidpe?.1.4
(b) and Section 2.1.4(c}hall be applied (i) first, to prepay all remaniinstallments of the Term Loans on a pro ratasy@asgether with all
accrued interest thereon plus any applicable PrapatyPremium set forth in Section 2. a1t (ii) second, to prepay any outstanding amounts
of the Revolving Loans (with a corresponding re@ucto the Maximum Monetization Revolver Amount).

2.1.5 Prepayment Premiums.

€) Call Premium Any prepayment or repayment (whether mandatogptional) of the Term Loans other than any
such prepayment or repayment resulting in or réqgithe payment of the Early Repayment Option AnfHuen, in each case on or prior to the
second anniversary of the Effective Date shalldmmpanied by a prepayment premium, payable theheers, equal to: (i) if such
prepayment or repayment occurs on or prior toitise dnniversary of the Effective Date, 4.0% (oa iprepayment or repayment has during
period has occurred resulting in or requiring thgrpent of the Early Repayment Option A Premium%).0f the principal amount of such
prepayment or repayment, as the case may bd, giich prepayment or repayment occurs after tisedimniversary of the Effective Date anc
or prior to the second anniversary of the Effecidate, 2.0% of the principal amount of such prepaynor repayment, as the case may be an
(iii) if such prepayment or repayment occurs affter second anniversary of the Effective Date, 0%hefprincipal amount of such prepayment
or repayment, as the case may be (each of thedimi@ga “_Call Premiunt).

(b) Early Repayment Option ATo the extent Borrower repays or prepays alhefdutstanding Term Loans on or prior
to the first anniversary of the Effective Date (Wie mandatory or optional) (such date of repayrmeprepayment, the * Repayment Dgte
such repayment or prepayment shall (i) be accoregdny a prepayment premium, payable to the Lendgrsl to 20.0% of the amount of
principal amount of all Loans funded prior to thepgayment Date (including, for the avoidance of dpalb PIK Interest added as principal
amount of the Loans) (the “ Early Repayment Op#ion




Premium”; and together with the Call Premium, each_a “dasgment Premiurfiand collectively, the “ Prepayment Premiufisand (ii) requir
Borrower to pay Initial Lender or its Affiliates slu additional monetization payments set forth uriderMonetization Side Letter with respect
to the Early Repayment Option A Net Revenues (ab s&rm is defined in the Monetization Side Letter)

(c) The parties hereto acknowledge and agree thaghhdf the impracticality and extreme difficulty ascertaining
actual damages, the Prepayment Premiums referiadhis_Section 2.1.8re intended to be a reasonable calculation oht¢hgal damages that
would be suffered by the Lenders as a result ofsaici repayment/prepayment. The parties heretoeiustcknowledge and agree that the
Prepayment Premiums referred to in Section 2Zalemot intended to act as a penalty or to pungidsver for any such repayment/prepaymr

(d) Notwithstanding anything in this Agreement to tloatrary, the payment of any Prepayment Premiunm bhkal
subject to the terms of the Monetization Side lrette

2.2 Overadvanceslf at any time or for any reason, the amount of ®d&ng Loans exceeds the Maximum Monetization Reer
Amount (such excess amount, the “ Overadvahaiken Borrower shall immediately pay to Initiaénder in cash such Overadvance. Without
limiting Borrower’s obligation to repay the Lendensy amount of the Overadvance, Borrower agrepaydhe Lenders interest on the
outstanding amount of any Overadvance, on demaride &efault Rate.

2.3 Payment of Interest on the Credit Extensions.
€) Interest. Subject tq Section 2.3(b}he principal amount of Loans outstanding shadfae interest at a per annum

rate equal to 11.0%; which interest shall be payatbnthly in accordance with Section 2.3 low.

(b) Default Rate Immediately upon the occurrence and during theicoance of an Event of Default, Obligations shal
bear interest at a rate per annum which is fivegrgage points (5.00%) above the rate that is wikerapplicable thereto (the “ Default R&te
unless Initial Lender otherwise elects from timeinee in its sole discretion to impose a smalleréase. Fees and expenses which are require
to be paid by Borrower pursuant to the Loan Docusiéncluding, without limitation, Bank Expensesitlare not paid when due shall bear
interest until paid at a rate equal to the highatst applicable to the Obligations. Payment or pizsee of the increased interest rate provid
this Section 2.3(b) is not a permitted alternatovéimely payment and shall not constitute a wanfesiny Event of Default or otherwise
prejudice or limit any rights or remedies of thenters.

(c) [Reserved]
(d) [Reserved]
(e) [Reserved]

® Payment; Interest Computatiointerest is payable monthly on the last calemidgrof each month on the
outstanding principal amount of the Loans (inclgdémy interest capitalized thereon) at a rate efgutle Cash Interest Rate (which amount
shall be paid in cash) plus a rate equal to thelRi&rest Rate (which amount shall be paid in-kimdcapitalizing and adding such interest to
the unpaid principal amount of the Loans (includamy interest capitalized thereon) (such capitdliméerest, “ PIK Interes)). All PIK
Interest so added shall be capitalized semi-amn(glich first capitalization to be on December3113) and treated as principal amount of the
Loans for all purposes of this Agreement. Followamy such increase in the principal amount of tbaris, all interest
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(whether at the Cash Interest Rate or PIK IntdRas$e) will accrue on such increased amount. Intestes| be computed on the basis of a 360-
day year for the actual number of days elapsedomputing interest, (i) all Payments received af@&00 p.m. Eastern time on any day sha
deemed received at the opening of business oretkteBusiness Day, and (ii) the date of the makihgny Credit Extension (or the
capitalization of any PIK Interest) shall be inchaidand the date of payment shall be excluded; geavihowever, that if any Credit Extensio
repaid on the same day on which it is made, sugtsdall be included in computing interest on suckd@ Extension.

2.4 Fees. Borrower shall pay to the Lenders:

(a) Facility Fee. A fully earned, non-refundable fee equal to 1&%he Closing Date Term Loan, payable on the
Effective Date; and

(b) IP_ Monetization Milestone FeeA fully earned, non-refundable fee equal to thedpct of 1.5% and $4,000,000.00,
payable upon the occurrence of the IP Monetizatidastones; and

(c) Bank ExpensesAll Bank Expenses required to be paid by Borrowesder_Section 12.1ereof (including
reasonable attorneys’ fees and expenses for do¢atitenand negotiation of this Agreement and thept.oan Documents) incurred through
and after the Effective Date, when due (or, if ¢hisrno stated due date, upon demand by InitiatieBn

25 Payments; Application of Payments.

€) All payments (including prepayments) to be mad&byrower under any Loan Document shall be made in
immediately available funds in U.S. Dollars, witlh@etoff or counterclaim, before 12:00 p.m. Eastamne on the date when due. Payments of
principal and/or interest received after 12:00 Hastern time are considered received at the ogefihusiness on the next Business Day.
When a payment is due on a day that is not a Bssibay, the payment shall be due the next BusiDagsand additional fees or interest, as
applicable, shall continue to accrue until paid.

(b) All payments with respect to the Obligations mayapelied in such order and manner as Initial Lersthad]
determine in its sole discretion. Borrower shaildao right to specify the order or the accountshich Initial Lender shall allocate or apply
any payments required to be made by Borrower t@liiender or otherwise received by Initial Lendeder this Agreement when any such
allocation or application is not specified elsevehier this Agreement.

2.6 Increased Costs.
€) Increased Costs Generallif any Change in Law shall:
0] impose, modify or deem applicable any reserve,iapdeposit, compulsory loan, insurance chargeroilar

requirement against assets of, deposits with othiaccount of, or credit extended or participatelsly, any Lender
(i) subject any Lender to any Taxes (other than (Agmnuified Taxes, (B) Taxes described in clauseshfiough (d) o

the definition of Excluded Taxes and (C) Connectimcome Taxes) on its loans, loan principal, |sttefr credit,

commitments, or other obligations, or its deposéserves, other liabilities or capital attributatiiereto; or
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(iii) impose on any Lender or the London interbank maakgtother condition, cost or expense (other thaxes)
affecting this Agreement or Loans made by such eewnd participation therein;

and the result of any of the foregoing shall bntwease the cost to such Lender of making, comgetd, continuing or
maintaining any Loan or of maintaining its obligatito make any such Loan, or to reduce the amduartyosum received or
receivable by such Lender hereunder (whether otjgral, interest or any other amount) then, upguest of such Lender
together with a certificate for reimbursement is@dance with Section 2.6(c), Borrower will paystach Lender such
additional amount or amounts as will compensaté sender for such additional costs incurred or otidn suffered.

(b) Capital Requirementsif any Lender determines that any Change in LHecting such Lender or any lending office
of such Lender or such Lender’s holding compangnif, regarding capital or liquidity requiremertas or would have the effect of reducing
the rate of return on such Lender’s capital orlendapital of such Lender’s holding company, if zaeya consequence of this Agreement, the
Credit Extensions of such Lender or the Loans nigdguch Lender, to a level below that which suchder or such Lendes’holding compar
could have achieved but for such Change in Lawir{taito consideration such Lender’s policies amal policies of such Lender’s holding
company with respect to capital adequacy), them fime to time, upon request of such Lender togetligh a certificate for reimbursement in
accordance with Section 2.6(c), Borrower will paystich Lender such additional amount or amountgilhasompensate such Lender or such
Lender’s holding company for any such reductioriezefl.

(c) Certificates for ReimbursemenA certificate of a Lender setting forth the ambanamounts necessary to
compensate such Lender or its holding company esifsgd in paragraph (a) or (b) of this Section Zrécluding a reasonable basis therefore il
reasonable detail, and delivered to Borrower, df@ltonclusive absent manifest error. Borrowerl gf@gl such Lender the amount shown as
due on any such certificate within 10 days afteeigt thereof.

(d) Delay in RequestsFailure or delay on the part of any Lender to dechcompensation pursuant to this Section 2.6
shall not constitute a waiver of such Lender’s righdemand such compensation; provitteat Borrower shall not be required to compensate
Lender pursuant to this Section for any increasestisancurred or reductions suffered more than minaths prior to the date that such Lender
notifies Borrower of the Change in Law giving rtsesuch increased costs or reductions, and of keoter’s intention to claim compensation
therefor (except that, if the Change in Law giviisg to such increased costs or reductions isaetire, then the nine-month period referred tc
above shall be extended to include the periodtobaetive effect thereof).

2.7 Taxes.For purposes of this Section 2.7, the term “appliedaw” includes FATCA.

(a) Payments Free of Taxe#&ny and all payments by or on account of anygailon of Borrower under any Loan
Document shall be made without deduction or witdhrgg for any Taxes, except as required by applet. If any applicable law (as
determined in the good faith discretion of Borroyequires the deduction or withholding of any Teom any such payment by Borrower, tl
Borrower shall be entitled to make such deductiowithholding and shall timely pay the full amowtgducted or withheld to the relevant
Governmental Authority in accordance with appliealslw and, if such Tax is an Indemnified Tax, thiemsum payable by Borrower shall be
increased as necessary so that after such deductioithholding has been made (including such dédns and withholdings applicable to
additional sums payable under this Section th&)applicable Lender receives an amount equéleedm it would have received had no such
deduction or withholding been made.




(b) Payment of Other Taxes by BorrowdBorrower shall timely pay to the relevant Goveemtal Authority in
accordance with applicable law, or at the optiothefapplicable Lender timely reimburse it for feyment of, any Other Taxes.

(c) Indemnification by Borrower Borrower shall indemnify Lender, within 10 dayseademand therefor, for the full
amount of any Indemnified Taxes (including IndensufTaxes imposed or asserted on or attributabdentounts payable under this
Section 2.7payable or paid by such Lender or required to libheid or deducted from a payment to such Lendéraay reasonable expenses
arising therefrom or with respect thereto, whettrenot such Indemnified Taxes were correctly oalggimposed or asserted by the relevant
Governmental Authority. A certificate as to the ambof such payment or liability delivered to Baser by a Lender shall be conclusive
absent manifest error.

(d) Indemnification by the LendersEach Lender shall severally indemnify Initial Idem within 10 days after demand
therefor, for (i) any Indemnified Taxes attribualb such Lender (but only to the extent that Be@aohas not already indemnified Initial
Lender for such Indemnified Taxes and without lingtthe obligation of Borrower to do so) and (iijyaExcluded Taxes attributable to such
Lender, in each case, that are payable or paiditigllLender in connection with any Loan Documearid any reasonable expenses arising
therefrom or with respect thereto, whether or meohsTaxes were correctly or legally imposed or dsdedy the relevant Governmental
Authority. A certificate as to the amount of suayment or liability delivered to any Lender by laitLender shall be conclusive absent
manifest error. Each Lender hereby authorizesalritender to set off and apply any and all amoah&ny time owing to such Lender under
any Loan Document or otherwise payable by Initieahtler to the Lender from any other source agamsteount due to Initial Lender under

this paragraph (d)

(e) Evidence of PaymentsAs soon as practicable after any payment of ThyeBorrower to a Governmental Author
pursuant to this Section 2, Borrower shall deliver to the applicable Lender briginal or a certified copy of a receipt issibgdsuch
Governmental Authority evidencing such paymentjgycof the return reporting such payment or othlvisience of such payment reasonably
satisfactory to such Lender.

® Status of Lenders

0] Any Lender that is entitled to an exemption fronredtuction of withholding Tax with respect to paynteemade
under any Loan Document shall deliver to Borrovegithe time or times reasonably requested by Barpsuch
properly completed and executed documentation redidp requested by Borrower as will permit suchrpagts to
be made without withholding or at a reduced rat@ittiholding. In addition, any Lender, if reasonatgquested by
Borrower, shall deliver such other documentatiogspribed by applicable law or reasonably requdsyeBlorrower
as will enable Borrower to determine whether orquath Lender is subject to backup withholding dorimation
reporting requirements. Notwithstanding anythinght contrary in the preceding two sentences, dneptetion,
execution and submission of such documentatiorefdatfan such documentation set forth in Sectio(f2iiy(A),
(ii(B) and (ii))(D) below) shall not be requirediif the Lender’s reasonable judgment such compig@mecution or
submission would subject such Lender to any mdtenieeimbursed cost or expense or would materjaigjudice
the legal or commercial position of such Lender.

8




(i) Without limiting the generality of the foregoing, the event that Borrower is a U.S. Borrower,

(A)

(B)

any Lender that is a U.S. Person shall deliverdod@ver on or prior to the date on which such Lermomes a
Lender under this Agreement (and from time to tthrereafter upon the reasonable request of Borrowrecuted
originals of IRS Form W-9 certifying that such Lemds exempt from U.S. federal backup withholdiaxj; t

any Foreign Lender shall, to the extent it is Iggahtitled to do so, deliver to Borrower (in sunlmber of copies as
shall be requested by Borrower) on or prior todate on which such Foreign Lender becomes a Land#ar this
Agreement (and from time to time thereafter upanréasonable request of Borrower), whichever ofdhewing is
applicable:

1.

in the case of a Foreign Lender claiming the bémefian income tax treaty to which the United &as a
party (x) with respect to payments of interest uratgy Loan Document, executed originals of IRS Fi@vm
8BEN establishing an exemption from, or reducti§ribS. federal withholding Tax pursuant to the
“interest” article of such tax treaty and (y) wittspect to any other applicable payments undetaay
Document, IRS Form W-8BEN establishing an exemptiom, or reduction of, U.S. federal withholding
Tax pursuant to the “business profits” or “othezdme” article of such tax treaty;

executed originals of IRS Form W-8ECI;

in the case of a Foreign Lender claiming the bémefithe exemption for portfolio interest under
Section 881(c) of the Internal Revenue Code, (e@riificate to the effect that such Foreign Leriderot a
“bank” within the meaning of Section 881(c)(3)(A)the Internal Revenue Code, a “10 percent shadeindl
of Borrower within the meaning of Section 881(cfB)of the Internal Revenue Code, or a “controlled
foreign corporation” described in Section 881(d)(3)of the Internal Revenue Code (a “U.S. Tax
Compliance Certificate”) and (y) executed originai$RS Form W-8BEN; or

to the extent a Foreign Lender is not the bendfaiamer, executed originals of IRS Form W-8IMY,
accompanied by IRS Form W-8ECI, IRS Form W-8BENJ,.&. Tax Compliance Certificate, IRS Form W-
9, and/or other certification documents from eaghdficial owner, as applicable; provided that & th
Foreign Lender is a partnership and one or moextor indirect partners of such Foreign Lender are
claiming the portfolio interest exemption, suchdign Lender may provide a U.S. Tax Compliance
Certificate on behalf of each such direct and extipartner;
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(©)

(D)

any Foreign Lender shall, to the extent it is Iggahtitled to do so, deliver to Borrower (in sunlmber of copies as
shall be requested by Borrower) on or prior todate on which such Foreign Lender becomes a Lanu#sr this
Agreement (and from time to time thereafter upanrrasonable request of Borrower), executed olgywfaany
other form prescribed by applicable law as a bfasislaiming exemption from or a reduction in Uf&deral
withholding Tax, duly completed, together with sisthpplementary documentation as may be prescriped b
applicable law to permit Borrower to determine withholding or deduction required to be made; and

if a payment made to a Lender under any Loan Dootimweuld be subject to U.S. federal withholding Tiasposed
by FATCA if such Lender were to fail to comply withe applicable reporting requirements of FATCAclirding
those contained in Section 1471(b) or 1472(b) eflthernal Revenue Code, as applicable), such lrestag! deliver
to Borrower at the time or times prescribed by &wl at such time or times reasonably requestecdbyp®er such
DOCUMENTATION PRESCRIBED BY APPLICABLE LAW (INCLUDNG AS PRESCRIBED BY

SECTION 1471(b)(3)(C)(i) OF THE INTERNAL REVENUE @) AND SUCH ADDITIONAL
DOCUMENTATION REASONABLY REQUESTED BY BORROWER AS A¥Y BE NECESSARY FOR
BORROWER TO COMPLY WITH ITS OBLIGATIONS UNDER FATCAND TO DETERMINE THAT SUCH
LENDER HAS COMPLIED WITH SUCH LENDER’S OBLIGATION&/NDER FATCA OR TO DETERMINE
THE AMOUNT TO DEDUCT AND WITHHOLD FROM SUCH PAYMENTSolely for purposes of this clause (
“FATCA” shall include any amendments made to FAT@&ffer the date of this Agreement.

Each Lender agrees that if any form or certifiaaitgpreviously delivered expires or becomes olisabe inaccurate in any
respect, it shall update such form or certificatiopromptly notify Borrower in writing of its legaability to do so.

(9)

Treatment of Certain Refund#f any party determines, in its sole discretiaereised in good faith, that it has

received a refund of any Taxes as to which it lebindemnified pursuant to this Section ¢luding by the payment of additional amounts
pursuant to this Section 2.7 shall pay to the indemnifying party an amoeqtial to such refund (but only to the extent oeimaity

payments made under this Section with respect xeS giving rise to such refund), net of all outpafeket expenses (including Taxes) of such
indemnified party and without interest (other ttany interest paid by the relevant Governmental ity with respect to such refund). Such
indemnifying party, upon the request of such indiéieh party, shall repay to such indemnified patg amount paid over pursuant to this
paragraph (g) (plus any penalties, interest orratharges imposed by the relevant Governmental &ityf) in the event that such indemnified
party is required to repay such refund to such @uwental Authority. Notwithstanding anything to thentrary in this paragraph (g), in no
event will the indemnified party be required to @ay amount to an indemnifying party pursuant te garagraph (g) the payment of which
would place the indemnified party in a less favtgatet after-Tax position than
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the indemnified party would have been in if Taxjsabto indemnification and giving rise to suchured had not been deducted, withheld or
otherwise imposed and the indemnification paymentadditional amounts with respect to such Taxmeer been paid. This paragraph shall
not be construed to require any indemnified partgnake available its Tax returns (or any otherrimfation relating to its Taxes that it deems
confidential) to the indemnifying party or any otliRerson.

(h) Survival. Each party’s obligations under this Sectionshill survive any assignment of rights by, or the
replacement of, a Lender, the termination of thed@Extensions and the repayment, satisfactiafismharge of all obligations under any Loar
Document.

2.8 Mitigation Obligations; Replacement of Lenders.

€) Designation of a Different Lending Officdf any Lender requests compensation under Se2t@mor requires
Borrower to pay any Indemnified Taxes or additicam@ounts to any Lender or any Governmental Authdoit the account of any Lender
pursuant to Section 2.7, then such Lender shalhéatequest of Borrower) use reasonable effortietignate a different lending office for
funding or booking its Loans hereunder or to asfigrights and obligations hereunder to anothetsobffices, branches or affiliates, if, in the
judgment of such Lender, such designation or asség (i) would eliminate or reduce amounts pay@blesuant to Section 2.6 or 2.7, as
case may be, in the future, and (ii) would not sabguch Lender to any unreimbursed cost or expemdevould not otherwise be
disadvantageous to such Lender. Borrower herel®eago pay all reasonable costs and expensesaddayrany Lender in connection with
any such designation or assignment.

(b) Replacement of Lenders If any Lender requests compensation under Sect@ro? if Borrower is required to pay
any Indemnified Taxes or additional amounts to bagder or any Governmental Authority for the acdafrany Lender pursuant to
Section 2.7 and, in each case, such Lender haime@dr is unable to designate a different lendifige in accordance with Section 2.8(a),
then Borrower may, at its sole expense and efiigun notice to such Lender, require such Lendassign and delegate, without recourse (in
accordance with and subject to the restrictiongaioed in, and consents required by, Section 13IP)f its interests, rights (other than its
existing rights to payments pursuant to Sectiono.Bection 2.7) and obligations under this Agresinaad the related Loan Documents to
another Lender (or to any other Person to whichr@wer consents) that shall assume such obligatiwh&h assignee may be another Lender,
if a Lender accepts such assignment); provitiett (i) such Lender shall have received payméanamount equal to the outstanding princ
of its Loans, accrued interest thereon, accruesided all other amounts payable to it hereundeuadér the other Loan Documents from the
assignee (to the extent of such outstanding praheipd accrued interest and fees) or Borroweth@nctse of all other amounts); (i) in the case
of any such assignment resulting from a claim fanpensation under Section 2.6 or payments reqtiréd made pursuant to Section 2.7, :

assignment will result in a reduction in such congagion or payments thereafter; and (iii) suchgasaent does not conflict with applicable
law.

3 CONDITIONS OF LOANS

3.1 Conditions Precedent to Initial Credit Extension.The Initial Lender’s obligation to make the initi@tedit Extension is
subject to the condition precedent that the Inltthder shall have received, in form and substaatisfactory to Initial Lender, such
documents, and completion of such other matteritial Lender may reasonably deem necessary jrogpiate, including, without limitatior

(a) Borrower and Guarantor shall have delivered dubcexed signatures to the Loan Documents to whishatparty,
including this Agreement, the Guaranty, the GuamaSecurity Agreement, the IP Security Agreeménd,Ibhtercompany Subordination
Agreement, and the Monetization Side Letter;
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(b) [reserved];

(c) Borrower shall have delivered: (i) its OperatingdDments; and (ii) good standing certificates wébpect to
Borrower issued by the applicable Secretary ofeStatand, if separate, the state tax authority -thefjurisdiction of organization of Borrower
and the applicable Secretary of State — and, ifusgp, the state tax authority of the jurisdictiéother than the applicable jurisdiction of
organization of Borrower) in which Borrower’s faitito be duly qualified or licensed would consétatMaterial Adverse Change, in each
case, as of a date no earlier than thirty (30) ¢eigs to the Effective Date;

(d) Guarantor shall have delivered: (i) its OperatirecOments; and (ii) good standing certificates wépect to
Guarantor issued by the applicable Secretary déStaand, if separate, the state tax authority -thefjurisdiction of organization of
Guarantor and the applicable Secretary of Statane;-iseparate, the state tax authority of thesglictions (other than the applicable
jurisdiction of organization of Guarantor) in whiGuarantc’s failure to be duly qualified or licensed wouldnstitute a “Material Adverse
Change” (as such term is defined in the Guarargoufty Agreement), in each case, as of a daterl@ethan thirty (30) days prior to the
Effective Date;

(e) Borrower shall have delivered duly executed sigresttio the completed Borrowing Resolutions for Baver;

) Guarantor shall have delivered duly executed sigeé) to the completed certified resolutions &imbency
certificate of Guarantor;

(9) the Perfection Certificate of Borrower, togethethwthe duly executed original signatures thereto;

(h) Borrower shall have delivered evidence reasonadiigfactory to Initial Lender that the insurancéigies required
by Section 6. hereof are in full force and effect, together waghpropriate evidence showing lender loss payaldéaadditional insured
clauses or endorsements in favor of Initial Lender;

0] with respect to Borrower and each Guarantor, Inittander shall have received certified copies, da® of a recent
date, of financing statement searches, as Inigalder shall request, reflecting Initial Lenderisafinicing statements filed of record with respect
to Initial Lender’s Liens, and accompanied by weritevidence (including any UCC termination statesjaihat the Liens (other than the Initial
Lender’s Liens) indicated in any financing statetsegither constitute Permitted Liens or have beeina@onnection with the initial Credit
Extension, will be terminated or released,;

@) the completion of the Initial Audit with resultstisfactory to Initial Lender in its good faith basiss judgment;
(k) payment of the fees and Bank Expenses then dygea#ied in Section 2.4 hereof;
)] Borrower and SVB shall have amended the SVB Agregneereduce the maximum amount permitted to be

borrowed thereunder to $5,000,000 and substantialigurrently with the funding of the Closing Daterm Loan, the outstanding amount of
term loans under the SVB Agreement shall have beaid in full;
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(m) Borrower, Guarantor, SVB and Initial Lender shall’/d entered into the Intercreditor Agreement;

(n) Borrower shall have issued to Initial Lender orAf§iliate, Warrants (substantially in the form athed hereto as
Exhibit C)for 1,648,351 shares of Warrant Stock (as such igdefined in the Warrant) and having an ExerBigee (as such term is defined
in the Warrant) equal to $1.00.

(0) Initial Lender shall have received, on behalf séif and the Lenders, a legal opinion of Morrisor&erster LLP,
special counsel for the Loan Parties (A) datedféiseodate of this Agreement, (B) addressed tdrtiml Lender and (C) covering such matters
relating to the Loan Documents, Monetization Sié&dr and Warrant Documents, and the executioivedgland performance of their
respective obligations under the Loan Documentséfimation Side Letter and Warrant Documents, aedritial Credit Extensions
hereunder, and matters reasonably related, regplgtihereto, in each case as are customary asdmnable.

3.2 Conditions Precedent to all Credit ExtensionsEach Lender’s obligations to make each Credit Esitam including the
initial Credit Extension, is subject to the follawgi conditions precedent:

(a) no Default or Event of Default has occurred ancbistinuing or would reasonably be expected to tésuhediately
after giving effect to any Credit Extension;

(b) the representations and warranties in this Agreésteall be true, accurate, and complete in all mateespects on
the Funding Date of each Credit Extension; provjdexvever, that such materiality qualifier shalt be applicable to any representations and
warranties that already are qualified or modifigchiateriality in the text thereof; and providedither that those representations and warra
expressly referring to a specific date shall be taccurate and complete in all material respexcts auch date, and no Event of Default shall
have occurred and be continuing or result fromQhedit Extension. Each Credit Extension is Borrdgvegpresentation and warranty on that
date that the representations and warranties snAthieement remain true, accurate, and compled# material respects; provided, however,
that such materiality qualifier shall not be appht= to any representations and warranties thea@dyrare qualified or modified by materiality
the text thereof; and provided, further that thaggesentations and warranties expressly refetoiggspecific date shall be true, accurate and
complete in all material respects as of such date;

(c) in Initial Lender’s sole discretion, there has heen a Material Adverse Change;

(d) solely with respect to the IP Monetization Milestoherm Loans, the IP Monetization Milestones hasenb
achieved; and

(e) solely with respect to the Revolving Loans, Initighder shall have determined, in its sole diseretio fund the

requested Revolving Loan.

3.3 [Reserved]

3.4 Covenant to Deliver.Borrower agrees to deliver to Initial Lender eaelm required to be delivered to Initial Lender unde
this Agreement as a condition precedent to anyiCEatiension. Borrower expressly agrees that a iCEedension made prior to the receipt by

Initial Lender of any such item shall not consttat waiver by Initial Lender of Borrower’s obligatito deliver such item, and the making of
any Credit Extension in the absence of a requiesd shall be in Initial Lender’s sole discretion.
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35 Procedures for Borrowing. Subject to the prior satisfaction of all other apgible conditions to the making of a Credit
Extension set forth in this Agreement, in orderBarrower to obtain a Credit Extension, Borrowdrals notify Initial Lender (which notice
shall be irrevocable) by electronic mail or telepbdy 12:00 p.m. Eastern time at least three (3)jri&ss Days prior to the proposed Funding
Date of the request for such Credit Extensionidhitender shall credit Credit Extensions to thesipeated Deposit Account. Initial Lender
may make Revolving Loans under this Agreement basdadstructions from a Responsible Officer ordidier designee or without
instructions if the Revolving Loans are necessameet Obligations which have become due. Initetder may rely on any telephone notice
given by a person whom Initial Lender in its goaitHf business judgment believes is a Responsilfieddbr designee; provided, that in such
circumstances, Borrower agrees that any such tefepimotice will be confirmed in writing within twgy-four (24) hours of the giving of such
telephonic notice, but the failure to provide sugifiten confirmation shall not affect the validity the request.

4 CREATION OF SECURITY INTEREST

4.1 Grant of Security Interest. Borrower hereby grants Initial Lender (on behalttfLenders), to secure the payment and
performance in full of all of the Obligations, antimuing security interest in, and pledges to atitiender (on behalf of all Lenders), the
Collateral, wherever located, whether now ownebeyeafter acquired or arising, and all proceedspgaducts thereof.

4.2 Priority of Security Interest.

€) Borrower represents, warrants, and covenantshbatdcurity interest granted herein is and shalll ditmes
continue to be, subject to the terms of the Inttitor Agreement, a first priority perfected setuinterest in the Collateral (subject in lien
priority only to those Permitted Liens that are megsly entitled to such priority over the secunitierests of Initial Lender by operation of law
or by written subordination agreement duly execated delivered by Initial Lender in favor of theldhers of such Permitted Liens). If
Borrower shall acquire a commercial tort claim, B@rer shall promptly notify Initial Lender in a wirig signed by Borrower of the general
details thereof and grant to Initial Lender in swelting a security interest therein and in theqaeds thereof, all upon the terms of this
Agreement, with such writing to be in form and gabse reasonably satisfactory to Initial Lender.

(b) If this Agreement is terminated, Initial LendeLien in the Collateral shall continue until thbli@ations (other tha
inchoate indemnity obligations) are repaid in falcash. Upon payment in full in cash of the OMiigias (other than inchoate indemnity
obligations) and at such time as each Lender'gabibn to make Credit Extensions has terminatataliender shall, at Borrower’s sole cost
and expense, release its Liens in the Collatamaly@ling making any filings and taking other acti@s reasonably necessary to evidence sucl
termination) and all rights therein shall reverBmrrower.

4.3 Authorization to File Financing Statements.Borrower hereby authorizes Initial Lender to fileancing statements, without
notice to Borrower, with all appropriate jurisdantis to perfect or protect Initial Lender’s interestights hereunder, including a notice that an
disposition of the Collateral, by either Borroweramy other Person, shall be deemed to violateigis of Initial Lender under the Code. Such
financing statements may indicate the Collaterdbisssets of the Debtodr words of similar effect, or as being of an equakesser scope,
with greater detail, all in Initial Lender’s distian.
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5 REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants as follows:
5.1 Due Organization, Authorization; Power and Authority.

(a) Borrower is duly existing and in good standing d&egistered Organization in its jurisdiction ofrfa@tion and is
qualified and licensed to do business and is irdgtanding in any jurisdiction in which the condatits business or its ownership of property
requires that it be qualified except where theufailto do so could not reasonably be expectedve hAanaterial adverse effect on Borrower's
business. In connection with this Agreement, Boaohas delivered to Initial Lender a completedifieste, entitled “Perfection Certificate”.
Borrower represents and warrants to Initial Lerttat (a) Borrower’s exact legal name is that intideon the Perfection Certificate and on the
signature page hereof; (b) Borrower is an orgaiunaif the type and is organized in the jurisdiatget forth in the Perfection Certificate;

(c) the Perfection Certificate accurately setsif@brrower’s organizational identification numberazcurately states that Borrower has none;
(d) the Perfection Certificate accurately setstf@orrower’s place of business, or, if more thae,dts chief executive office as well as
Borrower’s mailing address (if different than itsief executive office); (e) Borrower (and eachtefpredecessors) has not, in the past five
(5) years, changed its jurisdiction of formatiorganizational structure or type, or any organizslmmumber assigned by its jurisdiction; and
(f) all other information set forth on the PerfectiCertificate pertaining to Borrower and eacht®fSubsidiaries is accurate and complete (it
being understood and agreed that Borrower may finora to time update certain information in the Betibn Certificate after the Effective
Date to the extent permitted by one or more spepifovisions in this Agreement). If Borrower is mmw a Registered Organization but later
becomes one, Borrower shall promptly notify Initi#inder of such occurrence and provide Initial Lemadith Borrower’s organizational
identification number.

(b) The execution, delivery and performance by Borroafahe Loan Documents, the Warrant Documents had t
Monetization Side Letter (including, without limiian, the incurrence of Loans hereunder and theaisse of Warrants pursuant to the Warran
Documents), in each case, to which it is a partyelzeen duly authorized, and do not (i) conflictrwany of Borrower’s organizational
documents, (ii) (x) contravene, conflict with, ctiige a default under or violate that certain Si@s Purchase Agreement dated as of
December 20, 2012 between Borrower and MidsummexlISPap Master, Ltd. or (y) materially contravenenflict with or constitute a
material default under the SVB Loan Agreement) ¢dntravene, conflict or violate any applicablden; writ, judgment, injunction, decree,
determination or award of any Governmental Autlydoiy which Borrower or any of its Subsidiaries ayaf their property or assets may be
bound or affected, (iv) require any action bynfilj registration, or qualification with, or Goveranal Approval from, any Governmental
Authority (except such Governmental Approvals whielve already been obtained and are in full fonckedfect) or (v) constitute an event of
default under any material agreement by which Beerds bound. Borrower is not in default under agyeement to which it is a party or by
which it is bound in which the default could reaably be expected to have a material adverse effeBorrower’s business.

5.2 Collateral.
€) Borrower has good title to, has rights in, andgbheer to transfer each item of the Collateral uptich it purports
to grant a Lien hereunder, free and clear of anlyadinLiens except Permitted Liens. Borrower haglaposit account other than the deposit

accounts with Initial Lender and
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deposit accounts described in the Perfection @G=atéd delivered to Initial Lender in connectiondwith or as disclosed to Initial Lender
pursuant to Section 6.8(bpther than deposit accounts not required to selaed pursuant to Section 6.8(dhe Accounts are bona fide,
existing obligations of the Account Debtors.

(b) The Collateral is not in the possession of anydtharty bailee (such as a warehouse) except asnotieeprovided i
the Perfection Certificate other than any Colldtetd having an aggregate value in excess of $280 Mone of the components of the
Collateral having an aggregate value in exces250$H00 shall be maintained at locations other #sprovided in the Perfection Certificate
as permitted pursuant to Section 718 the event that Borrower intends to store bieowise deliver any portion of the Collateral wath
aggregate value in excess of $250,000 to any oneog bailees, then Borrower shall, promptly upaitidl Lender’s request therefor, use
commercially reasonable efforts to deliver to alittender a bailee agreement (in form and substsatigfactory to Initial Lender in its good
faith business judgment) duly executed by suctebail

(c) With respect to any leased premises of Borrowerrath Collateral with an aggregate value of moent$250,000
is located, Borrower shall, promptly upon Initiadrider’s request therefor, use commercially readeredforts to deliver to Initial Lender a
landlord agreement (in form and substance sat@fiatd Initial Lender in its good faith businessigument) duly executed by the lessor of such
leased premises.

(d) All Inventory is in all material respects of goadgdamarketable quality, free from material defects.

(e) Borrower is the sole owner of the Intellectual Rndp which it owns or purports to own, free andaclef all Liens
(other than non-exclusive licenses granted touséaners in the ordinary course of business) aold Buellectual Property comprises all
Intellectual Property owned by and used in theress of Borrower, the Guarantors and their respge&ubsidiaries, except for (a) over-the-
counter software that is commercially availabléht public, and (b) Intellectual Property licensed@orrower and noted on the Perfection
Certificate. Each issued Patent that Borrower gr@oarantor owns or purports to own is subsisting, &0 the best knowledge of Borrower,
valid and enforceable. No part of the IntellectBedperty which Borrower owns or purports to own ardch is material to Borrower’s
business has been judged invalid or unenforceablehole or in part, and, except with respect ® thexamination proceedings as set forth or
Schedule 5.2(e)as such schedule may be updated from time tg timelaims or counterclaims made in any of thgadition identified in
Schedule 5.2(e)as such schedule may be updated from time tg timéerson has challenged the validity, enfordiégbar registrability of
any of the Intellectual Property that Borrower oy &uarantor owns or purports to own. To the béBasrower’s knowledge, except the
claims made by Smart Modular, Inc. in any penditigdtion between Borrower and Smart Modular, laed disclosed to Initial Lender on or
prior to the date hereof, no claim has been maateBbrrower, any Guarantor or the conduct of Boetg/business violates the rights of any
third party except to the extent such claim woudtineasonably be expected to have a material agledfsct on Borrower’s business.

) Except as noted on the Perfection Certificate araaied to Initial Lender in accordance with Sent6.10(c),
Borrower is not a party to, nor is it bound by, &wstricted License.

5.3 [Reserved].
5.4 Litigation. Except as expressly identified in the Perfectiortifieate, there are no actions or proceedings pendr, to the
knowledge of the Responsible Officers, threatenealriting by or against Borrower or any of its Sidlries involving more than $100,000

individually, or $250,000 in the aggregate.
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55 Financial Statements; Financial Condition.All consolidated financial statements for Borrovaed any of its Subsidiaries
delivered to Initial Lender fairly present in allerial respects Borrower’s consolidated financidition and Borrower’s consolidated results
of operations as of the date of such financiakstaints, except that that interim financial statemseray be subject to normal year-end audit
adjustments (which will not be material in the aggate) and need not contain footnote disclosumgsned by GAAP. There has not been any
material deterioration in Borrower’s consolidatathhcial condition since the date of the most reéeancial statements submitted to Initial
Lender.

5.6 Solvency.The fair salable value of Borrowsrassets (including goodwill minus disposition spsixceeds the fair value of
liabilities; Borrower is not left with unreasonaldynall capital after the transactions in this Agneat; and Borrower is able to pay its debts
(including trade debts) as they mature.

5.7 Regulatory Compliance.Borrower is not an “investment company” or a compamntrolled” by an “investment company”
under the Investment Company Act of 1940, as anterBlerrower is not engaged as one of its imporsatvities in extending credit for
margin stock (under Regulations X, T and U of tkdétal Reserve Board of Governors). Borrower hagptied in all material respects with
the Federal Fair Labor Standards Act. Neither Beetonor any of its Subsidiaries is a “holding comygaor an “affiliate” of a “holding
company” or a “subsidiary company” of a “holdinghgpany” as each term is defined and used in thei®ullity Holding Company Act of
2005. Borrower has not violated any laws, ordinararerules, including Environmental Laws, the via of which could reasonably be
expected to have a material adverse effect oruggbss. None of Borrower’s or any of its Subsidirproperties or assets has been used by
Borrower or any Subsidiary or, to the best of Baweds knowledge, by previous or other Personsjspabking, producing, storing, treating, or
transporting any hazardous or toxic substance dttaer legally, and none of Borrower or any of itdSidiaries has any material liabilities
under Environmental Laws. Borrower and each obitbsidiaries have obtained all consents, appraralsauthorizations of, made all
declarations or filings with, and given all notides all Governmental Authorities that are necessaicontinue their respective businesses as
currently conducted.

5.8 Subsidiaries; InvestmentsBorrower does not own any stock, partnership irstese other equity securities except for
Permitted Investments.

5.9 Tax Returns and Payments; Pension ContributionsBorrower has timely filed all required tax retuarsd reports, and
Borrower has timely paid all foreign, federal, stahd local taxes, assessments, deposits andeditns owed by Borrower except for such
taxes, assessment, deposits and contributionsiéhaot, individually or in the aggregate, excedqy fhousand dollars ($50,000).
Notwithstanding the foregoing, Borrower may defayment of any contested taxes (except for payagks and other tax obligations subjec
a federal tax lien), provided that Borrower (apod faith contests its obligation to pay the taxgsppropriate proceedings promptly and
diligently instituted and conducted, (b) notifiestial Lender in writing of the commencement ofdaany material development in, the
proceedings, (c) posts bonds or takes any othps ségjuired to prevent the Governmental Authostyying such contested taxes from
obtaining a Lien upon any of the Collateral thattiser than a “Permitted LienBorrower is unaware of any claims or adjustmentppsed fo
any of Borrower’s prior tax years which could résaladditional taxes becoming due and payable twyd@®ver. Borrower has paid all amounts
necessary to fund all present pension, profit sigeeind deferred compensation plans in accordartbethgir terms, and Borrower has not
withdrawn from participation in, and has not petedtpartial or complete termination of, or perndttee occurrence of any other event with
respect to, any such plan which could reasonabbxpected to result in any liability of Borrowengcluding any liability to the Pension Benefit
Guaranty Corporation or its successors or any @beernmental agency.
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5.10 Use of ProceedsBorrower shall use the proceeds of the Credit Eitars solely as working capital, capital expendis,r
licensing costs and for other general corporatpgaes and not for personal, family, household acaljural purposes or for purposes not
expressly prohibited under this Agreement or ammgot.oan Document.

5.11 Full Disclosure.No written representation, warranty or other staetof Borrower in any certificate or written staent
given to Initial Lender, as of the date such regnéstion, warranty, or other statement was ma#tentéogether with all such written certifica
and written statements given to Initial Lender, antight of the circumstances in which made, cargany untrue statement of a material fact
or omits to state a material fact necessary to rifakestatements contained in the certificatesaiestents not misleading (it being recognized
by Initial Lender that the projections and foresgstvided by Borrower in good faith and based umasonable assumptions are not viewe
facts and that actual results during the perioperiods covered by such projections and forecaatsdiffer from the projected or forecasted
results).

5.12 IndebtednessBorrower is not liable for any Indebtedness othentPermitted Indebtedness.
5.13 Definition of “Knowledge.” For purposes of the Loan Documents, whenever @septation or warranty is made to
Borrower’s knowledge or awareness, to the “besBuaffrower’'s knowledge, or with a similar qualificai, knowledge or awareness means the

actual knowledge, after reasonable investigatibthe Responsible Officers.

6 AFFIRMATIVE COVENANTS

Borrower shall do all of the following:
6.1 Government Compliance.

(a) Maintain its and all its Subsidiaries’ legal exigte and good standing in their respective jurigolict of formation
and maintain qualification in each jurisdictiorvitmich the failure to so qualify would reasonablyebgected to have a material adverse effect
on Borrower’s business or operations. Borrowerlsimhply, and have each Subsidiary comply, witHadls, ordinances and regulations,
including Environmental Laws, to which it is suljemoncompliance with which could have a materiblease effect on Borrower’s business.
Borrower shall also conduct and complete all maténivestigations, studies, sampling and testing, @l material remedial, removal and other
actions required under Environmental Laws or by &omnental Authorities.

(b) Obtain all of the Governmental Approvals neces$aryhe performance by Borrower of its obligatiansler the
Loan Documents to which it is a party and the godrat security interest to Initial Lender in allit$ property. Borrower shall promptly provide
copies of any such obtained Governmental Apprawalsitial Lender.

(c) Use its reasonable best efforts to maintain thimgjf its common shares on NASDAQ (or on anotiaionally
recognized securities exchange), and in the ehansuch shares are delisted from NASDAQ, shakbedts common shares to be qualified for
trading on the OTC Bulletin Board within two busésedays of such delisting.
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6.2 Financial Statements, Reports, Certificates. Provid Initial Lender with the following:

€)) [reserved];
(b) [reserved];
(c) as soon as available, but no later than thirty (2@} after the last day of each month, a compasyaped

consolidated and consolidating balance sheet armvia statement covering Borrower’s and each @utssidiary’s operations for such month
certified by a Responsible Officer and in a formegatable to Initial Lender (theMonthly Financial Statemerits;

(d) within thirty (30) days after the last day of eawbnth and together with the Monthly Financial Stagets, a duly
completed Compliance Certificate signed by a Resipta Officer, certifying that as of the end of Bunonth, Borrower was in full compliance
with all of the terms and conditions of this Agremt) and setting forth calculations showing comm@with the financial covenants set forth
in this Agreement and such other information agdhiender shall reasonably request, includinghat limitation, a statement that at the enc
of such month there were no held checks;

(e) within three (3) days after entering into a charrgedification, amendment, revision, waiver or carite SVB
Loan Document, written notice (together with copéall executed instruments relating thereto)mof auch change, modification, amendment
revision, waiver or consent to any SVB Loan Docutnen

() within thirty (30) days after the end of each fispear of Borrower (or more frequently as updatéd),annual
operating budgets (including income statementsea sheets and cash flow statements, by montkdarew fiscal year of Borrower, and
(B) annual financial projections for the new fisgabr (on a quarterly basis) as approved by Borrsvimard of directors, together with any
related business forecasts used in the preparmatisuch annual financial projections;

(9) as soon as available, and in any event concurreiitythe delivery of the copy of (or link to) Bawver's 10-K
report for the applicable fiscal year required urdause (h) below, audited consolidated finansiatements prepared under GAAP,
consistently applied, together with an unqualifagdnion on the financial statements from an indeleen certified public accounting firm
acceptable to Initial Lender in its reasonable réion;

(h) As long as Borrower is subject to the reportinguisements under the Exchange Act, within five (&ysl of filing,
copies (or a link to such documents on Borrower’arwther website on the Internet) of all pericaticl other reports (including Borrower’s 10-
K, 10Q, and 8K reports), proxy statements and athegterials filed by Borrower with the SEC, any Gawaental Authority succeeding to any
or all of the functions of the SEC or with any patl securities exchange, or distributed to itsedhalders, as the case may be. As to any
information contained in the materials furnishedspiant to this clause (h), Borrower shall not luned separately to furnish such informa
under clause (g) but the foregoing shall not beéerogation of the obligation of Borrower to furniste information and materials described in
such clause (g) at the times specified therein.

() within five (5) days of delivery, copies of all saents, reports and notices made available tooB@m's security
holders, to SVB under the SVB Loan Documents, @ty holders of Subordinated Debt; provided, tfuatthe avoidance of doubt, no such
statements, reports or notices currently requindaetdelivered under the SVB Loan Documents sleateluired to be delivered to Initial
Lender under this Section 6.2(ify such statements, reports or notices are nodorepuired to be delivered under the SVB Loan Duasnts;
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@) prompt written notice of (i) any material changetie composition of Borrower’s Intellectual Propei) the
registration of any copyright, including any subsest ownership right of Borrower in or to any cagit, patent or trademark not previously
disclosed in writing to Initial Lender, and (iii)dBrower’s knowledge of an event that could reasfnbb expected to materially and adversely
affect the value of Borrower’s Intellectual Progerdnd

() prompt report of any legal actions pending or tteead in writing against Borrower or any of its Sidaries that
could result in damages or costs to Borrower oraings Subsidiaries of at least $100,000, indilllyy or at least $250,000, in the aggregate;
and

0] other financial information and information reganglithe Intellectual Property reasonably requestelhitial
Lender.

6.3 [Reserved].
6.4 [Reserved].

6.5 Taxes; PensionsTimely file, and require each of its Subsidiariegimely file, all income and all other materiak teeturns
and reports that are required to be filed and trpaly, and require each of its Subsidiaries tolimay, all federal, state, income and all other
material state and local taxes, assessments, ¢epasi contributions owed by Borrower and eachisosBubsidiaries, except for deferred
payment of any taxes contested pursuant to thestefi8ection 5.%ereof, and shall deliver to Initial Lender, on demd, appropriate
certificates attesting to such payments, and pagnabunts necessary to fund all present pensiafit gharing and deferred compensation p
in accordance with their terms.

6.6 Access to Collateral; Books and Record#t reasonable times, on at least five (5) Busii2ag's notice (provided no noti
is required if an Event of Default has occurred ancbntinuing), Initial Lender, or its agents, Biave the right to inspect the Collateral and
the right to audit and copy Borrower’'s Books, whialpections (after the Initial Audit) shall be dorcted no less frequently than twice per
year, or more frequently as conditions may warnamtitial Lende’s good faith business judgment. The foregoing étsipns and audits shall
be at Borrower’s expense, plus reasonable out-okgteexpenses. In the event Borrower and Initiaides schedule an audit more than ten
(10) days in advance, and Borrower cancels or seeleschedules the audit with less than ten (29%¥ dvritten notice to Initial Lender, then
(without limiting any of Initial Lender’s rights aemedies), Borrower shall pay Initial Lender a®&1,000 plus any out-of—pocket expenses
incurred by Initial Lender to compensate Initiahider for the anticipated costs and expenses aféheellation or rescheduling.

6.7 Insurance.
€) Keep its business and the Collateral insured siksrand in amounts standard for companies in Barsvindustry
and location and, if the SVB Agreement is no lonigezffect, as Initial Lender may reasonably requi@surance policies shall be in a form,
with companies, and in amounts that (i) if the SM@eement remains effective, are standard for canegan Borrower's industry and
location, and (ii) if the SVB Agreement is no longe effect, are satisfactory to Initial Lender.
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(b) All property policies (but not Borrower’'s D&O insamce) shall have a lender’s loss payable endorgeshewing
Initial Lender as lender loss payee and waive ggdtion against Initial Lender. All liability polies shall show, or have endorsements
showing, Initial Lender as an additional insuredl.pdlicies (or the loss payable and additionaliresl endorsements) shall provide that the
insurer shall give Initial Lender at least twen2@) days notice before canceling, amending, oriied to renew its policy. At Initial Lender’s
request, Borrower shall deliver certified copiepolficies and evidence of all premium paymentsc@eds payable under any policy shall, at
Initial Lender’s option, be payable to Initial Lezrdon account of the Obligations. If Borrower fadsobtain insurance as required under this
Section 6.7r to pay any amount or furnish any required pafgiayment to third persons and Initial Lenderi#thiLender may make all or
part of such payment or obtain such insurance jesliequired in this Section 6,and take any action under the policies Initiahdler deems
prudent.

6.8 Operating Accounts.
€)) [Reserved].

(b) As to any Collateral Accounts maintained with astitation other than a Lender, Borrower shall cagiseh
institution to enter into a Control Agreement imrfoacceptable to Initial Lender in its good faitlsmess judgment in order to perfect Initial
Lender’s security interest in such Collateral Aatisuto the extent that Initial Lender determinegis good faith business judgment that a
Control Agreement is necessary to perfect and prstech security interest), and each such Contgoed&ment may not be terminated without
the prior written consent of Initial Lender. Thepisions of the previous sentence shall not appl§)tdeposit accounts exclusively used for
payroll, payroll taxes and other employee wagelsamkfit payments to or for the benefit of Borrowezmployees and identified to Initial
Lender by Borrower as such; and (ii) Borrower'si{erSubsidiary’s) Collateral Accounts located ihifta and relating to Borrower’s (or its
Subsidiary’s) operations in Suzhou, China; provjdhdt (x) the aggregate amount of all cash andh Eagiivalents located in such Chinese
account shall not exceed $600,000 at any one tiutetanding and (y) the aggregate amount of all eashCash Equivalents of Borrower and
Guarantors which are not maintained in an accoulnjest to a Control Agreement shall not exceed §@IDat any one time outstanding;
provided that, upon the reasonable request of Barand Initial Lender’s consent (such consentadte unreasonably withheld or delayed),
the thresholds in clauses (x) and (y) shall begased to $1,000,000 each.

6.9 Financial Covenants.Satisfy at all times, the Liquidity Condition witespect to Borrower and its Subsidiaries.
6.10 Protection and Registration of Intellectual Propery Rights.

(a) Borrower shall: (1) protect, defend and pay alsfaad make all routine filings with the U.S. Pai@md Trademark
Office and/or U.S. Copyright Office (as applicakie)maintain the validity and enforceability of aagd all of its Intellectual Property;
(2) promptly advise Initial Lender in writing of kwn infringements of its Intellectual Property; &3 not allow any Intellectual Property to
abandoned, forfeited or dedicated to the publitieuit Initial Lender’s written consent.

(b) Borrower hereby represents and warrants that, teedtffective Date, Borrower does not own any masks,
computer software, or other copyrights of Borroeat are registered (or the subject of an appboafor registration) with the United States
Copyright Office. Borrower will NOT register witié United States Copyright Office (or apply forlswegistration of) any of Borrower's
maskworks, computer software, or other copyriglnsdess Borrower: (i) provides Initial Lender withl@ast fifteen (15) days prior written
notice of its intent to register such copyrightsyask works together
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with a copy of the application it intends to filétlvthe United States Copyright Office (excludindhibits thereto); (ii) executes and delivers a
security agreement or such other documents aallhignder may reasonably request to maintain tinegton and priority of Initial Lender’s
security interest in the copyrights or mask workemded to be registered with the United States/figipt Office; and (iii) records such
security agreement with the United States Copyi@fice contemporaneously with or promptly (butio event more than 10 days) after filing
the copyright or mask work application(s) with theited States Copyright Office. Borrower shall pgthy provide to Initial Lender a copy of
the application(s) actually filed with the Unitethf&s Copyright Office together with evidence & thcording of the security agreement
necessary for Initial Lender to maintain the peréecand priority of its security interest in thepyrights or mask works intended to be
registered with the United States Copyright OffiBerrower hereby represents and warrants thatf geedeffective Date, the IP Security
Agreement identifies all Patents and Trademark&oofower that are registered (or the subject aiygplication for registration) with the Unit
States Patent and Trademark Office. From and tiféeEffective Date, Borrower shall provide writteotice to Initial Lender of any applicati
filed by Borrower in the United States Patent anadémark Office for a Patent or to register a Tnaald or of any registered or applied Paten
or Trademark acquired by Borrower or any Guarantogach case, within 30 days after any such fiingcquisition, and, upon the request of
Initial Lender, Borrower shall promptly execute ataliver a security agreement or such other doctsrasnnitial Lender may reasonably
request with respect to such additional Patentfoadademarks of Borrower that are registeredt{ersubject of an application for
registration) with the United States Patent andi&naark Office. The foregoing notwithstanding, laitiender shall not acquire any interest in
any intent to use a federal trademark applicatiwraftrademark, servicemark, or other mark filedBonrower’s behalf prior to the filing under
applicable law of a verified statement of use @uiealent) for such mark that is the subject ofrsapplication.

(c) Provide written notice to Initial Lender within t¢h0) days of entering or becoming bound by anytriesd
License (other than over-the-counter software ihabmmercially available to the public). Borrovetrall take such steps as Initial Lender
requests to obtain the consent of, or waiver by,mrson whose consent or waiver is necessary)fany Restricted License to be deemed
“Collateral” and for Initial Lender to have a seityiinterest in it that might otherwise be resgittor prohibited by law or by the terms of any
such Restricted License, whether now existing ¢ered into in the future, and (ii) Initial Lender lhave the ability in the event of a liquidation
of any Collateral to dispose of such Collaterad@gordance with Initial Lender’s rights and remediader this Agreement and the other Loan
Documents.

6.11 Litigation Cooperation. From the date hereof and continuing through thmiteation of this Agreement, make available to
Initial Lender, without expense to Initial Lend&grrower and its officers, employees and agentsBordower’s books and records, to the
extent that Initial Lender may deem them reasonabbessary to prosecute or defend any third-parityos proceeding instituted by or against
Initial Lender with respect to any Collateral olateng to Borrower.

6.12 Intercompany Debt. All present and future indebtedness of Borrower amg Guarantor owed or owing to any one or more
of Borrower, any Guarantor, or any other AffilimEBorrower or any other Affiliate of any Guarangirall, at all times, be subordinated to the
Obligations pursuant to a subordination agreeneaganably satisfactory to Initial Lender (the ‘eirtiompany Subordination Agreemént

6.13 Subsidiaries.As of the Effective Date, the Perfection Certifee&entifies each direct or indirect SubsidianBofrower.
Without limiting any requirements for Initial Lende consent under one or more_of Sectionah8_Section 7.7at the time that Borrower or
any Guarantor forms any direct or indirect Subsid@ acquires any direct or indirect Subsidiatgathe Effective Date, Borrower shall
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promptly notify Initial Lender in writing of suctofmation or acquisition, and, if so requested hdhLender, Borrower or such Guarantor
shall (a) cause such new Subsidiary to provideit@l Lender: (i) either (y) a joinder to the LoAgreement to cause such Subsidiary to
become a co-borrower hereunder, or (z) a Guaranthaasuarantor Security Agreement, together wijts(ich appropriate financing
statements and/or Control Agreements, all in fonth substance satisfactory to Initial Lender (inahgcbeing sufficient to grant Initial Lende
first priority Lien (subject to Permitted Liens atite terms of the Intercreditor Agreement) in amthie assets of such newly formed or acqt
Subsidiary), (b) provide to Initial Lender appraé certificates and powers and financing statesn@tedging all of the direct or beneficial
ownership interest in such new Subsidiary, in famd substance satisfactory to Initial Lender, a)gb(ovide to Initial Lender all other
documentation in form and substance satisfactotyitial Lender (including, if requested by Initiaénder, one or more opinions of counsel
satisfactory to Initial Lender), which in its opami is appropriate with respect to the executiondelivery of the applicable documentation
referred to above. Any document, agreement, orumstnt executed or issued pursuant to this SeétibBshall be a Loan Document.
Notwithstanding the foregoing or anything to thetrary in any Loan Document (including Exhibit Are®), (1) (X) no Subsidiary which is
first-tier controlled foreign corporation, (y) nirect or indirect Domestic Subsidiary of a Forefgubsidiary or (z) no wholly-owned, Domestic
Subsidiary substantially all of the assets of wtdohstitute the equity of Foreign Subsidiaries kea¢ Domestic Foreign Holding Compatjy
shall be required to take the actions specifiedanse (a) or (b) of the preceding sentence, anfAj2with respect to the voting stock of any
Subsidiary which is a first-tier controlled foreigarporation or a Domestic Foreign Holding Compaugh requirement shall be limited to
providing Initial Lender with certificates and pomeand financing statements, pledging 65% of thed tating power of all outstanding voting
stock of such Subsidiary and (B) 100% of the eqinitgrests not constituting voting stock of anyts@ubsidiary, except that any such equity
interests constituting “stock entitled to vote” it the meaning of Treasury Regulation Section 8-2)(2) shall be treated as voting stock
purposes of this Section 6.13

6.14 Further Assurances.Execute any further instruments and take furth8oa@s Initial Lender reasonably requests to perfe
or continue Initial Lender’s Lien in the Collaterlto effect the purposes of this Agreement. Belio Initial Lender, within five (5) days after
the same are sent or received, copies of all qooretence, reports, documents and other filings arith Governmental Authority regarding
compliance with or maintenance of Governmental Apgls or Requirements of Law or that could reashyniad expected to have a material
effect on any of the Governmental Approvals or othge on the operations of Borrower or any of ith&diaries.

6.15 Post-Closing.On or prior to the date that is 30 days after tffediive Date (or such later date as Initial Lendey agree in
its sole discretion), Borrower and Guarantor shalle delivered duly executed signatures to oneaver@ontrol Agreements relative to all
Collateral Accounts maintained with any instituti@her than Initial Lender or any affiliate of fial Lender), except to the extent expressly

required under Section 6.8(b)
7 NEGATIVE COVENANTS

Borrower shall not do any of the following withduaitial Lender’s prior written consent:

7.1 Dispositions.Convey, sell, lease, transfer, assign, or otherdisgose of (collectively, “ Transfé), or permit any of its
Subsidiaries to Transfer, all or any part of itsibess or property (including, for the avoidanceaiibt, Transfers of any Intellectual Property),
except for Transfers (a) of Inventory in the ordjneourse of business; (b) of worn-out or obsolgeipment; (c) the NVvault Patent
Monetization Transaction and (d) consisting of A&ed Liens, Permitted Licenses and Permitted Itnaests.
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7.2 Changes in Business, Management, Control, or Busisg Locations.

€) (i) Engage in or permit any of its Subsidiariegtmage in any business other than the businesgestty engaged
in by Borrower and such Subsidiary, as applicaid@gasonably related thereto; (ii) liquidate aysdilve; or (iii) have a change in senior
management; or (iv) permit or suffer any Chang€amtrol.

(b) Without at least thirty (30) days prior written ot to Initial Lender: (1) [reserved], (2) changgjurisdiction of
organization, (3) change its organizational strretur type, (4) change its legal name (whether siache is in English or French or otherwise),
or (5) change any organizational number (if angjgreed by its jurisdiction of organization.

7.3 Mergers or Acquisitions. Merge or consolidate, or permit any of its Subsid@to merge or consolidate, with any other
Person, or acquire, or permit any of its Subsidato acquire, all or substantially all of the talpstock or property of another Person
(including, without limitation, by the formation ahy Subsidiary). Notwithstanding the foregoin@uibsidiary of Borrower or any Guarantor
that itself is not a Borrower or a Guarantor mateeimto any merger or consolidation with anotheb8diary of Borrower that itself is not a
Borrower or a Guarantor.

7.4 Indebtedness.

€) Create, incur, assume, or be liable for any Ind#rss, or permit any Subsidiary to do so, other Bermitted
Indebtedness.

(b) Without limiting the generality of Section 7.4(aall present and future indebtedness of Borrowétstofficers,
directors, and equityholders (* Inside Dépshall, at all times, be subordinated to the @dtions pursuant to a subordination agreement
reasonably acceptable to Initial Lender. Borrovegaresents and warrants that there is no Inside [pebently outstanding, except for the
following: NONE. Prior to incurring any Inside Deiptthe future, Borrower shall cause the persomtiom such Inside Debt will be owed to
execute and deliver to Initial Lender a subordomrathigreement acceptable to Initial Lender.

7.5 Encumbrance.Create, incur, allow, or suffer any Lien on anytha# Collateral, or assign or convey any right tenee
income, including the sale of any Accounts or dgitrto any litigation or settlement claims, or pérany of its Subsidiaries to do so, except
for Permitted Liens, or permit any Collateral nobe subject to the first priority security intdrgsanted herein, or enter into any agreement,
document, instrument or other arrangement (excéptav in favor of Initial Lender and such termsden the SVB Loan Documents) with any
Person which directly or indirectly prohibits orshthe effect of prohibiting Borrower from assignimgortgaging, pledging, granting a security
interest in or upon, or encumbering any of Borrdgvértellectual Property.

7.6 Maintenance of Collateral AccountsMaintain any Collateral Account except pursuarthmterms of Section 6.8(b) here

7.7 Distributions; Investments. (a) Pay any dividends or make any distributionayment or redeem, retire or purchase any
capital stock provided that (i) Borrower may coriary of its convertible securities into other s@@s pursuant to the terms of such
convertible securities or otherwise in exchangee® (i) Borrower may pay dividends solely in comn stock; and (iii) Borrower may
repurchase the stock of former employees or caarsslppursuant to stock repurchase agreements g@soan Event of Default does not exi
the time of such repurchase and would not exist gfiving effect to such repurchase, provided seglurchase does not exceed in the
aggregate of Fifty Thousand Dollars ($50,000) seral year; or (b) directly or indirectly make amyestment other than Permitted
Investments, or permit any of its Subsidiariesdcd.
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7.8 Transactions with Affiliates. Directly or indirectly enter into or permit to eksny material transaction with any Affiliate of
Borrower, except for transactions that are in tlténary course of Borrower’s business, upon faot esasonable terms that are no less
favorable to Borrower than would be obtained iraem’s length transaction with a non-affiliated Pers

7.9 Subordinated Debt.(a) Make or permit any payment on any Subordin®tebtt, except under the terms of the subordinatiol
intercreditor, or other similar agreement to wscich Subordinated Debt is subject, or (b) amendoamyision in any document relating to the
Subordinated Debt which would increase the amdarebf or the amount of any permitted paymentstifesr adversely affect the
subordination thereof to Obligations owed to Initiender.

7.10 Compliance.Become an “investment company” or a company cdetildly an “investment company”, under the Investmer
Company Act of 1940, as amended, or undertake @®bits important activities extending credit targhase or carry Margin Stock (as defil
in Regulation U of the Board of Governors of thel®®l Reserve System), or use the proceeds of mditExtension for that purpose; fail to
meet the minimum funding requirements of ERISAnpiea Reportable Event or Prohibited Transactieefined in ERISA, to occur; fail to
comply with the Federal Fair Labor Standards Actiotate any other law or regulation, or permit arfyts Subsidiaries to do so if the violat
could reasonably be expected to have a materi@rae\effect on Borrower’s business; withdraw ongpeany Subsidiary to withdraw from
participation in, permit partial or complete termion of, or permit the occurrence of any othemgweth respect to, any present pension, p
sharing and deferred compensation plan which caaddonably be expected to result in any liabilitBorrower, including any liability to the
Pension Benefit Guaranty Corporation or its suamssgr any other governmental agency.

7.11 Capital Expenditures. Not permit the aggregate amount of all Capital Exiieires made by Borrower and its Subsidiarie
any Fiscal Year to exceed $1,000,000.

8 EVENTS OF DEFAULT

Any one of the following shall constitute an evehtefault (an “ Event of Defaul) under this Agreement:

8.1 Payment Default.Borrower fails to (a) make any payment of principalnterest on any Credit Extension on its due dait
(b) pay any other Obligations within three (3) Buessis Days after such Obligations are due and payabich three (3) Business Day cure
period shall not apply to payments due on the RewglMaturity Date or Maturity Date, as applicablBuring the cure period, the failure to
make or pay any payment specified under clauser (@) hereunder is not an Event of Default (buQredit Extension will be made during 1
cure period);

8.2 Covenant Default.

€) Borrower fails or neglects to perform any obligatia Sections 6.1(a) or (b), 6.2, 6.4, 6.6, 6.9, 6.10, 6.15 or
violates any covenant in Section 7; or

(b) [reserved];
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(c) Borrower fails or neglects to perform, keep, orexlge any other term, provision, condition, cover@ragreement contained
in this Agreement or any Loan Documents, and ajodefault (other than those specified elsewhetbis Section 8) under such other term,
provision, condition, covenant or agreement thathoacured, has failed to cure the default witem ({L0) days after the occurrence thereof;
provided, however, that if the default cannot Isyniature be cured within the ten (10) day periodammnot after diligent attempts by Borrower
be cured within such ten (10) day period, and siefhult is likely to be cured within a reasonalirect (as determined by Initial Lender in its
sole but reasonable discretion), then Borrower $tzale an additional period (which shall not in @age exceed thirty (30) days) to attempt to
cure such default, and within such reasonable fier®d the failure to cure the default shall nodeemed an Event of Default (but no Credit
Extensions shall be made during such cure per@abe periods provided under this section shallapmiy, among other things, to financial
covenants or any other covenants set forth in eléajsabove;

8.3 Material Adverse Change. A Material Adverse Changeccurs;
8.4 Attachment; Levy; Restraint on Business.

(a) (i) The service of process seekingttach, by trustee or similar process, any fuofd3orrower or of any entity under the contro
Borrower (including a Subsidiary), or (ii) a notioklien or levy is filed against any of Borrowedssets by any government agency, and the
same under subclauses (i) and (ii) hereof arewititin ten (10) days after the occurrence therdisicharged or stayed (whether through the
posting of a bond or otherwise); provided, howewerCredit Extensions shall be made during any18&hday cure period; or

(b) (i) any material portion of Borrower's assetsitached, seized, levied on, or comes into psgsesf a trustee or receiver, or
(ii) any court order enjoins, restrains, or pregddbrrower from conducting any material part ofitsiness;

8.5 Insolvency.(a) Borrower is unable to pay its debts (includiragle debts) as they become due or otherwise become
insolvent; (b) Borrower begins an Insolvency Pralieg; or (c) an Insolvency Proceeding is begunragidorrower and not dismissed or
stayed within thirty (30) days (but no Credit Exdems shall be made while of any of the conditidescribed in clause (a) exist and/or until
any Insolvency Proceeding is dismissed);

8.6 Other Agreements.There is, under any agreement to which BorrowemgrGuarantor is a party with a third party or jgs
(including, without limitation, under any SVB Lo&ocument), (a) any default resulting in a rightdogh third party or parties, whether or not
exercised, to accelerate the maturity of any Ineldtess in an amount individually or in the aggredgaexcess of Fifty Thousand Dollars
($50,000); or (b) any default by Borrower or Guaoanthe result of which could have a material adeesffect on Borrower’s or any
Guarantor’s business;

8.7 Judgments.One or more final judgments, orders, or decreeth®payment of money in an amount, individuallyrothe
aggregate, of at least Fifty Thousand Dollars (80) (not covered by independent third-party insaesas to which liability has been accepte
by such insurance carrier) shall be rendered agBmsower and the same are not, within ten (1@sdter the entry thereof, discharged or
execution thereof stayed or bonded pending appealjch judgments are not discharged prior to tipir&tion of any such stay (provided that
no Credit Extensions will be made prior to the daage, stay, or bonding of such judgment, ordedearee);

8.8 Misrepresentations.Borrower or any Person acting for Borrower makesrapresentation, warranty, or other statement
or later in this Agreement, any Loan Document aarily writing delivered to Initial Lender or to incii Initial Lender to enter this Agreemen
any Loan Document, and such representation, wgsranbther statement is incorrect in any matesapect when made;
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8.9 Subordinated Debt or Lien.Any document, instrument, or agreement evidencimgSubordinated Debt shall for any rea
be revoked or invalidated or otherwise cease tim i@l force and effect; any Person shall be iadwh thereof or contest in any manner the
validity or enforceability thereof or deny thahis any further liability or obligation thereundarlefault or breach occurs under any agreeme
between Borrower and any creditor of Borrower #ighed a subordination, intercreditor, or otherilsimragreement with Initial Lender, or any
creditor that has signed such an agreement witiallhiender breaches any terms of such agreemettiedObligations shall for any reason be
subordinated or shall not have the priority contktgul by this Agreement or any such subordinafitercreditor, or other similar agreement;

8.10 Guaranty. (a) Any guaranty of any Obligations terminates @ases for any reason to be in full force and effégtany
Guarantor does not perform any obligation or coménader any guaranty of the Obligations; (c) aingumstance described in Sections 8.4
8.5, 8.7, or 8.8occurs with respect to any Guarantor, or (d) thettddiquidation, winding up, or termination of sténce of any Guarantor; or
(e) (i) a material impairment in the perfectionpoiority of Initial Lender’s Lien in the collaterarovided by Guarantor or in the value of such
collateral or (ii) a material adverse change ingbeeral affairs, management, results of operationdlition (financial or otherwise) or the
prospect of repayment of the Obligations occuré waspect to any Guarantor.

8.11 Monetization Side Letter and Warrant Documents.Borrower fails to perform or observe any covenaragreement
contained in the Monetization Side Letter or anyri&iat Document on its part to be performed or olesér

8.12 Collateral . Any material provision of any Loan Document shiatlany reason cease to be valid and binding on or
enforceable against Borrower or any Subsidiary afr®wver party thereto or Borrower or any SubsidiaiBorrower shall so state in writing or
bring an action to limit its obligations or liakiiés thereunder; the performance by Borrower orr@utar of its respective obligations under any
material provision of any Loan Document shall beeamlawful (other than as already expressly contateg therein); or any Loan Document
shall for any reason (other than pursuant to tiragehereof and other than in respect of Collatsoéd or otherwise disposed of in accordance
with the terms of this Agreement) cease to creaftalid security interest in the Collateral purpdrte be covered thereby or such security
interest shall for any reason cease to be a peddtd the extent required by the Loan Documemtd)faist priority security interest subject o
to Permitted Liens and the terms of the Intercoedigreement.

8.13 Event of Default under other Loan DocumentsAn event of default has occurred and is continuinger any other Loan
Document (after giving effect to, but without dugaltion of, any applicable grace periods).

9 LENDER'’S RIGHTS AND REMEDIES

9.1 Rights and Remedieslf an Event of Default has occurred and is contiguinitial Lender may, without notice or demand,
do any or all of the following:

€) declare all Obligations (including any Prepaymemnflums) immediately due and payable (but if anriEod
Default described in Section 8.5 occurs all Oblga (including any Prepayment Premiums) are imatetii due and payable without
presentment, demand, protest, notice or
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any action by Initial Lender, all of which are egpsly waived by Borrower, anything in this Agreeinamin any other Loan Document to the
contrary notwithstanding) (for the avoidance of lolpiit being hereto acknowledged and agreed thaPaepayment Premiums are intended to
be a reasonable calculation of the actual damdgésviould be suffered by the Lenders in light & ilmpracticality and extreme difficulty of
ascertaining actual damages, and that the Prepay@nemiums are not intended to act as a penalty punish Borrower for any such
repayment);

(b) stop advancing money or extending credit for Boeog/benefit under this Agreement or under any otgezemen
between Borrower and the Initial Lender;

(c) [reserved];
(d) [reserved];
(e) [reserved];

make any payments and do any acts it considerssageor reasonable to protect the Collateral antd/security
interest in the Collateral. Borrower shall assentbéCollateral if Initial Lender requests and mélavailable as Initial Lender designates.
Initial Lender may enter premises where the Calidtis located, take and maintain possession ofpamniyof the Collateral, and pay, purchase,
contest, or compromise any Lien which appears tprime or superior to its security interest and pdyexpenses incurred. Borrower grants
Initial Lender a license to enter and occupy anigsopremises, without charge, to exercise anyitial Lender’s rights or remedies;

(9) apply to the Obligations any amount held by Initiehder owing to or for the credit or the accounBorrower;

(h) ship, reclaim, recover, store, finish, maintaimaie, prepare for sale, advertise for sale, andtselCollateral. Initia
Lender is hereby granted a non-exclusive, royakg-ficense or other right to use, without chaBgmrower’s labels, Patents, Copyrights, m.
works, rights of use of any name, trade secretdetnames, Trademarks, and advertising mattenyosieilar property as it pertains to the
Collateral, in completing production of, advertipifor sale, and selling any Collateral and, in awiion with Initial Lender’s exercise of its
rights under this Section, Borrower’s rights unditicenses and all franchise agreements inutgit@al Lender’s benefit;

0] place a “hold” on any account maintained with amyidl Lender and/or deliver a notice of exclusoantrol, any
entittement order, or other directions or instroes pursuant to any Control Agreement or similaeaments providing control of any
Collateral;

()] demand and receive possession of Borrower's Baoks;

(k) exercise all rights and remedies available todhltender under the Loan Documents or at law oitgguncluding
all remedies provided under the Code (includingaksl of the Collateral pursuant to the terms thfgre

9.2 Power of Attorney. Borrower hereby irrevocably appoints Initial Len@erits lawful attorney-in-fact, exercisable upba t
occurrence and during the continuance of an EvieDetault, to: (a) endorse Borrower’'s name on amgaks or other forms of payment or
security; (b) sign Borrower’s name on any invoicdil of lading for any Account or drafts agaifstcount Debtors; (c) settle and adjust
disputes and claims about the Accounts directiy vii¢count Debtors, for amounts and on terms Initeider determines reasonable; (d) m
settle, and adjust all claims under Borrower’s rasge
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policies; (e) pay, contest or settle any Lien, gbaencumbrance, security interest, and adversa agieor to the Collateral, or any judgment
based thereon, or otherwise take any action toinate or discharge the same; (f) transfer the @oBdinto the name of Initial Lender or a
third party as the Code permits; and (g) subjetihéaterms of the Intercreditor Agreement, prodeditigate, settle, or adjust all litigation
claims of Borrower, whether then existing or argsin the future. Borrower hereby appoints Initignder as its lawful attorney-in-fact to sign
Borrower’s name on any documents necessary togienfeontinue the perfection of Initial Lenderecsirity interest in the Collateral
regardless of whether an Event of Default has aedunntil all Obligations have been satisfied ith &nd Initial Lender is under no further
obligation to make Credit Extensions hereundetidhliender’s foregoing appointment as Borrowett®mney in fact, and all of Initial Lendex’
rights and powers, coupled with an interest, amyacable until all Obligations have been fullya&pband performed and Initial Lender’s
obligation to provide Credit Extensions terminates.

9.3 Protective PaymentslIf Borrower fails to obtain the insurance called iy Section 6.%r fails to pay any premium thereon
or fails to pay any other amount which Borroweolidigated to pay under this Agreement or any otloan Document, Initial Lender may
obtain such insurance or make such payment, arsadlints so paid by Initial Lender are Bank Expers® immediately due and payable,
bearing interest at the then highest rate appkctibthe Obligations, and secured by the Collatéméial Lender will make reasonable efforts
provide Borrower with notice of Initial Lender obtang such insurance at the time it is obtainedithin a reasonable time thereafter. No
payments by Initial Lender are deemed an agreetnenaike similar payments in the future or Initignder’s waiver of any Event of Default.

9.4 Application of Payments and Proceeddf an Event of Default has occurred and is contiguinitial Lender may apply any
funds in its possession, whether from Borrower antbalances, payments, proceeds realized asshk of any collection of Accounts or
other disposition of the Collateral, or otherwiethe Obligations in such order as Initial Lendleall determine in its sole discretion. Any
surplus shall be paid to Borrower by credit to Eresignated Deposit Account or to other Persondliegatitled thereto; Borrower shall remain
liable to the Lenders for any deficiency. If Initlaender, in its good faith business judgment, eiseor indirectly enters into a deferred
payment or other credit transaction with any pusehat any sale of Collateral, Initial Lender shale the option, exercisable at any time, of
either reducing the Obligations by the principaloamt of the purchase price or deferring the reduactif the Obligations until the actual receipt
by Initial Lender of cash therefor.

9.5 Initial Lenders’ Liability for Collateral. So long as Initial Lender complies with reasonddzlaking practices regarding the
safekeeping of the Collateral in the possessiamder the control of Initial Lender, Initial Lendghnall not be liable or responsible for: (a) the
safekeeping of the Collateral; (b) any loss or dgernta the Collateral; (c) any diminution in thewlof the Collateral; or (d) any act or default
of any carrier, warehouseman, bailee, or otherdPeBorrower bears all risk of loss, damage orrdetibn of the Collateral.

9.6 No Waiver; Remedies Cumulative Each Lendes failure, at any time or times, to require stpetformance by Borrower
any provision of this Agreement or any other Loastidment shall not waive, affect, or diminish arghtiof such Lender thereafter to demand
strict performance and compliance herewith or théhe No waiver hereunder shall be effective unlgiganed by the party granting the waiver
and then is only effective for the specific instarmnd purpose for which it is given. Initial Lendeights and remedies under this Agreement
and the other Loan Documents are cumulative. Iligader has all rights and remedies provided utiteeiCode, by law, or in equity. Initial
Lender’s exercise of one right or remedy is noeketion and shall not preclude Initial Lender frerercising any other remedy under this
Agreement or other remedy available at law or initygand Initial Lender’s waiver of any Event oéfault is not a continuing waiver. Initial
Lender’s delay in exercising any remedy is not &@ra election, or acquiescence.
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9.7 Demand Waiver.Borrower waives demand, notice of default or digivpnotice of payment and nonpayment, notice of any
default, nonpayment at maturity, release, comprenssttlement, extension, or renewal of accoummsiyghents, instruments, chattel paper, anc
guarantees held by Lender on which Borrower iddiab

10 NOTICES

All notices, consents, requests, approvals, demamdagher communication by any party to this Agneat or any other Loan
Document must be in writing and shall be deemdthie been validly served, given, or deliveredufan the earlier of actual receipt and t
(3) Business Days after deposit in the U.S. mad{ tlass, registered or certified mail returneipt requested, with proper postage prepaid;
(b) upon transmission, when sent by electronic maihcsimile transmission; (c) one (1) Businesy Biter deposit with a reputable overnight
courier with all charges prepaid; or (d) when dedad, if handdelivered by messenger, all of which shall be askird to the party to be notifi
and sent to the address or email address indibaedv. Initial Lender or Borrower may change itsiling or electronic mail address by giving
the other party written notice thereof in accoradawith the terms of this Section 10.

If to Borrower: Netlist, Inc.
51 Discovery, Suite 150
Irvine, CA 9261¢
Attn: Gail M. Sasaki, CFO
Email: gsasaki@netlist.co

If to Initial Lender: c/o Fortress Credit Cor
1345 Avenue of the Americas, 46th Floor
New York, NY 1010&
Attention: Constantine M. Dakolic

with a copy to:

Fortress Credit Cory

One Market Plaz

Spear Tower, 42nd Floor
San Francisco, CA 94105
Attention: James K. Noble |

with a copy to:

Kirkland & Ellis LLP

333 S. Hope S

Los Angeles, CA 9007

Attention: David Nemece
Telephone: 21-68(-8111
Telecopier: 21-80€-8107

Email: david.nemecek@kirkland.cc
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11 CHOICE OF LAW, VENUE, JURY TRIAL WAIVER AND JUDICIA L REFERENCE

The Loan Documents and the transactions contendgpilaézeby shall be governed by, and construeddardance with, the law of the
State of New York without regard to principles ohdlicts of law. Borrower and the Lenders each sitbornthe exclusive jurisdiction of the
Supreme Court of the State of New York sitting ievNYork County and of the United States Districu@amf the Southern District of New
York, and any appellate court from any thereofyvpted, however, that nothing in this Agreement lsbaldeemed to operate to preclude such
Lender from bringing suit or taking other legaliantin any other jurisdiction to realize on the @t#ral or any other security for the
Obligations, or to enforce a judgment or other touder in favor of the Lenders. Each of the partiereto agrees that a final judgment in any
such action, litigation or proceeding shall be dosiwe and may be enforced in other jurisdictiopsbit on the judgment or in any other
manner provided by law. Borrower expressly submuitd consents in advance to such jurisdiction inatipn or suit commenced in any such
court, and Borrower hereby waives any objection ithmay have based upon lack of personal jurigslicimproper venue, or forum non
conveniens and hereby consents to the grantingatf legal or equitable relief as is deemed appatpity such court. Borrower hereby waives
personal service of the summons, complaints, amer girocess issued in such action or suit and aghe¢ service of such summons,
complaints, and other process may be made by eegisbr certified mail addressed to Borrower atati@ress set forth in, or subsequently
provided by Borrower in accordance with, Sectioroléhis Agreement and that service so made slealldemed completed upon the earlier tc
occur of Borrower’s actual receipt thereof or th{8edays after deposit in the U.S. mails, propestage prepaid.

EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREE MENT OR ANY OTHER LOAN DOCUMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHE R BASED ON CONTRACT, TORT OR ANY OTHER
THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO RE PRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER
PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE EVENT
OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER
PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFIC ATIONS IN THIS SECTION 11.

WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE THEIR RESPECTIVE RIGHT TO
A TRIAL BY JURY, Borrower irrevocably and unconditially agrees that it will not commence any actldigation or proceeding of any kir
or description, whether in law or equity, whethecontract or in tort or otherwise, against anydamor any Related Party of a Lender in any
way relating to this Agreement or any other Loarcuent or the transactions relating hereto or tbene any forum other than the courts of
the State of New York sitting in New York Countyydaof the United States District Court of the SeuthDistrict of New York, and any
appellate court from any thereof, and each of #rigs hereto irrevocably and unconditionally suisrto the jurisdiction of such courts and
agrees that all claims in respect of any such aglitigation or proceeding may be heard and deiteethin such New York State court or, to
fullest extent permitted by applicable law, in sfietieral court. Each of the parties hereto agtestsat final judgment in any such action,
litigation or proceeding shall be conclusive and/rha enforced in other jurisdictions by suit on filndgment or in any other manner provided
by law. Nothing in this Agreement or in any otheran Document shall affect any right that a Lenday wtherwise have to bring any action or
proceeding relating to this Agreement or any otlean Document against Borrower or its propertieshancourts of any jurisdiction.
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12 GENERAL PROVISIONS

12.1 Termination Prior to Maturity Date. On the Revolving Maturity Date, Maturity Date or any earlier effective date of
termination, Borrower shall pay and perform in falll Obligations (other than contingent indemnitgli@ations), whether evidenced by
installment notes or otherwise, and whether orafiair any part of such Obligations are otherwtsentdue and payable

12.2 Successors and Assign$his Agreement binds and is for the benefit ofgbecessors and permitted assigns of each party.
Borrower may not assign this Agreement or any sgirtobligations under it without Initial Lendepsior written consent (which may be
granted or withheld in Initial Lender’s discretioiihe Lenders (or any of their respective succassopermitted assigns) shall not, without the
prior written consent of Borrower (such consenttodte unreasonably withheld or delayed), selhdfer, assign, negotiate, or grant
participation in all or any part of, or any interes such Lender’s obligations, rights, and betsafinder this Agreement and the other Loan
Documents; provided, that notwithstanding the foreg, no such consent of Borrower shall be requinezbnnection with any assignment,
transfer, participation grant or the taking of sather similar actions with respect to a LendebB8gations, rights, and benefits under this
Agreement and the other Loan Documents to anyiafffilof such Lender; provided, further, that, ugmsmoccurrence and during the
continuance of any Default or Event of Default,sueh consent of Borrower shall be required

12.3 Indemnification. Borrower agrees to indemnify, defend and hold damider and its respective directors, officers,
employees, agents, attorneys, or any other Peffibated with or representing such Lender (eaah; éndemnified Persoi) harmless agains
(a) all obligations, demands, claims, and liakg$t{collectively, “ Claim3) claimed or asserted by any other party in cotinaawith the
transactions contemplated by the Loan Documen}ar{p Claims against, or all losses or expensdergudf, incurred, or paid by, such
Indemnified Person related to any noncompliancé,wiiblation of, or liability, in each case by drB®orrower or with respect to any of
Borrower’s property, under Environmental Laws; and (c)a@dbks or expenses (including Bank Expenses) invagysuffered, incurred, or pe
by such Indemnified Person as a result of, foll@vimom, consequential to, or arising from transatdicontemplated under the Loan
Documents between the Lenders and Borrower (inefutdéasonable attorneys’ fees and expenses), eiccaplaims and/or losses determined
by a court of competent jurisdiction by a final amazh-appealable judgment to have been directlyathby (i) such Indemnified Person’s gross
negligence or willful misconduct or (ii) a matertakeach of such Indemnified Person’s obligationdaurihe Loan Documents which did not
involve the actions or omissions of Borrower or @dfjliate of Borrower.

12.4 Register.Initial Lender, acting solely for this purpose asamfiduciary agent of Borrower, shall maintain at afets offices
a register for the recordation of the names andesdds of the Lenders, and the Credit Extensigrendfprincipal amounts (and stated inter
of the Loans owing to, each Lender pursuant tdehas hereof from time to time (the “ ReqistprThe entries in the Register shall be
conclusive absent manifest error, and Borrowertaad_enders shall treat each Person whose namedsded in the Register pursuant to the
terms hereof as a Lender hereunder for all purpokess Agreement. The Register shall be availéeénspection by Borrower and any
Lender, at any reasonable time and from time te tiqmon reasonable prior notice

125 Time of Essence; Injunctive ReliefTime is of the essence for the performance of bligations in this Agreement.
Borrower recognize that, in the event Borrowersfaéil perform, observe or discharge any of its atlans or liabilities under this Agreement,
any remedy of law may prove to be inadequate radi¢iie Initial Lender. Therefore, Borrower agrées Initial Lender, at its option, shall be
entitled to temporary and permanent injunctiveefdéh any such case without the necessity of ppeictual damages.
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12.6 Severability of Provisions.Each provision of this Agreement is severable fevary other provision in determining the
enforceability of any provision.

12.7 Correction of Loan Documents.Initial Lender may correct patent errors and fillany blanks in the Loan Documents
consistent with the agreement of the parties.

12.8 Amendments in Writing; Waiver; Integration. No purported amendment or modification of any L&@mtument, or
waiver, discharge or termination of any obligatiolder any Loan Document, shall be enforceable miggible unless, and only to the extent,
expressly set forth in a writing signed by the paigainst which enforcement or admission is sougfithhout limiting the generality of the
foregoing, no oral promise or statement, nor artipacinaction, delay, failure to require perforresaror course of conduct shall operate as, or
evidence, an amendment, supplement or waiver @ Aay other effect on any Loan Document. Any wagranted shall be limited to the
specific circumstance expressly described in idl, stmall not apply to any subsequent or other cigtance, whether similar or dissimilar, or
give rise to, or evidence, any obligation or conmn@int to grant any further waiver. The Loan Docuraeapresent the entire agreement about
this subject matter and supersede prior negotisiboragreements. All prior agreements, understgsdiepresentations, warranties, and
negotiations between the parties about the subjatier of the Loan Documents merge into the LoaouDtents.

12.9 Counterparts. This Agreement may be executed in any number oftesparts and by different parties on separate
counterparts, each of which, when executed andeateli, is an original, and all taken together, tiarte one Agreement.

12.10 Survival. All covenants, representations and warranties nratlés Agreement continue in full force until tiAgreement
has terminated pursuant to its terms and all Otitiga (other than inchoate indemnity obligationd any other obligations which, by their
terms, are to survive the termination of this Agneat) have been satisfied. The obligation of Bogpim Section 12.8 indemnify the
Indemnified Persons shall survive until all stasuté limitation with respect to the Claims, loss@sl expenses for which indemnity is given
shall have run.

12.11 Confidentiality. In handling any confidential information, the Lenslshall exercise the same degree of care thatitises
for its own proprietary information, but discloswkinformation may be made: (a) to a Lender’s &libses or Affiliates; (b) to prospective
transferees or purchasers of any interest in tediCExtensions (provided, however, such Lendell sisa its commercially reasonable efforts
to obtain any prospective transferee’s or purchasgreement to the terms of this provision); &yequired by law, regulation, subpoena, or
other order; (d) to such Lender’s regulators oothgrwise required in connection with such Lendekamination or audit; (e) as such Lender
considers appropriate in exercising remedies utiget oan Documents; and (f) to third-party sernpeaviders of such Lender so long as such
service providers have executed a confidentiatireament with such Lender with terms no less etite than those contained herein.
Confidential information does not include inforneeatithat is either: (i) in the public domain or ich Lender’s possession when disclosed to
such Lender, or becomes part of the public domiaém disclosure to such Lender; or (ii) disclosedtLender by a third party, if such Lender
does not know that the third party is prohibitezhfirdisclosing the information.
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The Lenders may use confidential information far development of databases, reporting purposesnanket analysis so long as
such confidential information is aggregated andchgnuzed prior to distribution unless otherwise egaly permitted by Borrower. The
provisions of the immediately preceding sentened slrvive the termination of this Agreement.

12.12 Attorneys’ Fees, Costs and Expense8ny action taken by Borrower under or with respgecany Loan Document, even if
required under any Loan Document or at the reqefdsitial Lender, shall be at the expense of Bameg, and Initial Lender shall not be
required under any Loan Document to reimburse Bagrcor any Affiliate of Borrower therefor. In adidih, Borrower agrees to pay or
reimburse within three (3) Business Days afterikéieg demand therefor, (a) the Initial Lender fdrraasonable, documented out-of-pocket
costs and expenses incurred by it or any of itated|Parties, in connection with the investigataeyelopment, preparation, negotiation,
syndication, execution, interpretation or admimitm of, any modification of any term of or termtion of, any Loan Document, any
commitment or proposal letter therefor, any ottmawent prepared in connection therewith or thesaonmation and administration of any
transaction contemplated therein, in each casadit any reasonable and documented fees and gi&shants of any law firm or other
external counsel of the Initial Lender and, to ¢léent Initial Lender determines to be commerciedigsonable in good faith, the cost of
environmental audits, Collateral audits and apptajdackground checks and similar expenses, textent permitted hereunder and (b) Initial
Lender and its Related Parties for all costs ameteses (including reasonable and documented fekegdistursements of any law firm or other
external counsel and fees and expenses of finaadia$ors) incurred in connection with the enforeatror preservation of any right or remedy
under any Loan Document, any Obligation, with respe the Collateral or any other related rightemedy, including any refinancing or
restructuring of the credit arrangements provideattinder in the nature of a “work-out.”

12.13 Electronic Execution of DocumentsThe words “execution,” “signed,” “signature” and mle of like import in any Loan
Document shall be deemed to include electronicaiges or the keeping of records in electronic faath of which shall be of the same lega
effect, validity and enforceability as a manuatkeeuted signature or the use of a paper-baseddiemeping systems, as the case may be, to tl
extent and as provided for in any applicable laeluding, without limitation, any state law basedtbe Uniform Electronic Transactions Act.

12.14 Captions. The headings used in this Agreement are for coeweei only and shall not affect the interpretatibthis
Agreement.

12.15 Construction of Agreement.The parties mutually acknowledge that they and tgorneys have participated in the
preparation and negotiation of this Agreement.dses of uncertainty this Agreement shall be coadtmithout regard to which of the parties
caused the uncertainty to exist.

12.16 Relationship. The relationship of the parties to this Agreemsrdatermined solely by the provisions of this Agneat. The
parties do not intend to create any agency, patiigrjoint venture, trust, fiduciary or other tdaship with duties or incidents different from
those of parties to an arm’s-length contract.

12.17 Third Parties. Nothing in this Agreement, whether express or iethlis intended to: (a) confer any benefits, rigits
remedies under or by reason of this Agreement gmparsons other than the express parties to itlaidrespective permitted successors and
assigns; (b) relieve or discharge the obligatiohadnility of any person not an express party tis #thgreement; or (c) give any person not an
express party to this Agreement any right of suétiog or action against any party to this Agreement
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12.18 Reversal of Payments To the extent Borrower makes a payment or paysiterd Lender or a Lender receives any paymer
or proceeds of the Collateral which payments oc@eds or any part thereof are subsequently invalidaeclared to be fraudulent or
preferential, set aside and/or required to be cefaa trustee, receiver or any other party undgrizebtor Relief Law, other applicable law or
equitable cause, then, to the extent of such payorgiroceeds repaid, the Obligations or part thieirdended to be satisfied shall be revived
and continued in full force and effect as if suelyqment or proceeds had not been received by suuttele

12.19 Intercreditor Agreement . Notwithstanding anything herein or in any otheah Document to the contrary, in the event of
any inconsistency between the provisions of thises&gent or any other Loan Document and the prawsid the Intercreditor Agreement w
respect to the Collateral or any Lien or securitgiest required or created hereunder or undeotirgy Loan Documents, or the creation,
perfection or priority thereof, or matters relatedhe delivery of possessory Collateral, or anynpent terms, or any rights and remedies with
respect to the foregoing, the provisions of therereditor Agreement shall govern and control.

12.20 Time of Day.Unless otherwise specified, all references hereiinies of day shall be references to Eastern (daglight or
standard, as applicable).

13 DEFINITIONS

13.1 Definitions. As used in the Loan Documents, the word “shalthesndatory, the word “may” is permissive, the wood"is
not exclusive, the words “includes” and “includingfe not limiting, the singular includes the plyaid numbers denoting amounts that are se
off in brackets are negative. As used in this Agrest, the following capitalized terms have thedwiing meanings:

“Account” is any “account” as defined in the Codighasuch additions to such term as may hereaftend&@e, and includes, without
limitation, all accounts receivable and other sawing to Borrower.

“Account Debtor” is any “account debtor” as defiriadhe Code with such additions to such term ag heseafter be made.

“Affiliate” is, with respect to any Person, eacthet Person that owns or controls directly or inctisethe Person, any Person that
controls or is controlled by or is under commontooinwith the Person, and each of that Person’ss@&xecutive officers, directors, partners
and, for any Person that is a limited liability quamy, that Person’s managers and members.

“Agreement” is defined in the preamble hereof.

“Bank Expenses” are all audit fees and expensess cand expenses (including reasonable attorfegs’and expenses) for prepari
amending, negotiating, administering, defending emfrcing the Loan Documents (including, withaatitation, those incurred in connection
with appeals or Insolvency Proceedings) or othenwisurred with respect to Borrower or any Guaranto

“Bankruptcy Code” means title 11 of the United 8&€ode, as in effect from time to time.

“Borrower” is defined in the preamble hereof
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“Borrower’s Books” are all Borrower’s books and oeds including ledgers, federal and state tax nsturecords regarding Borrowsr’
assets or liabilities, the Collateral, businessrati@ns or financial condition, and all computeogmrams or storage or any equipment containing
such information.

“Borrowing Resolutions” are, with respect to anygem, those resolutions adopted by such PersorasdBaf Directors and delivered
by such Person to Initial Lender approving the LBaxcuments to which such Person is a party antréimsactions contemplated thereby,
together with a certificate executed by its Secyetm behalf of such Person certifying that (a)bsBerson has the authority to execute, delivel
and perform its obligations under each of the LDanuments to which it is a party, (b) that setHadrt such certificate is a true, correct, and
complete copy of the resolutions then in full foese effect authorizing and ratifying the executidelivery, and performance by such Person
of the Loan Documents to which it is a party, {® hame(s) of the Person(s) authorized to exebatedan Documents on behalf of such
Person, together with a sample of the true sigeéiof such Person(s), and (d) that Initial Lenday conclusively rely on such certificate
unless and until such Person shall have deliverdxitial Lender a further certificate cancelingasmending such prior certificate.

“Business Day” is any day that is not a Saturdaynday or a day on which Initial Lender is closed.
“Call Premium” is defined in_Section 2.1.5(a).

“Capital Expenditures” means, with respect to aaysBn for any period, the aggregate of all expengkt by such Person and its
Subsidiaries during such period that are capitpeeslitures as determined in accordance with GAA#Rther such expenditures are paid in
cash or financed.

“Cash Equivalentséare (a) marketable direct obligations issued ooundiionally guaranteed by the United States oragsncy or ar
State thereof having maturities of not more thaa @) year from the date of acquisition; (b) comcrampaper maturing no more than one
(1) year after its creation and having the highatihg from either Standard & Poor’s Ratings Groaploody’s Investors Service, Inc.;
(c) Initial Lender’s certificates of deposit issumaturing no more than one (1) year after issue.

“Cash Interest Rate” is 7.0% per annum.

“Change in Control” is any event, transaction, ocurrence as a result of which (a) any “person’s(ah term is defined in Sections 3
(a)(9) and 13(d)(3) of the Exchange Act), othenthdrustee or other fiduciary holding securitiesler an employee benefit plan of Borrower,
is or becomes a beneficial owner (within the meguitle 13d-3 promulgated under the Exchange Aagctly or indirectly, of securities of
Borrower, representing twenty-five percent (25%j)mare of the combined voting power of Borrower’sritoutstanding securities; or
(b) during any period of twelve consecutive calendanths, individuals who at the beginning of spehiod constituted the Board of Directors
(or equivalent) of Borrower (together with any néinectors whose election by the Board of Direc{orsequivalent) of Borrower was approy
by a vote of not less than two-thirds of the dioest(or equivalent) then still in office who eitheere directors (or equivalent) at the beginning
of such period or whose election or nominationefi@ction was previously so approved) cease foraagon other than death or disability to
constitute a majority of the directors (or equivejehen in office or (c) Borrower ceases to owingctly or indirectly, 100% of the voting
securities of any Guarantor.

“Change in Law” is any occurrence, after the ddtéis Agreement, of any of the following: (a) thdoption or taking effect of any
law, rule, regulation or treaty, (b) any changeuy law, rule, regulation or treaty or in the adistiation, interpretation, implementation or
application thereof by any Governmental Authority@ the making or issuance of any request, guédeline or directive
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(whether or not having the force of law) by any &wmmental Authority; provided that notwithstandengything herein to the contrary, (x) the
Dodd-Frank Wall Street Reform and Consumer Praiaddict and all requests, rules, guidelines or dives thereunder or issued in connectior
therewith and (y) all requests, rules, guidelineditectives promulgated by the Initial Lender foternational Settlements, the Basel
Committee on Banking Supervision (or any successsimilar authority) or the United States or fgreregulatory authorities, in each case
pursuant to Basel I, shall in each case be dedméd a “Change in Law”, regardless of the datectad, adopted or issued.

“Claims” is defined in_Section 12.3.
“Closing Date Term Loan” is a term loan made byiéhiLender pursuant to the terms_of Section 2hkeieof.
“Closing Date Term Loan Amount” is an amount egoabix Million Dollars ($6,000,000).

“Code” is the Uniform Commercial Code, as the sanag, from time to time, be enacted and in effe¢hin State of New York;
provided, that, to the extent that the Code is usetkfine any term herein or in any Loan Docunaerd such term is defined differently in
different Articles or Divisions of the Code, thefid@ion of such term contained in Article or Divis 9 shall govern; provided further, that in
the event that, by reason of mandatory provisidriave, any or all of the attachment, perfectionpdbority of, or remedies with respect
to, Initial Lender’s Lien on any Collateral is gowed by the Uniform Commercial Code in effect ijudsdiction other than the State of New
York, the term “Code” shall mean the Uniform Comuiar Code as enacted and in effect in such othesdigtion solely for purposes of the
provisions thereof relating to such attachmentfgation, priority, or remedies and for purposeslefinitions relating to such provisions.

“Collateral” is any and all properties, rights aambets of Borrower described on Exhibit A.

“Collateral Account” is any Deposit Account, Se¢ies Account, or Commaodity Account.

“Commodity Account” is any “commodity account” asfohed in the Code with such additions to such tasnmay hereafter be made.
“Compliance Certificate” is that certain certifiean the form attached hereto as Exhibit B.

“Connection Income Taxes” are Other Connection $akat are imposed on or measured by net inconweelfer denominated) or
that are franchise Taxes or branch profits Taxes.

“Contingent Obligation” is, for any Person, anyadir or indirect liability, contingent or not, ofahPerson for (a) any indebtedness,
lease, dividend, letter of credit or other obligatbf another such as an obligation, in each adisegtly or indirectly guaranteed, endorsed, co-
made, discounted or sold with recourse by thatdPers for which that Person is directly or indifgdiable; (b) any obligations for undrawn
letters of credit for the account of that Persam €&) all obligations from any interest rate, emey or commodity swap agreement, interest
cap or collar agreement, or other agreement ongeraent designated to protect a Person againstdition in interest rates, currency exche
rates or commaodity prices; but “Contingent Obligatidoes not include endorsements in the ordinanyse of business. The amount of a
Contingent Obligation is the stated or determinetant of the primary obligation for which the Cargéent Obligation is made or, if not
determinable, the maximum reasonably anticipagdallity for it determined by the Person in goodHabut the amount may not exceed the
maximum of the obligations under any guaranteetogrosupport arrangement.
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“Control Agreement” is any control agreement erdérgo among (a) the depository institution at whRorrower or any Guarantor
maintains a Deposit Account or the securities mtstiary or commodity intermediary at which Borrowerany Guarantor maintains a
Securities Account or a Commodity Account, (b) Barer or such Guarantor, and (c) Initial Lender,spant to which Initial Lender obtains
control (within the meaning of the Code) over sl&posit Account, Securities Account, or Commaoditcunt.

“Copyrights” are any and all copyright rights, coiit applications, copyright registrations anceligrotections in each work or
authorship and derivative work thereof, whetherlighled or unpublished and whether or not the sdseeanstitutes a trade secret.

“Credit Extension” is any advance of a Revolvingahpa Closing Date Term Loan, an IP MonetizatioleMone Term Loan, or any
other extension of credit by a Lender for Borrowdrenefit.

“Debtor Relief Laws”are the Bankruptcy Code, and all other liquidatioorservatorship, bankruptcy, assignment for theefieol
creditors, moratorium, rearrangement, receivershipolvency, reorganization, or similar debtor eéllaws of the United States or ot
applicable jurisdictions from time to time in effec

“Default” is any event which with notice or passageime or both, would constitute an Event of Défa

“Default Rate” is defined in Section 2.3(b).

“Deposit Account” is any “deposit account” as definn the Code with such additions to such terrmag hereafter be made.

“Designated Deposit Account” is Borrower’s dep@sitount and account number identified to Initiahder.

“Dollars,” “dollars” or use of the sign “$” meansly lawful money of the United States and not atheo currency, regardless of
whether that currency uses the “$” sign to dentsteurrency or may be readily converted into lawfgney of the United States.

“Domestic Subsidiary” is a Subsidiary organized emithe laws of the United States or any stateroitdey thereof or the District of
Columbia.

“Effective Date” is defined in the preamble hereof.
“Environmental Law” is any and all federal, stdtesal and foreign statutes, laws, judicial decisiaregulations, ordinances, rules,
permits or other Requirement of Law relating tolytdn, protection of the environment, public hbadind safety, worker health and safety, or

to emissions, discharges or releases of hazarddssances, materials or wastes into the environment

“Equipment” is all “equipmentas defined in the Code with such additions to saoim as may hereafter be made, and includes wi
limitation all machinery, fixtures, goods, vehicl@scluding motor vehicles and trailers), and amigiest in any of the foregoing.

“ERISA” is the Employee Retirement Income Secufitt of 1974, and its regulations.
“Event of Default” is defined in Section 8.

38




“Event of Loss"means, with respect to any Property with a valuexitess of $50,000, any of the following: (a) amssl, destruction «
damage of such Property; or (b) any actual conddomaseizure or taking, by exercise of the powlegrninent domain or otherwise, of such
Property, or confiscation of such Property or tguisition of the use of such Property.

“Exchange Act” is the Securities Exchange Act 0849as amended.

“Excluded Taxes” are any of the following Taxes omapd on or with respect to a Lender or requirdektavithheld or deducted from a
payment to a Lender, (a) Taxes imposed on or meddwyr net income (however denominated), franchése$, and branch profits Taxes, in
each case, (i) imposed as a result of such Lerglaglmrganized under the laws of, or having itegigal office or its applicable lending office
located in, the jurisdiction imposing such Tax oy political subdivision thereof) or (ii) that abdher Connection Taxes, (b) withholding
Taxes imposed on amounts payable to or for theustaf such Lender with respect to an applicablerast in a Loan or Credit Extension
pursuant to a law in effect on the date on whitlsich Lender acquires such interest in the Loddredit Extension or (ii) such Lender
changes its lending office, except in each caska@xtent that, pursuant to Section 2.7, amouittsrespect to such Taxes were payable eithe
to such Lender’s assignor immediately before sustder became a party hereto or to such Lender inaneddbefore it changed its lending
office, (c) Taxes attributable to such Recipisritlilure to comply with Section 2.7(e) and (d) &h$. federal withholding Taxes imposed ur
FATCA.

“Extraordinary Receipts” is any cash actually reediby Borrower or its Subsidiaries not in the padly course of business,
including, but not limited to, tax refunds (excladiany amount subject to dispute), indemnity paysieand any purchase price adjustments).
For the avoidance of doubt, Extraordinary Recesptdl not include the proceeds of any equity issaarby Borrower.

“Facilities” is defined in Section 2.1.1(a).

“FATCA” is Sections 1471 through 1474 of the InterRevenue Code, as of the date of this Agreenmerarly amended or successor
version that is substantively comparable and nderialy more onerous to comply with), any currenfuture regulations or official
interpretations thereof and any agreements entstegursuant to Section 1471(b)(1) of the InteiRalenue Code, including any
intergovernmental agreements entered into witheetspf the foregoing.

“Foreign Currency” means lawful money of a courttlyer than the United States.

“Foreign Lender” is a Lender that is not a U.S.d9@ar

“Foreign Subsidiary” is any Subsidiary other thaD@amnestic Subsidiary.

“Funding Date” is any date on which a Credit Extenss made to or for the account of Borrower whéttall be a Business Day. “

“GAAP” is generally accepted accounting principées forth in the opinions and pronouncements ofAtteounting Principles Board
of the American Institute of Certified Public Acauants and statements and pronouncements of thaed Accounting Standards Board ¢
such other statements by such other Person as enaydnoved by a significant segment of the accogrgrofession, which are applicable to

the circumstances as of the date of determination.

“General Intangibles” is all “general intangibless defined in the Code in effect on the date herétbf such additions to such term as
may hereafter be made, and includes without linoitatall
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Intellectual Property, claims, income and otherrifunds, security and other deposits, paymenhgiltdes, contract rights, options to purchase
or sell real or personal property, rights in dlgktion presently or hereafter pending (whetherantract, tort or otherwise), insurance policies
(including without limitation key man, property dage, and business interruption insurance), payneémsurance and rights to payment of
any kind.

“Governmental Approval” is any consent, authoriaatiapproval, order, license, franchise, permitjfogate, accreditation,
registration, filing or notice, of, issued by, framto, or other act by or in respect of, any Gawmegntal Authority.

“Governmental Authority” is any nation or governmegny state or other political subdivision thereofy agency, authority,
instrumentality, regulatory body, court, centrahkar other entity exercising executive, legislatijudicial, taxing, regulatory or administrat
functions of or pertaining to government, any siims exchange and any self-regulatory organization

“Gross Profit” is, as calculated on a consoliddiadis for Borrower and its Subsidiaries for anyiqueas at any date of determination
and as determined in accordance with GAAP, thesgposfit (or loss) of Borrower and its Subsidiariessuch period taken as a single
accounting period.

“Guarantor” is any present or future guarantorhef ©bligations.

“Guarantor Security Agreement” is, with respeceseh Guarantor, a security agreement (in form abdtance satisfactory to Initial
Lender in its good faith business judgment) by s@clrantor in favor of Initial Lender.

“Guaranty” is, with respect to each Guarantor, atioming guaranty (in form and substance satisfgdio Initial Lender in its good
faith business judgment) by such Guarantor in fafdnitial Lender, relative to Borrower.

“Indebtedness” is (a) indebtedness for borrowedegwar the deferred price of property or serviceshsas reimbursement and other
obligations for surety bonds and letters of creht,obligations evidenced by notes, bonds, delestor similar instruments, (c) capital lease
obligations, and (d) Contingent Obligations.

“Indemnified Person” is defined in Section 12.3.

“Indemnified Taxes” are (a) Taxes, other than Edelli Taxes, imposed on or with respect to any paymeade by or on account of
any obligation of Borrower under any Loan Documemd (b) to the extent not otherwise described )inQ¢her Taxes.

“Initial Audit” is Initial Lender’s inspection of Brrower’s Accounts, the Collateral, and Borrowdtsoks, completed most recently
prior to the Effective Date.

“Initial Lender” is defined in the preamble hereof.

“Inside Debt” is defined in Section 7.4(b).

“Insolvency Proceeding’s any proceeding by or against any Person unéedthited States Bankruptcy Code, or any other hgriky
or insolvency law, including assignments for thaddé of creditors, compositions, extensions gelhewgith its creditors, or proceedings

seeking reorganization, arrangement, or otherfrelie
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“Intellectual Property” is, with respect to Borroma a Guarantor, all of Borrower’s or such Guapastright, title, and interest in and
to the following:

€) its Copyrights, Trademarks and Patents;

(b) any and all trade secrets and trade secret rigitisiding, without limitation, any rights to unpated inventions,
know-how, operating manuals;

(c) any and all source code;
(d) any and all design rights which may be availablBdorower or such Guarantor;
(e) any and all causes of action and claims for dambygegay of past, present and future infringemerdrof of the

foregoing, with the right, but not the obligatida,sue for and collect such damages for said pessent, or future infringement of the
intellectual property rights identified above; and

()] all amendments, renewals and extensions of anyeo€bpyrights, Trademarks or Patents.
“Intercompany Subordination Agreement” is definedsiection 6.12

“Intercreditor Agreement” is that certain Intercited agreement dated as of the date hereof betivgtiad Lender and SVB, as such
document may be amended, restated, amended aattdesupplemented or otherwise modified from timgéme.

“Internal Revenue Code” is the Internal RevenueeCoidl 986, as amended, and the Treasury Regulathosted thereunder.

“Inventory” is all “inventory” as defined in the @e in effect on the date hereof with such additionsuch term as may hereafter be
made, and includes without limitation all merchaeagiraw materials, parts, supplies, packing anub#ig materials, work in process and
finished products, including without limitation suswventory as is temporarily out of Borrower’s fady or possession or in transit and
including any returned goods and any documentilefrépresenting any of the above.

“Investment” is any beneficial ownership interasainy Person (including stock, partnership inteoestther securities), and any loan,
advance or capital contribution to any Person.

“IP Monetization Milestones” are the earlier of (R occurrence of the complete lift of stay assted in respect of the ongoing
intellectual property as specified to and as agtedsy Initial Lender on or prior to the Effecti@ate or (y) such earlier date as determined by
Initial Lender.

“IP Monetization Milestone Term Loan Amount” is aggregate amount not to exceed $4,000,000 durentetim of this Agreement.

“IP Monetization Milestone Term Loan Effective Date defined in_Section 2.1.2(b)(i)

“IP Monetization Milestone Term Loan Tranche” idided in_Section 2.1.2(b)(i)

“IP Monetization Milestone Term Loans” is definedSection 2.1.2(b)(i)
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“IP Security Agreement” is, individually and colteely, (a) any one or more Intellectual Properg ity agreements (in form and
substance satisfactory to Initial Lender in its @/daith business judgment) now or hereafter exetatel delivered by Borrower to Initial
Lender, and (b) any one or more Intellectual Priypegcurity agreements (in form and substancefaetisy to Initial Lender in its good faith
business judgment) now or hereafter executed alineded by Guarantor to Initial Lender.

“IRS” means the United States Internal RevenueiBerv
“Lender” is Initial Lender (or any successors orrpited assignees thereof).

“Lien” is a claim, mortgage, deed of trust, leviiacge, pledge, security interest or other encunderaf any kind, whether voluntarily
incurred or arising by operation of law or othemvagainst any property.

“Liquidity Condition” is the condition that the agegate amount of Borrower's unencumbered (excadnfbal Lender’s security
interest and SVB'’s security interests under the $¥Bn Documents), unrestricted cash and Cash BEguitga(excluding cash and Cash
Equivalents which cash collateralize obligationsedwo SVB) is at least $500,000.

“Loan Documents” are, collectively, this Agreemehg Perfection Certificate, the Intercompany Sdbwation Agreement, the IP
Security Agreements, any note, or notes or guasiitncluding the Guaranty) or security documeimsl{ding the Guarantor Security
Agreement), executed by Borrower or any Guaratod, any other present or future agreement by Barand/or any Guarantor with or for
the benefit of any Lender in connection with thigréement, all as amended, restated, or otherwiskfigth For the avoidance of doubt, the
Monetization Side Letter and the Warrant Documshtdl not constitute Loan Documents.

“Loans” are the Term Loans and the Revolving Loans.

“Margin Stock” has the meaning set forth in RegolatJ of the Board of Governors of the Federal Res&ystem.

“Material Adverse Change” is: (a) a material impaént in the perfection or priority of Initial Lende Lien in the Collateral or in the
value of such Collateral; or (b) a material advedsange in the business, operations, or condifinar(cial or otherwise) of Borrower or any
Guarantor; or (c) a material impairment of the pext of repayment of any portion of the Obligatioms(d) Initial Lender determines, based
upon information available to it and in its readdlegudgment, that there is a reasonable likelihthad Borrower shall fail to comply with one
or more of the financial covenants_in SectiotuBing the next succeeding financial reporting qebri

“Maturity Date” is July 17, 2016.

“Maximum Monetization Revolver Amount” is Five Mitin Dollars ($5,000,000), as such amount may beaed from time to time
under the terms of this Agreement.

“Monetization Revolving Line” is a Revolving Loam Revolving Loan in an aggregate amount of up &Nfaximum Monetization
Revolver Amount outstanding at any time.
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“Monetization Side Letter” is defined as that cartaonetization letter agreement, dated as of #te dereof, between Drawbridge
Special Opportunities Fund LP and Borrower, as siggthement may be amended, restated, amendedstaiede supplemented or otherwise
modified from time to time.

“Monthly Financial Statements” is defined_in Sent®.2(c).

“Net Issuance Proceeds” are, in respect of anyaisselof Indebtedness, cash proceeds (includingpraskeds as and when received
in respect of non-cash proceeds received or reloieiva connection with such issuance), net of uwdéng discounts, and reasonable out-of-
pocket costs and expenses paid or incurred in aionetherewith in favor of any Person not an Adfie of Borrower.

“Net Proceeds” are proceeds in cash, checks or ottsh equivalent financial instruments (includ®ash Equivalents) as and when
received by the Person making a Transfer, as walisurance proceeds and condemnation and simitnda received on account of an Event
of Loss, net of: (a) in the event of a Transfeth{® direct and reasonable costs relating to suahsfer excluding amounts payable to Borrowe
or any Subsidiary of Borrower, (ii) sale, use drasttransaction taxes paid or payable as a ré=rieof, (iii) amounts required to be applied to
repay principal, interest and prepayment premiungspenalties on Indebtedness secured by a Liehenagset which is the subject of such
Transfer and (iv) income taxes paid or reasonaftiynated to be payable as a result thereof, anih e event of an Event of Loss, (i) all
money actually applied to repair, replace or retroics the damaged Property or Property affectethbycondemnation or taking, (i) all of the
costs and expenses reasonably incurred in connesttb the collection of such proceeds, award beopayments and (iii) any amounts
retained by or paid to parties having superiortsgh such proceeds, awards or other payments: Aétting out the items in clauses (a) and
(b) of the foregoing definition, as applicabletié amount of Net Proceeds would be less than gaoh, amount shall be deemed to equal zert

“NVvault Assets” are the patents and patent apfitioa listed in Schedule A hereto, together witlg and all (i) continuations,
continuations in part, divisional, reissues, oxearinations of any of the foregoing, (ii) presenfudure United States patents claiming
common priority in whole or in part with any of tferegoing, and (iii) all foreign patents and/ophgations for patents that are, or in the fui
become, counterparts of, or claim priority in whoten part to, any of the foregoing.

“NVvault Patent Monetization Transaction” is anyesar other divestiture of, or the licensing ofadher transactions with respect to,
the NVvault Assets.

“Obligations” are Borrower’s obligations to pay whdue any debts, principal, interest, Bank Expensesother amounts Borrower
owes a Lender now or later, whether under this Agrent, the Loan Documents, including, without latidn, the Revolving Loans and the
Term Loans, and including interest accruing aftasolvency Proceedings begin and debts, liabilibesgbligations of Borrower assigned to a
Lender, and to perform Borrower’s duties underltban Documents.

“Operating Documents” are, for any Person, suclsdtes formation documents, as certified with therStary of State of such
Person'’s state of formation on a date that is miieedhan 30 days prior to the Effective Date, af@ if such Person is a corporation, its bylaw:
in current form, (b) if such Person is a limiteahlility company, its limited liability company agn@ent (or similar agreement), and (c) if such
Person is a partnership, its partnership agreefoesimilar agreement), each of the foregoing witlcurrent amendments or modifications
thereto.

“Other Connection Taxes” are, with respect to aepder, Taxes imposed as a result of a presentrmefaconnection between such
Lender and the jurisdiction imposing such Tax (othan connections arising from such Lender haexgcuted, delivered, become a party to,
performed its
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obligations under, received payments under, redeivgperfected a security interest under, engageahy other transaction pursuant to or
enforced any Loan Document, or sold or assignedtanest in any Loan or Loan Document).

“Other Taxes” are all present or future stamp, toudocumentary, intangible, recording, filingsamilar Taxes that arise from any
payment made under, from the execution, delivegyfgpmance, enforcement or registration of, fromn thceipt or perfection of a security
interest under, or otherwise with respect to, aogrDocument, except any such Taxes that are Qinenection Taxes imposed with respect
to an assignment.

“Overadvance” is defined in Section 2.2

“Patents” are all patents, patent applicationsléadprotections including without limitation impvements, divisions, continuations,
renewals, reissues, reexaminations, extensions@mtthuations-in-part of the same.

“Payment” is all checks, wire transfers and otlemis of payment received by a Lender (includingeeals of Accounts and payment
of the Obligations in full) for credit to Borrowerbutstanding Credit Extensions or, if the balasfdiae Credit Extensions has been reduced tc
zero, for credit to its deposit accounts.

“Perfection Certificate” is defined in Section 5.1

“Permitted Indebtedness” is:

(a) Borrower’s Indebtedness to Lenders under this Aged and the other Loan Documents;

(b) Indebtedness existing on the Effective Date andvalan the Perfection Certificate;

(c) unsecured Subordinated Debt;

(d) unsecured Indebtedness to trade creditors incunrde ordinary course of business;

(e) Indebtedness incurred as a result of endorsingtizda® instruments received in the ordinary cowfseusiness;

Indebtedness, in an aggregate principal amourtonetceed Five Hundred Thousand Dollars ($500,0&%ured
by Permitted Liens described in clause (c) of tbénition of “Permitted Liens”;

(9) Indebtedness under the SVB Agreement in an aggrggetcipal amount (including any available but tavan
amounts) not to exceed $5,000,000 at any one tutstamding; and

(h) extensions, refinancings, modifications, amendmantsrestatements of any items of Permitted Indielates
(a) through (f) above, provided that the princigadount thereof is not increased or the terms tliemr@onot modified to impose more
burdensome terms upon Borrower or its Subsidiagyha case may be.
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“Permitted Investments” are:

€) Investments (including, without limitation, Subsides) existing on the Effective Date and showthenPerfection
Certificate;

(b) (i) Investments consisting of Cash Equivalents, @h@ny Investments permitted by Borroweihvestment polic)
as amended from time to time, provided that sughstment policy (and any such amendment there®pblan approved in writing by Initial
Lender;

(c) Investments consisting of the endorsement of naflatinstruments for deposit or collection or samiransactions
in the ordinary course of Borrower;

(d) Investments consisting of deposit accounts in whidiel Lender has a perfected security interésttnvestments
accepted in connection with Transfers permitte&bgtion 7.1;

(e) Investments (i) by Borrower in Subsidiaries noexezeed Seven Hundred Fifty Thousand Dollars ($78),0h the
aggregate in any fiscal year and (ii) by Subsid®ih Borrower;

® Investments consisting of (i) travel advances angleyee relocation loans and other employee loadsadvances
in the ordinary course of business, and (ii) lo@nemployees, officers or directors relating to pliechase of equity securities of Borrower o
Subsidiaries pursuant to employee stock purchasespr agreements approved by Borrower’s Boardirefcirs;

(9) Investments (including debt obligations) receiveddnnection with the bankruptcy or reorganizattboustomers
or suppliers and in settlement of delinquent oliayes of, and other disputes with, customers opBeys arising in the ordinary course of
business;

(h) Investments consisting of notes receivable of repgid royalties and other credit extensions, &iamers and
suppliers who are not Affiliates, in the ordinagucse of business; provided that this paragrapsh@)l not apply to Investments of Borrowe
any Subsidiary; and

0] the NVvault Patent Monetization Transaction.

“Permitted Licenses are (a) licenses of over-thenter software that is commercially available te public, and (b) exclusive and
non-exclusive licenses for the use of the InteliatProperty of Borrower or any of its Subsidiagegered into in the ordinary course of
business, providedthat, with respect to each such license desciibethuse (b), (i) no Event of Default has occdroe is continuing at the
time of such license; and (ii) the license constglan arms-length transaction, the terms of whitlkdo not, expressly or constructively,
provide for a sale or assignment of any IntellelcRraperty, (w) include commercial terms, (x) dd permit any sublicensing or other granting
of rights or immunities thereunder by the licengethird parties (other than sublicenses to sumnkee’s customers in the ordinary course of
business that are limited to the sublicense oftsiginder any Intellectual Property of BorrowerterSubsidiaries solely in connection with the
use of any licensed products of the applicablenee by such customers or products of Borrowess@ubsidiaries resold by such licensee),
(y) do not permit the acquirer of any such licenseexercise rights under such license except reitpect to the licensed products of such
licensee as the same existed at the time of theisiign of such licensee (and any reasonably fable new versions of such licensed
products), and (z) do not otherwise limit Borrovirem licensing or asserting rights under its Irgetlal Property to or against third parties tha
are not a party to such license agreement; provightiderthat, in the case of any exclusive license, (i)rBeer obtains Initial Lender’s written
consent prior to entering into any such exclusieerse (which
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consent shall not be unreasonably withheld), aharly such license is made in connection with mabiide corporate collaboration or
partnership, and is approved by Borrower’s (orapplicable Subsidiarg) board of directors, but (a) may be exclusiveoas particular field o
use and/or geographic territory outside of the &thistates; or (b) may be exclusive for a particiiégdd of use within the geographic territory
the United States.

“Permitted Liens” are:

(a) (1) Liens existing on the Effective Date and shamrthe Perfection Certificate; (2) Liens arisinglanthis
Agreement and the other Loan Documents;

(b) inchoate Liens for taxes, fees, assessments ar gdlvernment charges or levies, either (i) not o payable or
(ii) being contested in good faith and for whichrBaver maintains adequate reserves on its Booksjged that no notice of any such Lien |
been filed or recorded under the Internal RevermeeC

(c) purchase money Liens (including the interests s8des under capitalized leases): (i) on Equipmemd (elated
software) acquired or held by Borrower incurredffoancing the acquisition of the Equipment (anidted software) securing no more than
Five Hundred Thousand Dollars ($500,000) in theregate amount outstanding; or (ii) existing on Pguént (and related software) when
acquired; in each case, only if such Lien is cadito such Equipment (and related software) arede@limprovements, related accessions,
related replacements, and the proceeds thereof;

(d) inchoate Liens to secure payment of workers’ corapon, employment insurance, old-age pensionglsoc
security and other like obligations incurred in trdinary course of business (other than Liens saddy ERISA) provided that they have no
priority over any of Initial Lender’s Liens;

(e) Liens incurred in the extension, renewal or reftiag of the indebtedness secured by Liens desciibed
(a) through (c), but any extension, renewal oraepinent Lien must be limited to the property encenath by the existing Lien and the
principal amount of the indebtedness may not ire@pa

® leases or subleases of real property granted iorthieary course of Borrower’s business (or, ierefhg to another
Person, in the ordinary course of such Person'mbss), and leases, subleases, extiusive licenses or sublicenses of personal prpether
than Intellectual Property) granted in the ordineoyrse of Borrower’s business (or, if referringatether Person, in the ordinary course of
such Person’s business), if the leases, subldasesses and sublicenses do not prohibit grantiitgal Lender a security interest therein;

(9) Permitted Licenses and non-exclusive license @littual Property granted to third parties in ¢éhainary course
of business, subject to the terms and limitatidrnth® Monetization Side Letter;

(h) Liens arising from attachments or judgments, ordarslecrees in circumstances not constitutingemeof
Default under Sections 8ahd 8.7,

() Liens securing the obligations under the SVB Agreenpermitted to be outstanding under clause (thef
definition of “Permitted Indebtedness”; and
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()] Liens in favor of other financial institutions (ne¢curing indebtedness for borrowed money owirgutd financial
institutions) arising in connection with Borrowedsposit and/or securities accounts held at susthutions (if and to the extent permitted
under this Agreement), provided that Initial Lentas a perfected security interest in the amougltsih such deposit and/or securities
accounts.

“Person” is any individual, sole proprietorshipriparship, limited liability company, joint ventyreompany, trust, unincorporated
organization, association, corporation, institutipablic benefit corporation, firm, joint stock cpany, estate, entity or government agency.

“PIK Interest” is defined in_Section 2.3(f)

“PIK Interest Rate” means 4.0% per annum.

“Property” means any interest in any kind of praper asset, whether real, personal or mixed, aneltier tangible or intangible.
“Register” is defined in_Section 12.4

“Registered Organization” is any “registered orgation” as defined in the Code with such addititmsuch term as may hereafter be
made

“Related Parties” are, with respect to any Persaoh Person’s Affiliates and the partners, direstofficers, employees, agents,
trustees, administrators, managers, advisors grdgentatives of such Person and of such Persdfiliaids.

“Repayment Date” is defined in Section 2.1.5(b)

“Requirement of Law” is as to any Person, the oizitional or governing documents of such Persod,aary law (statutory or
common), treaty, rule or regulation or determinaiid an arbitrator or a court or other GovernmeAtathority, in each case applicable to or
binding upon such Person or any of its propertioarhich such Person or any of its property is scibj

“Responsible Officer” is any of the Chief Executi®@éficer, President, Chief Financial Officer androller of Borrower.

“Restricted License” is any material license oresthgreement with respect to which Borrower idlitensee (a) that prohibits or
otherwise restricts Borrower from granting a seguriterest in Borrowes interest in such license or agreement or any gttoperty, or (b) fo
which a default under or termination of could ifieee with the Initial Lender’s right to sell any Gderal.

“Revolving Loans” is defined in Section 2.1(d).

“Revolving Maturity Date” is the earlier of (x) trane year anniversary of the Effective Date (ohdater date as may be determined
by Initial Lender in its sole discretion) and (hetdate that the outstanding principal amount efftarm Loans are repaid in full.

“SEC" is the Securities and Exchange Commissiog,saiccessor thereto, and any analogous Governméuttabrity.
“Securities Account” is any “securities account’dasined in the Code with such additions to sucmtas may hereafter be made.
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“Smart Modular Proceeds” is any consideration nesgtiby Borrower in connection with a settlemermgtise or other agreement or
undertaking with Smart Modular Inc., or an awardiafmages, in connection with any litigation pendiegween Borrower and Smart Modular
Inc. and any related proceedings with Smart Moduler

“Subordinated Debt” is indebtedness incurred byr®oer subordinated to all of Borrower’s now or tadter indebtedness to Initial
Lender (pursuant to a subordination, intercrediioigther similar agreement in form and substaatiefactory to Initial Lender entered into
between Initial Lender and the other creditor)tenrms acceptable to Initial Lender.

“Subsidiary” is, as to any Person, a corporati@rfrgership, limited liability company or other entof which shares of stock or other
ownership interests having ordinary voting powéh¢o than stock or such other ownership interestiniy such power only by reason of the
happening of a contingency) to elect a majorityhef board of directors or other managers of sucparation, partnership or other entity are at
the time owned, or the management of which is etlser controlled, directly or indirectly through oaemore intermediaries, or both, by such
Person. Unless the context otherwise requires, edehence to a Subsidiary herein shall be a reéer¢o a Subsidiary of Borrower or
Guarantor.

“SVB” is Silicon Valley Bank.

“SVB Agreement” is that certain Loan and Securiggréement dated as of October 31, 2009 between $dBarrower, as amended,
restated, amended and restated, supplementedesmigb modified from time to time in accordanceré¢hgth, herewith and with the
Intercreditor Agreement.

“SVB Loan Documents” are the Loan Documents (a$ $am is defined in the SVB Agreement).

“Taxes” are all present or future taxes, levieasts, duties, deductions, withholdings (includiagkup withholding), assessments,
fees or other charges imposed by any Governmenttotity, including any interest, additions to @xpenalties applicable thereto.

“Term Loans” are defined in Section 2.1.2(b)(i)

“Trademarks” are any trademark, service mark, treatae and trade dress rights, whether registeradtpapplications to register and
registrations of the same and like protections,thedentire goodwill of the business of Borrowenmected with and symbolized by such
trademarks.

“Transfer” is defined in Section 7.1

“U.S. Person” is any Person that is a “United St&erson” as defined in Section 770 1(a)(30) ofitkernal Revenue Code.

“U.S. Tax Compliance Certificate” is defined_in 8en 2.7(e)(ii))(B)(3).

“Warrants” are those certain warrants to purch&seksexecuted by Borrower in favor of DrawbridgeeSipl Opportunities Fund LP
substantially in the form of Exhibit C.

“Warrant Documents” are the Warrants and othetedldocuments, including, as applicable, any imaest agreement, executed by
Borrower in favor of the Drawbridge Special Oppoities Fund LP.
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[Signature page follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement éxéeuted as of the Effective Date.

BORROWER:
NETLIST, INC.

By /s/ Gail Sasak

Name: Gail Sasal
Title: Chief Financial Office

Loan and Security Agreeme




INITIAL LENDER:

DBD CREDIT FUNDING LLC

By: /sl Constantine M. Dakoliz
Name: CONSTANTINE M. DAKOLIAS
Title: PRESIDENT

Signature Page to Loan Security Agreement




EXHIBIT A

The Collateral consists of all of Borrower’s rigtitie and interest in and to all personal propgrigluding without limitation the
following:

All goods, Accounts (including health-care receleal, Equipment, Inventory, contract rights or tiggto payment of money, leases,
license agreements, franchise agreements, Genéxabibles (including, for the avoidance of doubtellectual Property and any and all
income or royalties paid or payable in connectigii the intellectual property rights identifiedtime definition thereof (including in connecti
with the licensing thereof)), commercial tort claindocuments, instruments (including any promissmtgs), chattel paper (whether tangibl
electronic), cash, deposit accounts, fixturesetstof credit rights (whether or not the lettecaddit is evidenced by a writing), securities, and
all other investment property, supporting obligatipand financial assets, whether now owned olftereacquired, wherever located; and all
Borrower’s Books relating to the foregoing, and amyl all claims, rights and interests in any ofaheve and all substitutions for, additions,
attachments, accessories, accessions and improtetoeand replacements, products, proceeds anchimseiproceeds of any or all of the
foregoing. Notwithstanding the foregoing, the Cital shall not include any NVvault Assets.

{END OF EXHIBIT A}




EXHIBIT B
COMPLIANCE CERTIFICATE

TO: [DBD CREDIT FUNDING LLC] Date:
FROM:

The undersigned authorized officer of NETLIST, IN@Borrower”) certifies that under the terms anahditions of the Loan and
Security Agreement between Borrower and Initial dem(the “Agreement”),1) Borrower is in complete compliance for the perémding witr
all required covenants except as noted belowh@kgtare no Events of Default, (3) all represemtatand warranties in the Agreement are true
and correct in all material respects on this datept as noted below; provided, however, that snateriality qualifier shall not be applicable
to any representations and warranties that alraeslgualified or modified by materiality in the tekereof; and provided, further that those
representations and warranties expressly refetormgspecific date shall be true, accurate and s all material respects as of such date,
(4) Borrower, and each of its Subsidiaries, haglyrfiled all required tax returns and reports, &wrower has timely paid all foreign, federal,
state and local taxes, assessments, deposits afiitbations owed by Borrower except as otherwiseniiged pursuant to the terms of
Section 5.®f the Agreement, and (5) no Liens have been lesiadaims made against Borrower or any of its 8lihses relating to unpaid
employee payroll or benefits of which Borrower nas previously provided written notification to tiail Lender. Attached are the required
documents supporting the certification. The undgresd certifies that these are prepared in accoedaith GAAP consistently applied from
one period to the next except as explained in aorapanying letter or footnotes. The undersignedhaskedges that no borrowings may be
requested at any time or date of determinationBleatower is not in compliance with any of the terof the Agreement, and that complianc
determined not just at the date this certificatéebvered. Capitalized terms used but not otherwlsfined herein shall have the meanings ¢
them in the Agreement.

Please indicate compliance status by circling YesfNder “Complies” column.

The following intellectual property was registewdter the Effective Date (if no registrations, stdflone”)

Financial Covenant Required Actual Complies

Maintain Liquidity Condition $ 500,00( Yes No




Exhibit C

Form of Warrant




Exhibit 10.2

CONFIDENTIAL TREATMENT REQUESTED. OMITTED PORTIONSRE MARKED WITH [****]
AND HAVE BEEN FILED SEPARATELY WITH THE SEC.

July 18, 2013
Netlist, Inc.
51 Discovery, Suite 150
Irvine, CA 92616
Attn: Gail Sasaki, CFO
Re: Monetization Letter Agreement

Dear Gail:

This Letter Agreement (this_* Letter Agreeméntentered into as of July 18, 2013 (the “ EffgetDate”), sets forth an understanding
between Drawbridge Special Opportunities Fund LBréwbridge”) and Netlist, Inc. (“.Company) with respect to the repayment of certain
amounts loaned by DBD Credit Funding LLC (* Lendeto Company under that certain Loan and Secukdyeement of even date herewith
by and between Lender and Company (the “ Loan Agese”). Any capitalized terms used in this Letter Agreenthat are not defined here
shall have the respective definitions ascribedhéart in the Loan Agreement. In consideration ofaim®unts extended under the Loan
Agreement and the mutual covenants and obligaseh$orth herein, and for other good and valuablesitleration, the receipt and sufficiency
of which are hereby acknowledged, the parties heagbee as follows:

1. Early Repayment Options and Obligations

€)) Early Repayment Option A If the conditions for the Early Repayment OptidPremium are satisfied under the
terms of the Loan Agreement, Drawbridge will beittad to, and Company shall pay to Drawbridge va foercent (5%) share of
Patent Monetization Net Revenue (as defined ini@e(b)(i) below) recognized by Company (in accordance witlyénerally
applicable accounting principles, consistently aaflduring the seven (7) year period after the&fe Date, whether collected
before or after the conditions for the Early RepapirOption A Premium are satisfied under the tesfithe Loan Agreement (the “
Early Repayment Option A Net Revenue SHarerovided, however, that in such case Company will not be obligatepay
Drawbridge the General Net Revenue Share (as dkeiin8ection 2(a)below).

(b) Early Repayment Option B If (i) Company enters into a settlement, licerseother agreement or undertaking v
[*****] in a transaction or series of transactiomgth [*****], or is awarded damages, in each caséhwrespect to the Company Patent
Portfolio (as defined in Section 2(b)(iibelow) in connection with the [*****]_andii) Company receives one hundred percent (100%
of the proceeds of the settlement, license, or dwéth respect to the [*****] after the Effective &te, then Company shall pay
Drawbridge a share of the [*****] Net Revenues @afined below) as set forth in the table below (tEarly Repayment Option B
Net Revenue Sharg. If the conditions for payment of the Early Rgment Option B Net Revenue Share are satisfiegtaf®rth
above, Company will not be required to pay to Dradge the




CONFIDENTIAL TREATMENT REQUESTED. OMITTED PORTIONSRE MARKED WITH [*****]
AND HAVE BEEN FILED SEPARATELY WITH THE SEC.

Prepayment Premiums, nor will Company be obligédeshare with Drawbridge the Early Repayment Op#fiddet Revenue Share or
any General Net Revenue Share.

Company Drawbridge
[rxxx] Share % Share %
US$0- 10 million 65% 35%
US$10- 20 million 75% 25%
US$20- 30 million 80% 20%
Above US$30 million 10C% 0%

The Early Repayment Option B Net Revenue Sharé Isbadaid on each portion of the [*****] in accordae with the corresponding
percentage for such portion of the [*****] such th@ompany shall pay thirty-five percent (35%) oa flist US$10 million, twenty-
five percent (25%) on the second US$10 million,rtyepercent (20%) on the third US$10 million, ardadditional amounts for the
portion above US$30 million. By way of example awithout limitation, if the [*****] are US$50 million, Company shall pay thirty
five percent (35%) on the first US$10 million (payment of US$3.5 million), twenty five (25%) the second US$10 million (for
payment of US$2.5 million), twenty percent (20%)tha third US$10 million (for a payment of US$2 linih), and no additional
amounts for the portion above US$30 million, foraggregate Early Repayment Option B Net RevenueeSiayment of US$8
million. For purposes of this Letter Agreementt(bubject to Section 2(b)(ii}) “[*****]” shall mean the gross, aggregate setthent

or damages amount (including lump sum amounts, lvengtaid on a ontime basis or installments, together with any rogalor othe
monetary consideration) actually paid to CompangsoBubsidiaries (or its or their permitted susoes or assigns) in consideratior
any settlement of, or award of damages in, the**dbr any license agreement, covenant not to su@ther immunity with respect to
the Company Patent Portfolio (in whole or in parjered into with [*****] in resolution of the [****], less (A) actual, reasonable
legal fees and expenses (including fees payabéeaamtingency basis) and actual court costs pagable by Company or its
Subsidiaries in connection with the [*****] and/dihe settlement or other resolution thereof, proditteat such legal fees and expense
shall be capped at forty percent (40%) of the graggregate settlement or damages amount, andtfi&) Gosts.

2. General Net Revenue Share

(a) General Net Revenue Share Commitmeiftneither the conditions for the Early Repaym@ption A Net Revenue
Share are satisfied (under the terms of the Loareégent) nor the conditions for the Early Repayn@pmtion B Net Revenue Share
are satisfied (as set forth in Section 1é#)ove), Drawbridge will be entitled to, and Comypahall pay to Drawbridge, a share of the
Patent Monetization Net Revenues (as defined itide2(b)(i) below) that are recognized by Company (in accardarith its
generally applicable accounting principles, comsiy applied) during the seven (7) year periodrathie Effective Date, in the
amounts set forth below (the * General Net Revedlgre”).




CONFIDENTIAL TREATMENT REQUESTED. OMITTED PORTIONSRE MARKED WITH [*****]
AND HAVE BEEN FILED SEPARATELY WITH THE SEC.

Patent Monetization Netlist Drawbridge

Net Revenues Share % Share %
US$0- 10 million 65% 35%
US$10- 20 million 7% 25%
US$20 - 30 million 8C% 2C%
Above US$30 million 87% 13%

The General Net Revenue Share shall be paid onpeatibn of the Patent Monetization Net Revenuescicordance with the
corresponding percentage for such portion of therRdonetization Net Revenue such that Companyf pag thirty-five percent
(35%) on the first US$10 million of Patent Monetina Net Revenues, twenty-five (25%) on the sedd8&10 million of Patent
Monetization Net Revenues, twenty percent (20%therthird US$10 million of Patent Monetization NR#venues, and thirteen
percent (13%) on all additional amounts of Patenh®tization Net Revenues above $30 million in thgregate.

(b) Certain Defined Terms

(@ Subject to Section (iii) “ Patent Monetization Net Revenuasieans the gross, aggregate amounts
(whether characterized as settlement paymentsisiictees, royalties, damages, or otherwise) agtpaitl to Company or its
Subsidiaries (or its or their permitted successoi@ssigns) in connection with any assertion ofeagent not to assert,
license of, or grant of other immunity with resptgtthe Company Patent Portfolio (in whole or artpeither (A) in
consideration of the grant of a license or covenabtsue, or other immunity with respect to the @any Patent Portfolio, or
(B) as a damages award with respect to such ams@ftthe Company Patent Portfolio, less (y) ackegél fees and expenses
(including fees payable on a contingency basis)aatdal court costs paid or payable by CompanysdBubsidiaries in
connection with any such assertion and/or graiatlafense or covenant not to sue, or other immuwitly respect to the
Company Patent Portfolio (including the preparatitincussion, negotiation, or entering into of agyeement in connection
therewith, and the preparation of any such asserdind the defense of any counterclaims, challemgeg&w procedures, and
other proceedings pertaining to the Company P#&erifolio, in each case to the extent arising inmaxtion with the
applicable assertion and/or grant of a licenseenamt not to sue, or other immunity), provided thath legal fees and
expenses shall be capped at forty percent (40%)aif gross, aggregate amounts paid to Company Sulisidiaries, and
(z) Other Costs.

(i) Notwithstanding anything to the contrary hereinatéht Monetization Net Revenues” and “[*****do no
include (A) any and all proceeds from the saletbeodivestiture of, or the licensing of or othertsactions with respect to,
the NVvault Assets (as defined_in Section 2(b)bélow), (B) any consideration received by the Camypin connection with
a settlement, license, or other agreement or uakiag with [*****], or an award
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CONFIDENTIAL TREATMENT REQUESTED. OMITTED PORTIONSRE MARKED WITH [*****]
AND HAVE BEEN FILED SEPARATELY WITH THE SEC.

of damages, in connection with any litigation cathg pending between the Company and [*****] andyarlated
proceedings with or initiated by [*****], (C) anyansideration received by Company or its Subsidsanigh respect to
intellectual property or assets of Company or itbsidiaries other than the Company Patent Portf(p amounts received
by Company or its Subsidiaries as debt, equityptber financing that are not paid or granted to Gany or its Subsidiaries
consideration of a grant of a license or covenahtne, or other immunity with respect to the ConypRatent Portfolio, or
(E) any consideration received by Company or itss&liaries for non-exclusive licenses or other pzolusive rights under
the Company Patent Portfolio granted in the ordiraurse of business in connection with the salerovision of products ¢
services of Company or its Subsidiaries or in cotine with joint development or similar projectssapport of the
Company’s ordinary course business operations.

(iii) If Company or any of its Subsidiaries receives fmpitraded stock of a third party in consideratufrthe
grant of a license or covenant not sue, or othemumity with respect to the Company Patent Portflileu of or in addition
to, any [*****] or Patent Monetization Net Revenu@sconnection with any settlement, license, awardyther agreement or
undertaking with respect to the Company Patenfd®iartthen the [*****] or the Patent MonetizatioNet Revenues, as the
case may be, shall include the cash market valsedf publicly traded stock (together with any ntangeconsideration
paid), such value being determined by the closiagksprice on the day prior to which Company’s pawtof the respective
share is due hereunder. With respect to any receguch publicly-traded stock of a third partyck cash market value shall
be applied to the [*****] or Patent Monetization WRevenues, as the case may be, for the first tevehare payment
payable by Company to Drawbridge hereunder afteln gpublicly-traded stock was received by the Comparconnection
with the applicable monetization event. For theidance of doubt, [*****] or Patent Monetization Nl®evenues shall not
include any other non-monetary consideration irsaeration of the grant of a license or covenantne, or other immunity
with respect to the Company Patent Portfolio, idizlg, without limitation, equities or ownershipénésts other than publicly-
traded stock, intellectual property licenses orecants not to sue granted to Company, or assignofiémtellectual property
to Company.

(iv) “ Company Patent Portfolibmeans any and all patents and patent applicabemed by Company or its
Subsidiaries or exclusively licensed to CompanigBubsidiaries (in a manner such that Companystaasling to sue under
those patents in its own name and retain the pdsceesuch suit), whether owned, issuing, appledlfcensed, or acquired
before or after the Effective Date, together withgach case if owned by or exclusively license@ompany or its
Subsidiaries) any and all (i) continuations, comditions in part, divisionals, reissues, or reexatndms of any of the
foregoing, (ii) present or future United Statesepds claiming common priority in whole or in paiittwany of the foregoing,
and (iii) all foreign patents and/or applications patents that are, or in the future become, @patts of, or claim priority in
whole or in part to, any
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of the foregoing. Notwithstanding the foregoingy, the avoidance of doubt, “Company Patent Podfahall in no event
include (A) patents or patent applications of driydt party that may consummate an Acquisition ofrpany, (B) patents
issued or applied for after the consummation ofequisition of the Company, (excluding, but onlthiere is no Revenue
Share Termination pursuant to Section 3(a): (1)@atgnt issuing on a patent application that welsided in the Company
Patent Portfolio prior to the date of consummatibsuch Acquisition, (2) continuations, continuasan part, divisionals,
reissues, or reexaminations of any patent or pafgpiication that was included in the Company Rafemtfolio prior to the
date of consummation of such Acquisition, (3) fetunited States patents claiming common prioritwiole or in part with
any patent or patent application included in trecpding (1) or (2) or that was included in the CampPatent Portfolio prior
to the date of consummation of such Acquisitiord &) all foreign patents and/or applications fatgmts that are, or in the
future become, counterparts of, or claim priorityihole or in part to, any patent or patent apfiticaeincluded in the
preceding (1), (2) or (3) or that was includedna Company Patent Portfolio prior to the date efstonmation of such
Acquisition) and (C) NVvault Assets.

(v) “ NVvault Assets’ means (a) the patents and patent applicatiostediin Schedule lereto, together with
any and all (i) continuations, continuations intpéivisionals, reissues, or reexaminations of afthe foregoing, (ii) present
or future United States patents claiming commoarjtyi in whole or in part with any of the foregoirand (iii) all foreign
patents and/or applications for patents that ari the future become, counterparts of, or clamonty in whole or in part to
any of the foregoing.

(vi) “ Other Costs means (A) all reasonable and actual legal faksgffees, maintenance fees, annuities, anc
other reasonable and actual costs and expenseerpaiduired to be paid by Company or its Subsiesaafter the Effective
Date in connection with the prosecution, mainteeaaad defense of any patents or patent applicatigthin the Company
Patent Portfolio (including in connection with ogjtns, reexaminations, supplemental examinatiand,other review
procedures such as ex parte reexamination, integgeeview, post grant review, and covered businesthod (CBM)
review), (B) reasonable and actual legal fees aadanable and actual other costs and expensesrpaiquired to be paid by
Company or its Subsidiaries in connection withéh&rcement of any agreement, undertaking, comnnitroecourt order
that would generate [*****] or Patent Monetizatidtet Revenues and the collection thereof, and (&jaeable and actual
costs of acquisition (and related reasonable andhblegal fees and reasonable and actual expeofpajents and patent
applications included in the Company Patent Padfitlat are acquired by or licensed to Companysoubsidiaries after the
Effective Date. For purposes of calculating ardcalting Other Costs with respect to any [*****] &atent Monetization Net
Revenues, (x) the foregoing categories of costh shiy be applied to reduce any [*****] or PateMonetization Net
Revenues to the extent that the patents or pappfitations to which the Other Costs relate arerdsd
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or licensed (or the subject of a covenant not sedor other immunity) in the matter or transatiiiving rise to the [*****]
or Patent Monetization Net Revenues, (y) if anyipalar portion of Other Costs is applied to redgeess amounts received
under a particular monetization event, the samtéquoof Other Costs shall not be applied agairettuce gross amounts
received in connection with a future monetizatioerg (i.e., no double counting), and (z) the maximum amotdi@tber
Costs in the category set forth in subpart (Cheffireceding sentence (the * Acquisition C8sthat Company shall be
entitled to set off with respect to any particutawnetization event shall be twenty percent (20%hefaggregate amount of
such Acquisition Costs; provided that the remaimogion of Acquisition Costs may be set off inuté monetization events
(at a rate of twenty percent (20%) per monetizatioent).

(vii) “ Acquisition ” means the direct or indirect acquisition by adhparty of a controlling interest in Company
or any Subsidiary of Company that holds the CompRatgnt Portfolio or into which the Company Pateaitfolio is
transferred or otherwise of Company or any suchstgidry (by way of merger, consolidation, acqusitof stock or assets,
or otherwise).

3. Sales and Acquisitions
€) Acquisition. If, during the term of this Letter Agreement*{*] or any of its Affiliates consummates an

Acquisition, then if the Acquisition closes withfiri***] after the Effective Date and Company repagl of the Term Loans, the
parties shall treat such Acquisition as if the E&&payment Option B Net Revenue Share conditians lbeen met, and an imputed
[****+] of US $[*****] shall apply (regardless of the purchase price), such that Company shall make@at to Drawbridge of Early
Repayment Option B Net Revenue Share of US $[***%t the date of consummation of such Acquisitifihduring the term of this
Letter Agreement, any party other than [*****] onwg of its Affiliates consummates an Acquisitionifpduring the term of this Letter
Agreement but after the [*****] after the EffectivPate, [*****] or any of its Affiliates consummatean Acquisition, then (i) on the
date of consummation of such Acquisition, Compamsilgepay all of the Term Loans in full, and (e parties shall treat such
Acquisition as an event leading to Patent Mondtipallet Revenues and that portion of such Acquisipurchase price that is
attributable to the Company Patent Portfolio sbafistitute Patent Monetization Net Revenues foppses of Section 1(a)r

Section 2(a) as applicable, provided that in no event shalgbgregate Early Repayment Option A Net RevenaeeShr the General
Net Revenue Share, as applicable, on account @gheegate Patent Monetization Net Revenues atatibeito such Acquisition and
any prior Divestitures (as defined in Section 3{blow) exceed an amount equal to the total, ag¢gegaount of all Term Loans
drawn by Company under the Loan Agreement pridhé¢odate of consummation of such Acquisition. Phdies shall agree upon the
portion of any Acquisition purchase price attrithiéato the Company Patent Portfolio promptly afiigning but prior to closing of the
applicable Acquisition; provided that if the pasti@re unable to agree upon the portion of any Aifipm purchase price attributable
the Company Patent Portfolio, then the parties shibimit the matter to a qualified, independentdtparty
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appraiser mutually agreed upon by the parties {a@dosts and expenses of which shall be borndlgduyeathe parties) for valuation,
which valuation shall be completed prior to thesalg date of such Acquisition, and such appraisgtssion shall be final and
binding on the parties. Subject to the foregoeftgctive upon consummation of any Acquisition e@sferth in this Section 3(a)any
Early Repayment Option A Revenue Share, Early Reeay Option B Revenue Share, and General Net RevBhare obligations
shall terminate (“Revenue Share Termination”); jedthat, notwithstanding the foregoing, (i) Drawbridgell be entitled to retain
all Early Repayment Option A Net Revenue Share @emddal Net Revenue Share paid prior to the daterm§ummation of such
Acquisition, and (i) Company shall continue to raglayments to Drawbridge of Early Repayment Opfidvet Revenue Share or
General Net Revenue Share in accordance with Seéfl or Section 4(d) as applicable, for Patent Monetization Net Reesnu
recognized by Company prior to the date of consutiomaf such Acquisition but not received by Compas of such date or for
which Company has not yet made payment to Drawbrafghe corresponding Early Repayment Option A Rietenue Share or
General Net Revenue Share prior to the date ofurongation of the Acquisition.

(b) Partial Sales If, during the term of this Letter Agreement,i@many or any of its Subsidiaries consummates a sal
or divestiture of any of Company'’s or its Subsiiatr business (other than with respect to the NWtvasisets) that includes any
portion of the Company Patent Portfolio in a trantiee that is not an Acquisition (other than stdoda sales of patents and/or patent
applications, which shall be addressed as set for#ection 3(c) (“Divestiture”), then the parties shall treat BuRivestiture as an
event leading to Patent Monetization Net Revenueéstlaat portion of such Divestiture purchase ptia is attributable to both (i) a
portion of the Company Patent Portfolio that isedited, and (ii) any license granted by Companygradiits Subsidiaries to the
acquirer of such business under the portion ofXbepany Patent Portfolio that is retained by Compamany such Subsidiary (but
only to the extent such license extends beyonapleeation, including manufacture and sales of petgjwof the divested business),
shall constitute Patent Monetization Net Revenoeptirposes of Section 1(&@y Section 2(a) as applicable, provided that in no e\
shall the aggregate Early Repayment Option A NeEeRee Share or the General Net Revenue Sharephsadybe, on account of the
aggregate Patent Monetization Net Revenues atitibeito all such Divestitures exceed an amountléqube total, aggregate amot
of all Term Loans drawn by Company under the Logne&ment prior to the date of consummation of frexuisition. If the parties
are unable to agree upon the portion of any puechase in connection with such Divestiture thaatisibutable to the Company
Patent Portfolio and any such license, then thégsashall submit the matter to a qualified, indegent, third-party appraiser mutually
agreed upon by the parties (and the costs and sap@f which shall be borne equally by the parfi@syaluation, and such
appraiser’s decision shall be final and bindingtmn parties.

(c) Patent Sales In the event of a sale by Company or any ofitbsidiaries of any patents or patent applications
within the Company Patent Portfolio, the proceateived by Company or its Subsidiaries in consté@raf such sale (less the costs
specified in Section 2(b)(i)(yand_Section 2(b)(i)(z) shall constitute Patent Monetization Net Reverfaepurposes of Section 1(a)

or Section 2(a) as applicable.
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4, Payment of Premiums and Revenue Share Amounts

(a) Prepayment Premiumslif Company meets the conditions for payment Bf@payment Premium, Company shall
pay to Lender the applicable Prepayment Premiurethegy with its payoff of the Term Loans under tloah Agreement.

(b) Early Repayment Option A Net Revenue Shattthe conditions for Early Repayment Option v aatisfied in
accordance with the terms of the Loan Agreemen€g¢mpany shall pay to Lender the applicable Preyganyt Premiums together with
its payoff of the Term Loans under the Loan Agreetnand (ii) Company shall, within fifteen (15) dagf the end of each calendar
quarter during the seven (7) year period afteBffective Date and any calendar quarter thereaftashich Company or its
Subsidiaries actually receives Patent MonetizailehRevenues that were recognized by Company ¢ardance with its generally
applicable accounting principles, consistently &aflduring such seven (7) year period (A) provm®rawbridge a report detailing
the applicable Patent Monetization Net Revenuasadlgtreceived by Company and its Subsidiarieaurthscalendar quarter, the
itemized amounts used to calculate the same, andoatiesponding Early Repayment Option A Net Regeebluare, and (B) pay to
Drawbridge the applicable amount of such Early Repent Option A Net Revenue Share for such caleqdarter, provided that
Early Repayment Option A Net Revenue Share shagbidyable only on such Patent Monetization Net Regsractually received by
Company and its Subsidiaries in such calendar guart

(c) Early Repayment Option B Net Revenue Shatkthe conditions for the Early Repayment Opt®iNet Revenue
Share are satisfied in accordance with Section afljve, Company shall, within fifteen (15) dayshef occurrence thereof (i) provi
to Lender a report detailing the [*****], the iterpéd amounts used to calculate the same, and tresponding Early Repayment
Option B Net Revenue Share, and (ii) pay to LerlderEarly Repayment Option B Net Revenue Share.

(d) General Net Revenue Shardf neither the conditions for the Early Repayt®ption A Net Revenue Share are
satisfied (under the terms of the Loan Agreemeoit)tine conditions for the Early Repayment OptioN& Revenue Share are satis
in accordance with Section 1(l@bove, Company shall, within fifteen (15) dayshaf end of each calendar quarter during the seven
(7) year period after the Effective Date and argrmdar quarter thereafter in which Company or itbstdiaries actually receives
Patent Monetization Net Revenues that were recedriiy Company (in accordance with its generallyliapple accounting
principles, consistently applied) during such se@@ryear period, (i) provide to Lender a repotaileng the applicable Patent
Monetization Net Revenues actually received by Camypand its Subsidiaries in such calendar quateritemized amounts used to
calculate the same, and the corresponding GenetaRBlvenue Share, and (ii) pay to Lender the agplicamount of such General
Net Revenue Share for such calendar quarter provftt General Net Revenue Share shall be payableoo such Patent
Monetization Net Revenues actually received by Camypand its Subsidiaries in such calendar quarter.
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(e) Means of Payment Company shall make all payments due to Drawleridereunder by wire transfer of
immediately available funds to the following bardcaunt of Drawbridge:

[*****]

() Late Payments Any payments made hereunder after the due damaiyment specified hereunder shall bear int
at the rate of five percent (5%) per annum (ohattighest rate permitted by applicable law, if doy

5. Books and Records; Review

(a) Record Keeping Company shall keep and maintain, or cause tepeand maintained, at all times books of
account and records adequate to correctly refiectalculation of Early Repayment Option A Net RexeShare, [*****], Early
Repayment Option B Net Revenue Share, Patent Maatietih Net Revenues, and General Net Revenue Sbkegander, including
copies of agreements and commitments with thirtiggin connection with the same, in each casg@plcable in light of the
applicable payment obligations of Company hereun@mpany shall provide to Drawbridge’s desigressonable access, as set
forth in Section 5(b), to such books and recortitireg or pertaining to the calculation of the fgoing for purposes of confirmation
such amounts.

(b) Audit . Drawbridge shall have the right, at its soleeng®, at any time during the term of this Lettere®gent
(and for a period of twentieur (24) months after the conclusion of the tefrthis Letter Agreement), to review and inspecthbeks
records, and agreements of Company and its Sulisgliglating or pertaining to the calculation @irlg Repayment Option A Net
Revenue Share, [*****], Early Repayment Option B tNRevenue Share, Patent Monetization Net RevemmelsiGeneral Net Revenue
Share hereunder (in each case, as applicablehindfghe applicable payment obligations of Comphaseunder) for the purpose of
confirming the amounts paid and payable hereun8ech review shall be conducted no more frequehtip once in any twelve (12)
month period, and only by an independent nationmakpgnized third party accounting firm, and skelle place during normal
business hours and on at least five (5) business gigor written notice given by Drawbridge to Caamg. The third-party auditor
conducting any review hereunder shall execute &dmmtiality agreement with Company on terms thatsubstantially similar to
those in Section 7(adf this Letter Agreement (but permitting such aoidio share the applicable information relatednwunts paid
or payable and any errors or discrepancies in agimmetherewith identified in the course of its iewv with Drawbridge).

(c) Audit Results [If any audit conducted hereunder correctly résvaay underpayment of amounts due from Com
to Drawbridge hereunder, (i) Company shall makenpayt of all underpayment amounts to Drawbridge iwiffiteen (15) days
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of receipt of notice thereof from Drawbridge, anyif the amount of underpayment is five percesfia) or greater of the amount that
should have been paid hereunder for the auditaddggEompany shall, together with the payment efuhderpayment amount,
reimburse Drawbridge for its reasonable, out-ofhgbcosts incurred in connection with such audi Bnawbridge shall,
notwithstanding the limitations set forth_in Seot(b), have the right to conduct up to two (2) additicaadits in the following
twelve (12) month period.

6. Covenants

€) Disclosure of Third Party Agreement€Company shall, promptly (but in any event witfiire (5) days) after
(i) entering into a settlement or other agreematit vespect to the [*****], or (ii) entering intory other agreement, undertaking or
commitment that results in or that will (with thagsage of time or the satisfaction of any otheditimm) result in the payment of any
Patent Monetization Net Revenues, provide notieecibf to Drawbridge, together with the gross, agare settlement or payment
payable to Company or its Subsidiaries in connadtierewith.

(b) Restrictions on Third Party Agreement®uring the term, Company shall not enter intp agreement, undertaking
or commitment that would generate [*****] or Patektonetization Net Revenues that structure any efséame in a manner intended
to frustrate the purposes of this Letter Agreenagat Company’s obligation to make payments of [**}tr Patent Monetization Net
Revenues revenue share amounts to Drawbridge rdeun addition, Company shall not enter into agyeement, undertaking or
commitment that would generate [*****] or Patent Metization Net Revenues that restrict disclosurthefterms of the same
(including financial terms) to Drawbridge or itsvégbrs on a confidential basis hereunder.

(c) Enforcement of Payment Rights; Partial PaymenfResoveries Company shall use commercially reasonable
efforts to enforce all of its rights to payment endny agreement, undertaking, commitment or caraler that would generate [*****
or Patent Monetization Net Revenues to ensureathamounts payable thereunder are paid in fulliaredtimely manner in
accordance with the terms of the applicable agreenlé Company receives only partial payment ofoamis due and owing in
connection with any such agreement, undertakingyneidment, or court order, the Early Repayment GpfioNet Revenue Share, the
Early Repayment Option B Net Revenue Share, oGeeral Net Revenue Share formula (as applicabld) Ise applied to the parti
payment amounts comprising [*****] or Patent Morediion Net Revenues (as applicable) and any subségayments if and when
received by Company.

(d) Prohibited Encumbrances and Dispositions of Revenu@ompany shall not pledge, encumber, assigraaster
any portion of the [*****] or Patent Monetization & Revenues that is payable to Drawbridge until gamy makes payment to
Drawbridge of the Early Repayment Option B Net RexeShare, Early Repayment Option B Net RevenueeSbaGeneral Net
Revenue Share, as applicable.
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(e) Protection and Enforcement of Company Patent HartfoCompany shall prosecute, protect, defend andtaiai
the Company Patent Portfolio in a reasonable macmsistent with its past practice. Company siedl commercially reasonable
efforts during the term of this Letter Agreemenetdorce and seek opportunities to monetize its @omy Patent Portfolio so as to
generate [*****] and Patent Monetization Net Revesy provided that Company shall be under no olidigab pursue any such
opportunities that Company does not deem to beomg2ainy’s best interest in Company’s reasonablenkasijudgment. Company
shall not allow any patent or patent applicatiothimi the Company Patent Portfolio to lapse (othantexpiration of patent rights at
the end of their statutory terms) or to be abandpfwfeited, or dedicated to the public withousfiproviding notice thereof to
Drawbridge, in which case Company shall, after o such notice to Drawbridge and at Drawbridggjuest, assign such patent ol
patent application of the Company Patent Portfdi®rawbridge or its designee.

() After-Applied for and AfterAcquired Patents From and after the Effective Date, Company shialzide written
notice to Drawbridge of any application filed byr@pany or any of its Subsidiaries in the United &dtatent and Trademark Office
for a patent or of any issued or applied for patemjuired by Company or any of its Subsidiariegdnh case within thirty (30) days
after Drawbridge’s request for such information.

(9) Drawbridge Cooperation Drawbridge shall cooperate with Company as nealsly requested by Company in
connection with the enforcement of the Companymdertfolio, including in connection with any amti brought by Company
thereunder;_providethat in no circumstances shall Drawbridge be reglirereunder to join any action for infringementhaf
Company Patent Portfolio as a named party or otiserw

7. Confidentiality.

€) Duty of Confidentiality. Except to the extent otherwise agreed in writgrh party shall keep confidential and
shall not publish or otherwise disclose or useafoy purpose other than as provided for in thisdrefigreement (or in connection with
any enforcement of the terms hereof), (i) the exis¢ of this Letter Agreement or the terms or cionk hereof, or (ii) any other
confidential or proprietary information or matesigdrovided by, or made available for audit by, dtteer party hereunder, including
with respect to Early Repayment Option A Net ReweBhare, [*****], Early Repayment Option B Net Reuge Share, Patent
Monetization Net Revenues, and General Net Rev8hage (collectively, * Confidential Informatidih

(b) Exceptions The obligations of confidentiality and non-use frth in_Section 7(apbove shall not apply to any
portion of the Confidential Information of a pathat: (i) was generally available to the publicotinerwise part of the public domair
the time of its disclosure to the other party; fidcame generally available to the public or whgwtise part of the public domain a
its disclosure and other than through any act assion of the receiving party in breach of thisteetAgreement; or
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(i) was disclosed to a party, other than undeohligation of confidentiality, by a third partytteer than any auditor) who had no
obligation to the disclosing party not to discleseh information to others.

(c) Permitted Disclosures Notwithstanding the restrictions of Section 7é&dove, either party may disclose
Confidential Information of the other party thatégjuired to be disclosed in compliance with atile laws or order by a court or
other governmental authority having competent glicison; provided that, if a party is required to make any sucleldisure of any
Confidential Information of the disclosing partuch party will give reasonable advance writtene®mto such disclosing party of such
disclosure requirement and if requested by thdabsty party, shall (at the disclosing party’s ¢aste its reasonable efforts to secure
confidential treatment of such Confidential Infotioa required to be disclosed and will in no evelistlose more Confidential
Information than it in good faith believes is remuai to be disclosed. Furthermore, notwithstandhiegforegoing or the restrictions of
Section 7(a)above, (i) each party shall be entitled to (A) theeConfidential Information disclosed hereunaecannection with
enforcing its rights under this Letter Agreememt] éB) disclose any Confidential Information toadvisors and attorneys for
purposes of advising such party in connection Witk Letter Agreement and that are under a dugoafidentiality, and
(i) Drawbridge may share Confidential Informatiaith a potential assignee of its rights hereunddorg as such assignee execut
confidentiality agreement with confidentiality aipitions substantially similar to those containectime and (i) Company may
disclose Confidential Information, with obligatioakconfidentiality comparable to those containedein, to a third party or its legal
or financial advisors in connection with a propossetrger, acquisition, spin-off, financing, or siamitransaction of Company or its
Subsidiaries involving such third party.

8. Term and Termination

(a) Term of Letter Agreement This Letter Agreement shall be in effect foreaipd from the Effective Date until (i) if
the conditions for the Early Repayment Option B Retenue Share are satisfied in accordance_wittioBet(b) above, the date of
payment in full of the Early Repayment Option B Retvenue Share, or (ii) in all other cases, the tiadt is seven (7) years after the
Effective Date. The earlier expiration or terminatof the Loan Agreement shall have no effecttenterm and effectiveness of this
Letter Agreement, which shall remain in full foriceeffect in accordance with its terms notwithstagdany such expiration or
termination of the Loan Agreement.

(b) No Right of Termination; RemediesThis Letter Agreement shall be terminable orpgpm mutual agreement of the
parties hereto. In no other circumstances, inolyidh the case of a breach of this Letter Agreemsddll either party have a right to
terminate this Letter Agreement. Company acknogésdand agrees that the foregoing restriction wnit&tion is reasonable and
appropriate in light of the loans extended by Dradde to Company under the Loan Agreement anchiscassary and valuable
inducement for Drawbridge to enter into this Leigireement and the Loan Agreement, and that Dralgbrivould not have entered
into the Loan Agreement and this Letter Agreemaeittiout such restriction on termination. Upon amgdth of this
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Letter Agreement by a party, the other party’s amlyedies shall be: (i) to seek injunctive rel@enjoin the breaching party from
committing such breach; (ii) to seek specific parfance of the breaching party’s obligations hereunand (iii) to seek damages
hereunder in connection with such breach.

(c) Survival. Any payment obligations of Company hereunderwng before the date of expiration of this Letter
Agreement shall survive the expiration of the texfrthis Letter Agreement. In addition, any othennts of this Letter Agreement that
have a specific period of survival or that, by th®iture, would survive the expiration of the tdrereof, shall survive expiration of the
term of this Letter Agreement. Without limitingetfioregoing, the following provisions of this Let#ggreement shall survive the
expiration of the term hereof:_Sectioifvdth respect to payment obligations accruing pttoexpiration of the term); Sectioh (as
provided therein); this Section 8(cand_Section9.

9. Notices.

All notices, consents, requests, approvals, demamagher communication by any party to this Le&igreement must be in writing
and shall be deemed to have been validly servedngor delivered: (i) upon the earlier of actuedaipt and three (3) Business Days after
deposit in the U.S. mail, first class, registeredertified mail return receipt requested, withgep postage prepaid; (ii) upon transmission,
when sent by electronic mail or facsimile transimiss(iii) one (1) Business Day after deposit watlheputable overnight courier with all
charges prepaid; or (iv) when delivered, if hatedivered by messenger, all of which shall be askird to the party to be notified and sent tc
address or email address indicated below. Dragbrat Company may change its mailing or electromad address by giving the other party
written notice thereof in accordance with the teohthis_Section 9

If to Company: Netlist, Inc.
51 Discovery, Suite 15
Irvine, CA 9261¢
Attn: Gail Sasaki, CF(
Email: gsasaki@netlist.co

If to Drawbridge: DBD Credit Funding LLC
c/o Fortress Credit Cor
1345 Avenue of the Americas, 46th Fle
New York, NY 1010¢
Attention: Constantine M. Dakoliz

with a copy to

Fortress Credit Cory

One Market Plaz

Spear Tower, 42nd Flot
San Francisco, CA 941(
Attention: James K. Noble |
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with a copy to

Kirkland & Ellis LLP

333 S. Hope S

Los Angeles, CA 9007

Attention: David Nemece
Telephone: 21-68(-8111
Telecopier: 21-80&-8107

Email: david.nemecek@kirkland.cc

10. Choice of Law, Venue, Jury Trial Waiver and Judi&aference

(a) Choice of Law; Venue This Letter Agreement and the transactions coptated hereby shall be governed by, and
construed in accordance with, the law of the Sthtéew York without regard to principles of contcof law. Company and
Drawbridge each submit to the exclusive jurisdictid the Supreme Court of the State of New Yortirgjtin New York County and
the United States District Court of the Southerstiit of New York, and any appellate court frony dmereof;_provided however,
that nothing in this Letter Agreement shall be deérno operate to preclude either party from briggnit or taking other legal action
in any other jurisdiction to seek equitable re{ietluding specific performance), or to enforcaidgment or other court order in its
favor. Each of the parties hereto agrees thatal fuidgment in any such action, litigation or preding shall be conclusive and ma
enforced in other jurisdictions by suit on the jodmt or in any other manner provided by law. BHaaty expressly submits and
consents in advance to such jurisdiction in anipaair suit commenced in any such court, and hevediyes any objection that it m
have based upon lack of personal jurisdiction, oppr venue, or forum non conveniens and herebyetdsi$o the granting of such
legal or equitable relief as is deemed appropbgtsuch court. Each party hereby waives persomaicgeof the summons, complain
and other process issued in such action or suibgnekes that service of such summons, complaintspther process may be made by
registered or certified mail addressed to it atatidress set forth in, or subsequently provided lmyaccordance with, Sectiofl of
this Letter Agreement and that service so made bhaleemed completed upon the earlier to occiis @fctual receipt thereof or three
(3) days after deposit in the U.S. mails, propestage prepaid.

(b) WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES, TOHE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGIT IT MAY HAVE TO A TRIAL BY JURY IN ANY
LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUDF OR RELATING TO THIS LETTER AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREBY (WHETHER BASEDN CONTRACT, TORT OR ANY OTHER THEORY
EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTAJTE, AGENT OR ATTORNEY OF ANY OTHER PERSON
HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUOAHER PERSON WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE
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FOREGOING WAIVER, AND (B) ACKNOWLEDGES THAT IT ANDIHE OTHER PARTY HERETO HAVE BEEN INDUCED
TO ENTER INTO THIS LETTER AGREEMENT BY, AMONG OTHERHINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS_SECTION10.

(©) WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE THEIR
RESPECTIVE RIGHT TO A TRIAL BY JURY, each partyémwocably and unconditionally agrees that it wilt ntommence any
action, litigation or proceeding of any kind or dégtion, whether in law or equity, whether in c@ut or in tort or otherwise, against
the other party, or its Related Parties in any vedgting to this Letter Agreement or the transaxticelating hereto, in any forum other
than the courts of the State of New York sittingNiew York County, and of the United States Dist@ciurt of the Southern District of
New York, and any appellate court from any theraof] each of the parties hereto irrevocably andraitionally submits to the
jurisdiction of such courts and agrees that aihtain respect of any such action, litigation coggeding may be heard and determi
in such New York State court or, to the fullestestpermitted by applicable law, in such federalrtoEach of the parties hereto
agrees that a final judgment in any such actidigalion or proceeding shall be conclusive and tmagnforced in other jurisdictions
by suit on the judgment or in any other manner joled by law.

11. Miscellaneous

€) Successors and AssignsThis Letter Agreement binds and is for the biéréfthe successors and permitted assigns
of each party. Company may not assign this LetgneAment, or its rights and obligations under tleider Agreement, in whole or in
part, without Drawbridge’s prior written consenthfjeh may be granted or withheld in Drawbridge’scdétion). Drawbridge has the
right, without the consent of or notice to Compatwysell, transfer, assign, negotiate, or grantigipation in all or any part of, or any
interest in, Drawbridge’s rights and benefits unidhés Letter Agreement.

(b) Time of Essence; Injunctive RelieTime is of the essence for the performance dflaibations in this Letter
Agreement. Each party recognizes that, in the tavémls to perform, observe or discharge anyt®bbligations or liabilities under
this Letter Agreement, any remedy of law may prvbe inadequate relief to the other party. Thessfeach party agrees that the
other party, at the its option, shall be entitledemporary and permanent injunctive relief in angh case without the necessity of
proving actual damages.

(c) Indemnification. Company agrees to indemnify, defend and hold Dradge and its directors, officers, employees,
agents, attorneys, or any other Person affiliatdk @r representing Drawbridge (each, an “ IndemedifPersori) harmless against:
(i) all obligations, demands, claims, and liabd#ti(collectively, “ Claims$) claimed or asserted by any other party in cotinaavith
the transactions contemplated by this Letter Age@and (i) all losses or expenses in any wafesed, incurred, or paid by such
Indemnified Person as a result of, following frasonsequential to, or arising from transactions emmlated by this Letter Agreement
between Drawbridge
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and Company (including reasonable attorneys’ feelsexpenses), except for Claims and/or lossesrdited by a court of competent
jurisdiction by a final and non-appealable judgmterttave been directly caused by (A) such Inderadifferson’s gross negligence or
willful misconduct or (B) a material breach of suaddemnified Persos’obligations under this Letter Agreement which rid involve
the actions or omissions of Company or any Affdiaf Company.

(d) Severability of Provisions Each provision of this Letter Agreement is sabér from every other provision in
determining the enforceability of any provision.

(e) Amendments in Writing; Waiver; IntegratiomNo purported amendment or modification of thetéleAgreement, or
waiver, discharge or termination of any obligatiorder this Letter Agreement, shall be enforceabkdmissible unless, and only to
the extent, expressly set forth in a writing sighgdhe party against which enforcement or admis&sought. Without limiting the
generality of the foregoing, no oral promise otestzent, nor any action, inaction, delay, failuredquire performance or course of
conduct shall operate as, or evidence, an amendswglement or waiver or have any other effedhisLetter Agreement. Any
waiver granted shall be limited to the specificamstance expressly described in it, and shalapply to any subsequent or other
circumstance, whether similar or dissimilar, oregiise to, or evidence, any obligation or committrtergrant any further waiver.
This Letter Agreement and the other Loan Documeagisesent the entire agreement about this subjettenrand supersede prior
negotiations or agreements. All prior agreememtdetstandings, representations, warranties, anotiaigns between the parties
about the subject matter of this Letter Agreemeeitga into this Letter Agreement or the other Loartiments. The rights, remedi
covenants, and obligations set forth in this Leftgreement and the other Loan Documents are intetalbe cumulative and
complimentary, and nothing in any other Loan Docotshall be deemed to limit any right, remedy, c@ré or obligation arising
under this Letter Agreement. In the event of aescpived conflict or ambiguity between any terntondition of this Letter
Agreement, on the one hand, and any term or camditi the Loan Agreement, on the other hand, tlteeneh@nts shall be interpreted
a manner so as to give full force and effect tdlsztts of terms and conditions to the greateshepiassible and in all cases in a
complimentary manner.

) Counterparts This Letter Agreement may be executed in anybemof counterparts and by different parties on
separate counterparts, each of which, when exeeungdlelivered, is an original, and all taken tbgetconstitute one Agreement.

(9) Attorneys Fees, Costs and ExpenseExcept as expressly set forth herein to thereoptany action taken by
Company under or with respect to this Letter Agrertneven if required under any Loan Document dh@request of Drawbridge,
shall be at the expense of Company, and neitheddremor Drawbridge shall be required under any LIDaoument to reimburse
Company or any Affiliate of Company therefor.

(h) Electronic Execution of Document§ he words “execution,” “signed,” “signature” amerds of like import in this
Letter Agreement shall be deemed to include elaatrsignatures or the keeping of records in eleitréorm, each of which shall be
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of the same legal effect, validity and enforcedpiis a manually executed signature or the usepaparbased recordkeeping syste
as the case may be, to the extent and as providéd &ny applicable law, including, without limiian, any state law based on the
Uniform Electronic Transactions Act.

0] Captions. The headings used in this Letter Agreement aredavenience only and shall not affect the intetgtior
of this Letter Agreement.

()] Construction of AgreementThe parties mutually acknowledge that they amif thttorneys have participated in the
preparation and negotiation of this Letter Agreetmbmncases of uncertainty this Letter Agreemeiatldte construed without regard to
which of the parties caused the uncertainty totexis

() Relationship The relationship of the parties to this Letteré@gment is determined solely by the provisionsf t
Letter Agreement. The parties do not intend totereay agency, partnership, joint venture, trudtidiary or other relationship with
duties or incidents different from those of partesin arm’s-length contract.

)] Third Parties Nothing in this Letter Agreement, whether expmssnplied, is intended to: (i) confer any bengfit
rights or remedies under or by reason of this k&tgreement on any persons other than the expaasiepto it and their respective
permitted successors and assigns; (ii) relievasmhdrge the obligation or liability of any persaot an express party to this Letter
Agreement; or (iii) give any person not an expiesdy to this Letter Agreement any right of subtimaor action against any party to
this Letter Agreement.

(m) Reversal of PaymentsTo the extent Company makes a payment or paygtemrawbridge which payments or
proceeds or any part thereof are subsequentlyidatel, declared to be fraudulent or preferensigil aside and/or required to be re|
to a trustee, receiver or any other party underelytor Relief Law, other applicable law or equitatause, then, to the extent such
payment or proceeds are actually repaid, the Otfidigs or part thereof intended to be satisfiedIdtmrevived and continued in full
force and effect as if such payment or proceedsbatieen received by Drawbridge.

(n) Certain Tax Matters The parties acknowledge and agree that the L.dla@snonetization revenue sharing
arrangements under this Letter Agreement and Wisrears part of an “investment unit” within the mizenof Code Section 1273(c)
(2). Notwithstanding anything to the contrary caméa herein or in any other agreement, each partiidér acknowledges and agrees
that for United States federal, state and locadnme tax purposes, (i) the aggregate fair marketevaf the (A) Warrants being issued
to or purchased by Drawbridge or its Affiliates) Be monetization revenue sharing arrangementsruthd Letter Agreement being
issued to or purchased by Drawbridge or its Affdgand (ii) the aggregate “issue price” of thahsy for purposes of Code
Section 1273(b), will, in each case, be determaféel the Effective Date by Drawbridge in goodHaind the Company agrees to use
such fair market values and issue price for U.8effal income tax purposes with respect to the afergioned transactions. The
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parties agree to file all United States federaltesand local income tax returns consistent wighftihegoing fair market values and
issue price.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have exeatthes Letter Agreement effective as of the datdath above.
Very truly yours,

DRAWBRIDGE SPECIAL OPPORTUNITIES FUND LP
a Delaware limited partnersh

By: Drawbridge Special Opportunities GP LLC,
its general partne

By:

Name:

Its:

Signature Page to Monetization Letter Agreement
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Agreed and Acceptec
as of the date first written above:

NETLIST, INC.
a Delaware corporatic

By:

Name:

Its:

Signature Page to Monetization Letter Agreement
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Schedule 1
NVvault Assets
Registration/ Registration/
Application Application
Title Number Date
NON-VOLATILE MEMORY MODULE 60/941,58¢ 01-Jur-2007
NON-VOLATILE MEMORY MODULE 12/131,87: 02-Jur-2008
HIGH DENSITY DIMMS 61/512,871 28-Jul-2011
METHOD OF USING STANDARD FLASH CONTROLLERS TO IMPINEENT 61/538,775 23-Sept-2011
FLASH RAID STORAGE FUNCTIONALITY
DATA TRANSFER SCHEME FOR NO-VOLATILE MEMORY UPDATE 13/536,17: 28-Jur-2012
FLASH-DRAM HYBRID MEMORY MODULE 13/559,47¢ 26-Jul-2012
FLASH-DRAM HYBRID MEMORY MODULE PCT/US12/4875! 28-Jul-2012
NON-VOLATILE MEMORY MODULE 8,301,83¢ 3C-Oci-2012
ISOLATION SWITCHING FOR BACKUP MEMORY 13/905,04¢ 29-May-2013
REDUNDANT BACKUP USING NOMVOLATILE MEMORY 13/625,56: 24-Sef-2012
ISOLATION SWITCHING FOR BACKUP OF REGISTERED MEMOR 13/905,05: 29-May-2013
HYBRID MEMORY SYSTEM WITH CONFIGURABLE ERROR THRESBILLD 61/798,956 15-Mar-2013
PARAMETERS
A METHOD TO ACCESS INCOMPLETE BACKUPS FOR HYBRID MEORY 61/799,271 15-Mar-2013
SYSTEMS
A METHOD FOR DETERMINING HOW MUCH DATA WAS SAVED INTHE 61/799,556 15-Mar-2013
EVENT OF A BACKUP FAILURE IN A HYBRID MEMORY SYSTENV
FLEXIBLE NON-VOLATILE MEMORY BACKUP 61/83384¢ 11-Jur-2013




Exhibit 10.3
INTELLECTUAL PROPERTY SECURITY AGREEMENT

This Intellectual Property Security Agreement (tligreement”) is entered into as of July 18, 20¥3ind between DBD CREDIT
FUNDING LLC (“Secured Party”), on the one hand, &ETLIST, INC., a Delaware corporation (“Debtorthi the other hand.

RECITALS

A. Secured Party and Debtor are entering into thadicekoan and Security Agreement, dated as of &ckée Date on or
about the date hereof (as amended, restated suppied) or otherwise modified from time to time, thean Agreement”), pursuant to which
Secured Party has agreed to make certain advahoesney and to extend certain financial accommadaticollectively, the “Loans”subjec
to the terms and conditions set forth therein. @Gdiped terms used but not otherwise defined hesieal have the meanings given them in the
Loan Agreement.

B. Pursuant to the terms of the Loan Agreement, Ddidsrgranted to Secured Party security interest8 of Debtor’s right,
titte and interest, whether presently existing erdafter acquired, in, to all intellectual propeatyd all other Collateral.

NOW, THEREFORE, as collateral security for the paptrand performance when due of all of the Oblayestj each Debtor hereby
grants, represents, warrants, covenants and aasdefiows:

AGREEMENT

1. Grant of Security Interest.o secure all of the Obligations, each Debtor gramid pledges to Secured Party a security int
in all of such Debtor’s right, title and interest to and under its intellectual property, incluglimithout limitation the following:

€)) All present and future United Statesyjisteredcopyrights and copyright registrations, includingthout limitation,
the registered copyrights, maskworks, software,mtter programs and other works of authorship stilbpednited States copyright protection
listed in_Exhibit Ato this Agreement (and including all of the exclgsiights afforded a copyright registrant in thet&e States under 37
U.S.C. 8106 and any exclusive rights which mayhafuture arise by act of Congress or otherwisd)anpresent and future applications for
copyright registrations (including applications tmpyright registrations of derivative works andnlations) (collectively, the “Registered
Copyrights”), and any and all royalties, paymeats] other amounts payable to Debtor in connectitim tive Registered Copyrights, together
with all renewals and extensions of the Regist&epyrights, the right to recover for all past, s and future infringements of the
Registered Copyrights, and all computer programsyputer databases, computer program flow diagramsgce codes, object codes and all
tangible property embodying or incorporating thgReered Copyrights, and all other rights of evdand whatsoever accruing thereunder or
pertaining thereto.

(b) All present and future copyrights, maskworks, safey computer programs and other works of authprshibject tc
(or capable of becoming subject to) United Statgr/dght protection which are not registered in theted States Copyright Office (the




“Unregistered Copyrights”\whether now owned or hereafter acquired, and adyaimoyalties, payments, and other amounts payebDebtc
in connection with the Unregistered Copyrights gtibgr with all renewals and extensions of the Uisteged Copyrights, the right to recover
for all past, present, and future infringementthef Unregistered Copyrights, and all computer @ogy, computer databases, computer
program flow diagrams, source codes, object coddsall tangible property embodying or incorporatihg Unregistered Copyrights, and all
other rights of every kind whatsoever accruingeeder or pertaining thereto. The Registered Cghtsiand the Unregistered Copyrights
collectively are referred to herein as the “Coplgtig’

(c) All right, title and interest in and to any and piesent and future license agreements with respeice Copyrights.

(d) All present and future accounts, accounts recegyablalties, and other rights to payment arishognf, in
connection with or relating to the Copyrights.

(e) All patents, patent applications and like protatsiincluding, without limitation, improvements, @ivns,
continuations, renewals, reissues, extensions amhcations-in-part of the same, including withbmtitation the patents and patent
applications set forth on Exhibit &tached hereto (collectively, the “Patents”);

() All trademark and servicemark rights, whether risged or not, applications to register and rediistna of the same
and like protections, and the entire goodwill af husiness of Debtor connected with and symboligeslich trademarks, including without
limitation those set forth on Exhibit &tached hereto (collectively, the “Trademarks”);

Any and all claims for damages by way of past, @nésand future infringements of any of the rigmisluded above
with the right, but not the obligation, to sue &d collect such damages for said use or infringemiethe rights identified above;

(h) All licenses or other rights to use any of the Quagyts, Patents or Trademarks, and all license deesroyalties
arising from such use to the extent permitted mhdicense or rights;

0] All amendments, extensions, renewals and extensibasy of the Copyrights, Trademarks or Patentd; a

)] All proceeds and products of the foregoing, inahgdivithout limitation all payments under insuramceany
indemnity or warranty payable in respect of anyhef foregoing, and all income or royalties paighayable in connection with any of the
foregoing (including in connection with the licemgithereof) and proceeds of infringement suits, alhdghts corresponding to the foregoing
throughout the world and all re-issues, divisioostmuations, renewals, extensions and continugtinspart of the foregoing.

2. Loan AdgreemenfThe security interests hereunder are granted ijunotion with the security interests granted tou8ed
Party under the Loan Agreement. The rights and déeseof Secured Party with respect to the seciumigrests granted hereby are in additio
those set forth in the Loan Agreement and the dtban Documents, and those which are now
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or hereafter available to Secured Party as a maitiexv or equity. Each right, power and remedysetured Party provided for herein or in the
Loan Agreement or any of the other Loan Documentsow or hereafter existing at law or in equitakbe cumulative and concurrent and
shall be in addition to every right, power or remgdovided for herein and the exercise by Secumt®f any one or more of the rights,
powers or remedies provided for in this Agreemtrd,Loan Agreement or any of the other Loan Docuse now or hereafter existing at
law or in equity, shall not preclude the simultamgor later exercise by any person, including Sst&arty, of any or all other rights, powers
or remedies.

3. Covenants and Warranties. Debtor represents, warremvenants and agrees as follows:

€) Debtor shall undertake all commercially reasonatdasures to cause its employees, agents and irdiagen
contractors to assign to Debtor all rights of aush@ to any copyrighted material in which Debtaslor may subsequently acquire any right o
interest.

(b) Debtor shall promptly advise Secured Party of argd&€mark, Patent or Registered Copyright not sieekif this
Agreement, which is hereafter acquired by Debtor.
(c) Section 6.11 of the Loan Agreement hereby is inm@ied herein as though fully set forth heremutatis mutandis
4, Generallf any action relating to this Agreement is broubiteither party hereto against the other party pitevailing party

shall be entitled to recover reasonable attornegs,fcosts and disbursements. This Agreement mamnbeded only by a written instrument
signed by both parties hereto. To the extent thatpaovision of this Agreement conflicts with angopision of the Loan Agreement, the
provision giving Secured Party greater rights onedies shall govern, it being understood that tirpgse of this Agreement is to add to, and
not detract from, the rights granted to SecuredyRarder the Loan Agreement. This Agreement, thenLAgreement, and the other Loan
Documents comprise the entire agreement of théepasfith respect to the matters addressed in thigément. This Agreement shall be
governed by the laws of the State of New York, withregard for choice of law provisions. Debtor &®&tured Party consent to the exclusive
jurisdiction of the Supreme Court of the State efiNYork sitting in New York County and of the UnitS&tates District Court of the Southe
District of New York, and any appellate court framy thereof; provided, however, that nothing irs thgreement shall be deemed to opera
preclude Secured Party from bringing suit or talatiger legal action in any other jurisdiction talize on the Collateral or any other security
for the Obligations, or to enforce a judgment dreotcourt order in favor of Secured Party. Debtmehy waives personal service of the
summons, complaints, and other process issueccnasttion or suit and agrees that service of suninsons, complaints, and other process
may be made by registered or certified mail adém$s Debtor at the address set forth in the Logredment and that service so made shall k
deemed completed upon the earlier to occur of DEbéatual receipt thereof or three (3) days afgosit in the U.S. mails, proper postage
prepaid.




5. WAIVER OF RIGHT TO JURY TRIAL; JUDICIAL REFERENC E . EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICAB LE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY
JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY  ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY ( WHETHER BASED ON CONTRACT, TORT OR ANY
OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE
OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INT O THIS AGREEMENT AND THE OTHER LOAN
DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVER S AND CERTIFICATIONS IN THIS SECTION 5.

WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE THEIR RESPECTIVE
RIGHT TO A TRIAL BY JURY, Debtor irrevocably and unconditionally agrees thaiill not commence any action, litigation or pesxling
of any kind or description, whether in law or eguivhether in contract or in tort or otherwise, iagaSecured Party, or any Related Party of
Secured Party in any way relating to this Agreeneerihe transactions relating hereto, in any fonther than the courts of the State of New
York sitting in New York County, and of the Unit&dates District Court of the Southern District e York, and any appellate court from
any thereof, and each of the parties hereto irr@vigcand unconditionally submits to the jurisdictiof such courts and agrees that all claims ir
respect of any such action, litigation or procegdimay be heard and determined in such New YorleSttrt or, to the fullest extent permitted
by applicable law, in such federal court. Eachhef parties hereto agrees that a final judgmentynsach action, litigation or proceeding shall
be conclusive and may be enforced in other jurigais by suit on the judgment or in any other mapmevided by law. Nothing in this
Agreement shall affect any right that Secured Paudy otherwise have to bring any action or proaggdelating to this Agreement against
Debtor or its properties in the courts of any jdiésion.

[remainder of page intentionally left blank; sigmat page immediately follows]
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IN WITNESS WHEREOF, the parties have caused thilectual Property Security Agreement to be dudgcaited by its officers
thereunto duly authorized as of the first datetemitabove.

Address of Debtol

NETLIST, INC.

51 Discovery, Suite 15
Irvine, CA 9261¢

Attn: Gail Sasaki, CFO
Fax: 949.435.003

Email: gsasaki@netlist.co

Debtor:

NETLIST, INC.

By: /s/ Gail Sasak

Name: Gail Sasal
Title: Chief Financial Office

[Signature Page to IP Security Agreement]




Address of Secured Par Secured Party

1345 Avenue of the Americas, 46th Flc DBD CREDIT FUNDING LLC

New York, NY 1010&

By: /sl Constantine M. Dakolie

Name: CONSTANTINE M. DAKOLIAS

Title: PRESIDENT

[Signature Page to IP Security Agreement]




EXHIBIT A

REGISTERED COPYRIGHTS
(including copyrights that are the subject of aplaption for registration)

Registration/ Registration/
Application Application
Title Number Date

NONE




EXHIBIT B

PATENTS
Patent No./ Issue/
Application Application
Title Number Date
ARRANGEMENT OF INTEGRATED CIRCUITS IN A MEMORY MODUE 6.751.11% 15-Jur-2004
ARRANGEMENT OF INTEGRATED CIRCUITS IN A MEMORY MODUE 6.873.53¢ 29-Mar-2005
ARRANGEMENT OF INTEGRATED CIRCUITS IN A MEMORY MODUE 6,930,907 16-Aug-2005
ARRANGEMENT OF INTEGRATED CIRCUITS IN A MEMORY MODUE 6.930.90( 16-Aug-2005
HIGH DENSITY MEMORY MODUE%S/;J%%G STACKED PRINTED RCUIT 7 250,036 By p—
HIGH DENSITY MEMORY MODUé_cE)AJRSIIDI\éG STACKED PRINTED GRCUIT 7375.970 20-May-2008
CIRCUIT CARD WITH FLEXIBLE CONNECTION FOR MEMORY MOULE WITH
el 7.442.050 28-0ct-2008
HIGH DENSITY MODULE HAVING AT LEAST TWO SUBSTRATESAND AT - 630,202 6.Dec.2000
LEAST ONE THERMALLY CONDUCTIVE LAYER THEREBETWEEN 630,
CIRCUIT WITH FLEXIBLE PORTION 7,811,007 12-0c+2010
MODULE HAVING AT LEAST TWO SURFACES AND AT LEAST OE
THERMALLY CONDUCTIVE LAYER THEREBETWEEN 7,839,645 23-Nov-2010
CIRCUIT WITH FLEXIBLE PORTION 8.033,83¢ 11-0ct2011
CIRCUIT WITH FLEXIBLE PORTION 8.287.291 16-0c+2012
MODULE HAVING AT LEAST TWO SURFACES AND AT LEAST OE 6 245 497 LJan2013
THERMALLY CONDUCTIVE LAYER THEREBETWEEN 345,
MODULE HAVING AT LEAST TWO SURFACES AND AT LEAST OE
THERMALLY CONDUCTIVE LAYER THEREBETWEEN 13/731,014 29-Dec-2012
CIRCUIT WITH FLEXIBLE PORTION 13/653254 16-0ct2012
MEMORY MODULE WITH FLEXIBLE ELECTRICAL CONDUITS AND
ELECTRICAL CONNECTORS EXTENDING THROUGH HEAT SPREATR (thin 13/921,159 18-Jun-2013
flex)
A Multi-Rank Memory Module 61/682,24¢ 11-Aug-2012
MEMORY BOARD WITH SELF-TESTING CAPABILITY 8.001,43¢ 16-Aug-2011
CIRCUIT PROVIDING LOAD ISOLATION AND NOISE REDUCTI® 8.154.901 10-Apr-2012




Patent No./

Issue/

Application Application
Title Number Date
SYSTEMS AND METHODS FOR REFRESHING A MEMORY MODUL 8,264,90 11-Sey-2012
MEMORY BOARD WITH SELF-TESTING CAPABILITY 8,359,501 22.Jar-2013
SYSTEMS AND METHODS FOR HANDSHAKING WITH A MEMORY MDDULE 8,489,837 16-Juk2013
CIRCUIT PROVIDING LOAD ISOLATION AND NOISE REDUCTI® 13/41224: 5-Mar-2012
APPARATUS AND METHOD FOR SELF-TEST IN A MULT-RANKEMORY — 1032013
SYSTEMS AND METHODS FOR REFRESHING A MEMORY MODUL 13/58467¢ 13-Aug-2012
METHOD AND APPARATUS FOR OPTIMIZING DRIVER LOAD INA MENIORY 13/288850 2 Nov.2011
METHOD OF RESOLVING INTEROPERABILITY ISSUE AMONG MUTIPLE
TYPES OF DUAL IN-LINE MEMORY MODULES IN THE SAME MBIORY 13/411,344 2-Mar-2012
SUBSYSTEM
MEMORY MODULE WITH DISTRIBUTED DATA BUFFERS AND MEHOD OF p—— 173012012
OPERATION
CIRCUIT FOR MEMORY MODULE 13/28708 1 1-Nov-2011
SYSTEM AND METHOD UTILIZING DISTRIBUTED BYTE-WISE RJFFERS ON A
e T S e 99,123,030 13-Jul-2010
ARCHITECTURE FOR MEMORY MODULE WITH PACKAGES OF THEE-
DIMENSIONAL STACKED (3DS) MEMORY CHIPS 201080039043.0 12-Mar-12
ARCHITECTURE FOR MEMORY MODULE WITH PACKAGES OF THEE-
DIMENSIONAL STACKED (3DS) MEMORY CHIPS gseziLe UirendZ
ARCHITECTURE FOR MEMORY MODULE WITH PACKAGES OF THEE-
DIMENSIONAL STACKED (3DS) MEMORY CHIPS 2012-520662 13-Jan-12
ARCHITECTURE FOR MEMORY MODULE WITH PACKAGES OF THEE-
DIMENSIONAL STACKED (3DS) MEMORY CHIPS HINZ=00N05 18722
HIGH-DENSITY MEMORY MODULE UTILIZING LOW- DENSITY MEMORY
S ONE TS 7,286,436 23-Oct-2007
MEMORY MODULE DECODER 7,289,38¢€ 30-Oct2007
MEMORY MODULE WITH A CIRCUIT PROVIDING LOAD ISOLATION AND
MEMORY DOMAIN TRANSLATION 7,532,537 12-May-2009
MEMORY MODULE DECODER 7,619,912 17-Nov-2009
MEMORY MODULE WITH A CIRCUIT PROVIDING LOAD ISOLATION AND 7 636.274 29 Dee.2000

MEMORY DOMAIN




Patent No./

Issue/

Application Application
Title Number Date
TRANSLATION
MEMORY MODULE DECODER 7,864,627 4-Jar-2011
CIRCUIT PROVIDING LOAD ISOLATION AND MEMORY DOMAIN
TRANSLATION FOR MEMORY MODULE 7,881,150 1-Feb-2011
CIRCUIT PROVIDING LOAD ISOLATION AND MEMORY DOMAIN
TRANSLATION FOR MEMORY MODULE 7,916,574 29-Mar-2011
CIRCUIT PROVIDING LOAD ISOLATION AND MEMORY DOMAIN
TRANSLATION FOR MEMORY MODULE 8,072,837 o i
CIRCUIT FOR PROVIDING CHIPSELECT SIGNALS TO A PLURALITY OF RANKS
OF A DDR MEMORY MODULE 8,081,535 20-Dec-2011
CIRCUIT FOR PROVIDING CHIPSELECT SIGNALS TO A PLURALITY OF RANKS
OF A DDR MEMORY MODULE 8,081,537 20-Dec-2011
CIRCUIT FOR MEMORY MODULE 8,081,53¢ 20-Dec-2011
SYSTEM AND METHOD OF INCREASING ADDRESSABLE MEMOR$PACE ON
e e 12/504131 16-Jul-2009
CIRCUIT FOR PROVIDING CHIPSELECT SIGNALS TO A PLURALITY OF RANKS
OF A DDR MEMORY MODULE 13/287042 1-Nov-2011
SYSTEM AND METHOD UTILIZING DISTRIBUTED BYTE-WISE BJFFERS ON A
e o A ODULE 12/761 179 15-Apr-2010
HEAT SPREADER FOR ELECTRONIC MODULE 7.619,89: 17-Nov-2009
HEAT SPREADER FOR MEMORY MODULE: 7839 647 23-Nov-2010
HEAT DISSIPATION FOR ELECTRONIC MODULE: 8018727 13-Ser-2011
MEMORY MODULE HAVING THERMAL CONDUITS 8488 32¢ 16-Jul-2013
HEAT DISSIPATION FOR ELECTRONIC MODULE: 13/205477 8-Aug-2011
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EXHIBIT C

TRADEMARKS
Registration/ Registration/
Serial Application

Mark Number Date
N (DESIGN) 3502943 September 16, 20(
NETLIST 349695¢ September 2, 20C
NETLIST 362450¢ May 19, 200¢
N (DESIGN) 3624502 May 19, 200¢
HYPERCLOUD 412040€ April 3, 2012
HyperCloud, the low latency mema 8573948: September 26, 201
HYPERSTREAM 4018527 August 30, 201:




Exhibit 10.4

NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICFHIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERE
WITH THE SECURITIES AND EXCHANGE COMMISSION OR THEECURITIES COMMISSION OF ANY STATE IN RELIANCE
UPON AN EXEMPTION FROM REGISTRATION UNDER THE SECURES ACT OF 1933, AS AMENDED (THE “SECURITIES ACY;”
AND, ACCORDINGLY, MAY NOT BE OFFERED, SOLD, PLEDGEDR OTHERWISE TRANSFERRED EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURIES ACT OR IN FORM AND SUBSTANCE SATISFACTORY TO
THE ISSUER, SUCH OFFER, SALE, PLEDGE OR OTHER TRAER IS EXEMPT FROM SUCH REGISTRATION.

NETLIST, INC.

STOCK PURCHASE WARRANT

Date of Issuance: July 18, 20 Certificate No. V-1

FOR VALUE RECEIVED, Netlist, Inc., a Delaware corption (the “_Company)), hereby grants to Drawbridge Special
Opportunities Fund LP, a Delaware limited partngrsh its registered assigns (the “ Registered Eidigthe right (this “ Warrant) to
purchase from the Company 1,648,351 shares of WaBtack at a price per share of $1.00 (as adjusbed time to time hereunder, the “
Exercise Pricé). Certain capitalized terms used herein are @efiim_Section 5 The amount and kind of securities obtainable yamsto the
rights granted hereunder and the purchase pricguftdr securities are subject to adjustment purgoahe provisions contained in this Warre

This Warrant is subject to the following provisions

Section 1. Exercise of Warrant

1A. Exercise Period Subject to Section 9the Registered Holder may exercise, in wholengrart (but not as to a
fractional share of Warrant Stock), the purchaghbtsi represented by this Warrant at any time am fime to time after the Date of Issuance
to and including the seventh {7 ) anniversary thiefhe “ Exercise Periot).

1B. Exercise Procedure

0] This Warrant shall be deemed to have been exerise@ehole or in part) when the Company has reatiaie of
the following items (as the case may be from tim#rhe, the “ Exercise Tim§:

€)) a completed Exercise Agreement, as described iticBek C, executed by the Person exercising all or pathef
purchase rights represented by this Warrant (fRerthaset);




(b) this Warrant (delivery of which shall be subjectiie Company’s obligations with respect to deliveiya new
Warrant as provided in Section 1B(iii))

(c) if this Warrant is not registered in the name @& Burchaser, an Assignment or Assignments in time &b
Exhibit A attached hereto (each, an “ Assignnigmvidencing the assignment of this Warrant toRuechaser, in which case the
Registered Holder shall have complied with the mions set forth in Section;7and

(d) wire transfer of immediately available funds orheck payable to the Company in an amount equale@toduct
of the Exercise Price multiplied by the numberiudres of Warrant Stock being purchased upon suettise (the “ Agdgregate
Exercise Pricé).

(i) As an alternative to the exercise of this Warranpvided in Section 1B(j)the holder of this Warrant may
exchange all or part of the purchase rights repteseby this Warrant by surrendering this Warrarthe Company, together with a written
notice to the Company that the holder is exchantiierdVarrant (or a portion thereof) for an aggregatmber of shares of Warrant Stock
specified in the notice, from which the Companylisivdhhold and not issue to the holder a numbestwdres of Warrant Stock with an
aggregate Market Price equal to the Aggregate EseRrice of the number of shares of Warrant Sgpelcified in such notice (and such
withheld shares shall no longer be issuable urdeWarrant).

(iii) The Company shall cause the Transfer Agent to eletivthe Purchaser, within five (5) Business Dafysr the
date of each Exercise Time, certificates for shafé¥arrant Stock purchased upon exercise of thasrsnt;_provided that no failure or delay
in such delivery shall affect the issuance of argriéint Stock as provided in Section 1B(iW)nless this Warrant has expired or all of the
purchase rights represented hereby have been se@rthe Company shall prepare a new Warrant, antiety identical hereto, representing
the rights formerly represented by this Warrantalttiave not expired or been exercised and shaljmsuch five (5) Business Day period,
deliver such new Warrant to the Person designateddiivery in the Exercise Agreement.

(iv) The Warrant Stock issuable upon the exercise efWarrant shall be deemed to have been issuee Butchaser
at the Exercise Time, and the Purchaser shall bmée for all purposes to have become the recodkholf such Warrant Stock at the Exer«
Time.

(v) The issuance of certificates for shares of Wargatk upon exercise of this Warrant shall be maitteowt charge
to the Registered Holder or the Purchaser for asiyance tax in respect thereof or other cost indusy the Company in connection with such
exercise and the related issuance of shares ofaWaBtock. Each share of Warrant Stock issuable epercise of this Warrant shall, upon
payment of the Exercise Price therefor, be full@and nonassessable and free from all liens aajel with respect to the issuance thereof.
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(vi) The Company shall not close its books againstrirester of this Warrant or of any share of War@iuick issued
or issuable upon the exercise of this Warrant ywraanner which interferes with the timely exera$¢his Warrant. The Company shall from
time to time take all such action as may be necgs¢sassure that the par value per share of tlesuad Warrant Stock acquirable upon
exercise of this Warrant is at all times equalrnttéess than the Exercise Price then in effect.

(vii) The Company shall assist and cooperate with anysiegd Holder or Purchaser required to make dimg§ with,
or obtain any approvals of, any Governmental Autiaqarior to or in connection with any exercisetbis Warrant (including making any
filings required to be made by the Company).

(viii) Notwithstanding any other provision hereof, if a@eise of any portion of this Warrant is to be mad
connection with a registered public offering or #ade of the Company, the exercise of any portichie Warrant may, at the election of the
holder hereof, be conditioned upon the consummatighe public offering or the sale of the Compamwhich case such exercise shall not be
deemed to be effective until the consummation chdtansaction.

(ix) The Company shall at all times reserve and keejtedd@ out of its authorized but unissued shared/afrant
Stock solely for the purpose of issuance upon xieeotse of the Warrants, such number of sharesaf&¥t Stock issuable upon the exercis
all outstanding Warrants. The Company shall takeusdh actions as may be necessary to assurelltkath shares of Warrant Stock may be s
issued without violation by the Company of any &glle law or governmental regulation or any reguients of the Financial Industry
Regulatory Authority (FINRA), the National Assoéat of Securities Dealers Automated Quotation (“HIPAQ ") or any domestic securities
exchange upon which shares of Warrant Stock maigtieel (except for official notice of issuance wihighall be immediately delivered by the
Company upon each such issuance). The Companynsitalike any action which would cause the numbauthorized but unissued shares of
Warrant Stock to be less than the number of suatestrequired to be reserved hereunder for issugrare exercise of the Warrants.

x) The Company shall not take any action which wouéderally conflict with or frustrate the purposetbfs Warran
or any adjustment or exercise thereof, includirag the Company shall not adopt any rights plarimila agreement unless the potential
adverse effects of any such plan or agreement ssigrexclude the Registered Holder, any Purchéseir, respective Affiliates and their
respective ownership (beneficial or of record) mf aecurities acquirable pursuant to this Warrant.

1C. Exercise AgreementUpon any exercise of this Warrant, the ExercigeeBment shall be substantially in the form
of Exhibit B attached hereto, except that if any shares of Wa8tock are not to be issued in the name of thedRdn whose name this
Warrant is registered, the Exercise Agreement siisdl state the name of the Person to whom thiicaes for such shares of Warrant Stock
are to be issued, and if the number of shares ofaifaStock to be issued does not include all Hages of Warrant Stock purchasable
hereunder, it shall also state the name of theoRé&¥to whom a new Warrant(s) for the unexercisation of the rights hereunder is to be
delivered. Such Exercise Agreement shall be dédteddttual date of execution thereof.
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1D. Fractional Shareslf a fractional share of Warrant Stock would, Bartthe provisions of Section 1 Abe issuable
upon exercise of the rights represented by thisréiviyrthe Company shall, within five (5) BusinessyB after the date of the Exercise Time,
deliver to the Purchaser a check payable to thelRger in lieu of such fractional share in an arhegnal to the difference between the Ma
Price of such fractional share as of the date ®Bkercise Time and the Exercise Price of suchifnaal share.

Section 2. Adjustment of Exercise Price and Number of Shaidse Exercise Price shall be subject to adjustment
from time to time as provided in this Section@hd the number of shares of Warrant Stock obtéenapon exercise of this Warrant shall be
subject to adjustment from time to time as provitfethis_Section 2

2A. Subdivision or Combination of Common Stadik the Company at any time subdivides (by anglsteplit, stock
dividend, recapitalization or otherwise) one or enclasses of its outstanding shares of Common $tézla greater number of shares, the
Exercise Price in effect immediately prior to sscibdivision shall be proportionately reduced amdrthmber of shares of Warrant Stock
obtainable upon exercise of this Warrant shall tepgrtionately increased. If the Company at anyetosombines (by reverse stock split or
otherwise) one or more classes of its outstandiages of Common Stock into a smaller number ofeshahe Exercise Price in effect
immediately prior to such combination shall be gndipnately increased and the number of sharesarf&¥t Stock obtainable upon exercis
this Warrant shall be proportionately decreased.

2B. Reorganization, Reclassification, Consolidationydiée or Sale Any recapitalization, reorganization,
reclassification, consolidation, merger, sale bbakubstantially all of the Company’s assetstheotransaction, which in each case is effecte
in such a way that the holders of Common Stocleatiled to receive (either directly or upon suhsag liquidation) stock, securities or assets
(including cash) with respect to or in exchangeGommon Stock is referred to herein as “ Organiar@e.” Prior to the consummation of any
Organic Change, the Company shall make appropratgsion (in form and substance satisfactory soRegistered Holders of Warrants
representing a majority of the shares of Warraatibobtainable upon exercise of such Warrants“(Majority Holders”) to insure that each
of the Registered Holders of the Warrants shaliethfter have the right to acquire and receiveigin of or addition to (as the case may be) the
shares of Warrant Stock immediately theretoforaimagle and receivable upon the exercise of sudthells Warrant, such shares of stock,
securities or assets (including cash) as would baea issued or payable in such Organic Changeg(ifiolder had exercised this Warrant
immediately prior to such Organic Change) with extfio or in exchange for the number of shares afr#nt Stock immediately theretofore
acquirable and receivable upon exercise of suathensl Warrant had such Organic Change not takereplacluding that if the holders of
Common Stock are given any choice as to the sezmigt assets (including cash) to be receivedéh €rganic Change, then the Registered
Holders shall be given the same choice in resecedf. Notwithstanding anything to the contranyttie event of an Organic Change invoh
a Person whose common stock is not




traded on a national securities exchange_(a *“-Nisted Company) in which all outstanding shares of Common Staskof immediately prior

to the Organic Change are converted into or exathiog tendered for stock, securities or asset&(attan cash) or the right to receive stock,
securities or assets (other than cash) of suchlikiad Company, the Company (or as applicablestlieessor entity) and the purchaser entit
shall, at the Registered Holder’s election, exafdlis at any time prior to, concurrently with, otthin 30 days after, the consummation of such
Organic Change, purchase this Warrant (or any sgmgurities or assets into which this Warranter\Warrant Stock underlying this Warrant
may have been converted or exchanged or for whigtoAthem may have been tendered in such Orgamm@e) from the Registered Holder
by paying to the Holder cash, in immediately avd#@afunds payable upon the consummation of suclad@cgChange (or within 10 days
following notice of such election by the Registekmlder in the case of an election delivered afteth consummation), in an amount equal to
the value thereof reflected by the terms of suaa@ic Change. In the case of any Organic ChangeCtmpany shall make appropriate
provision (in form and substance satisfactory tNajority Holders) with respect to such holderghts and interests to insure that the
provisions of this Section &nd_Sections 2[and 4 shall thereafter be applicable to the Wasréintluding, in the case of any such Organic
Change in which the successor entity or purchasintigy is other than the Company, an immediatesddjent of the Exercise Price to the value
for the Common Stock reflected by the terms of SDafanic Change and a corresponding immediate tnakund in the number of shares of
Warrant Stock acquirable and receivable upon eserei the Warrants, if the value so reflected $s kaan the Exercise Price in effect
immediately prior to such Organic Change). The Canypshall not effect any Organic Change unless poithe consummation thereof, the
successor entity (if other than the Company) aedtirchasing entity assume by written instrumenfdim and substance satisfactory to the
Majority Holders), the obligation to deliver to éasuch holder such shares of stock, securitiess®ts (including cash) as, in accordance with
the foregoing provisions, such holder may be ettitb acquire.

2C. Notices.

0] Promptly upon any adjustment of the Exercise Ptloe Company shall give written notice thereoftte t
Registered Holder, setting forth in reasonableitatal certifying the calculation of such adjustrmen

(i) The Company shall give written notice to the Reggesl Holder at least twenty (20) days prior todha&e on which
the Company closes its books or takes a recorav{h) respect to any dividend or distribution upbe Common Stock, (B) with respect to any
pro ratasubscription offer to holders of Common Stock oy {@ determining rights to vote with respect toy@rganic Change, dissolution or
liquidation.

(iii) The Company shall also give written notice to tlegiRtered Holders at least twenty (20) days pddhé date on
which any Organic Change, dissolution or liquidatshall take place.
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2D. Pro Rata DistributionsDuring such time as this Warrant is outstandihtipe Company shall declare or make any
dividend or other distribution of its assets (ghts to acquire its assets) to holders of shar€oofmon Stock, by way of return of capital or
otherwise (including any distribution of cash, &tac other securities, property or options by wéw dividend, spin off, reclassification,
corporate rearrangement, scheme of arrangemetit@r gimilar transaction) (a_* Distributidh, at any time after the issuance of this Warrant,
then, in each such case, the Holder shall be edititl participate in such Distribution to the sartent that the Registered Holder would have
participated therein if the Registered Holder haftithe number of shares of Common Stock acquinaixd@ complete exercise of this Warrant
(without regard to any limitations on exercise lofrémmediately before the date of which a recartken for such Distribution, or, if no such
record is taken, the date as of which the recolddns of shares of Common Stock are to be detedhfimrethe participation in such
Distribution.

Section 3. Liguidating Dividends If the Company declares or pays a dividend upen@ommon Stock payable
otherwise than in cash out of earnings or earngulisi(determined in accordance with generally pmkaccounting principles, consistently
applied) except for a stock dividend payable inrsb@f Common Stock (a “ Liquidating Dividef)d then the Company shall pay to the
Registered Holder of this Warrant at the time ofmant thereof the Liquidating Dividend which wouildve been paid to such Registered
Holder on the Warrant Stock had this Warrant bedig éxercised immediately prior to the date onetha record is taken for such Liquidating
Dividend, or, if no record is taken, the date agvbich the record holders of Common Stock entitieduch dividends are to be determined.

Section 4. Purchase Rightdf at any time the Company grants, issues or seljsOptions, Convertible Securities or
rights to purchase stock, warrants, securitiestogrgoropertypro ratato the record holders of any class of Common Sftek“ Purchase
Rights”), then the Registered holder of this Warrant kbalentitled to acquire, upon the terms applicablsuch Purchase Rights, the
aggregate Purchase Rights which such holder cayd acquired if such holder had held the numbshafes of Warrant Stock acquirable
upon complete exercise of this Warrant immediabefiore the date on which a record is taken foigtfaat, issuance or sale of such Purchase
Rights, or, if no such record is taken, the datefaghich the record holders of Common Stock aredaletermined for the grant, issue or sale
of such Purchase Rights.

Section 5. Definitions. The following terms have meanings set forth below
“ Affiliate " means, with respect to any Person, each othesoRéhat owns or controls directly or indirectlg tAerson, any
Person that controls or is controlled by or is ur@enmon control with the Person, and each of Begison’s senior executive officers,

directors, partners and, for any Person thatiisigdd liability company, that Person’s managerd arembers.

“ Business Day means any day that is not a Saturday, Sundaydayan which banks located in the State of NewkYaoe
authorized or obligated to close.

“ Common StocK means, collectively, the Company’s Common Stoe#t any capital stock of any class of the Company
hereafter authorized which is not limited to a éix@m or percentage of par or stated value in ot$péhe rights of the holders thereof to
participate in dividends or in the distributionasfsets upon any liquidation, dissolution or windipgof the Company.
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“ Convertible Securities means any stock or securities (directly or indil¥ convertible into or exchangeable for Common

Stock.

“ Exchange Act’ means the Securities Exchange Act of 1934, asxdett and the rules and regulations promulgated
thereunder.

“ Governmental Authority means any nation or government, any state orrqtbktical subdivision thereof, any agency,
authority, instrumentality, regulatory body, courentral bank or other entity exercising executiegislative, judicial, taxing, regulatory or
administrative functions of or pertaining to gouelent, any securities exchange and any self-regylarganization.

“ Loan Agreement means that certain Loan and Security Agreemeatedias of date hereof, by and between DBD Credit
Funding LLC, a Delaware limited liability compangdaithe Company (as amended, restated supplementetherwise modified from time to
time).

“ Market Price” means as to any security the volume weightedages(rounded to the nearest cent) of the closiitgpof
such security’s sales on all domestic securitiehamrges on which such security may at the timésbegd| or, if there have been no sales on an
such exchange on any day, the volume weighted geartthe highest bid and lowest asked prices losuah exchanges at the end of such da
or, if on any day such security is not so listé, Yolume weighted average of the highest bid eng$t asked prices on such day in the
domestic over-theounter market as reported by Pink OTC Markets, lorcany similar successor organization, in eacth £ase averaged o
a period of ten (10) days consisting of the dagfaghich “Market Price” is being determined and ttiee (9) consecutive Business Days prior
to such day; providethat if such security is listed on any domesticusities exchange or quoted in a domestic overethter market the ter
“Business Days” as used in this sentence meansi8ssDays on which such exchange is open for gatfiat any time such security is not
listed on any domestic securities exchange or guiotéhe domestic over-the-counter market, the ‘hé¢aPrice” shall be the fair value thereof
determined jointly by the Company and the MajoHiylders (without applying any marketability, mingror other discounts); providetat if
such parties are unable to reach agreement wittéasonable period of time, such fair value shallletermined (without applying any
marketability, minority or other discounts) by grpaaiser jointly selected by the Company and thégkhitg Holders. The determination of such
appraiser shall be final and binding on the Compamy the Registered Holders of the Warrants, aadiehs and expenses of such appraiser
shall be paid by the Company.

“ Options” means any rights or options to subscribe forunchase Common Stock or Convertible Securities.
“ Person” means any individual, sole proprietorship, parsidp, limited liability company, joint venture, mpany, trust,

unincorporated organization, association, corporatinstitution, public benefit corporation, firfejnt stock company, estate, entity or
government agency.




“ Subsidiary” means, as to any Person, a corporation, partipedghited liability company or other entity of wdh shares of
stock or other ownership interests having ordinanyng power (other than stock or such other owmeraterests having such power only by
reason of the happening of a contingency) to elaugjority of the board of directors or other masragf such corporation, partnership or o
entity are at the time owned, or the managemewtidh is otherwise controlled, directly or indirlcthrough one or more intermediaries, or
both, by such Person.

“ Transfer Agent’ means Computershare Trust Company, N.A., theeotitransfer agent of the Company, with a mailing
address of 330 N. Brand Blvd., Ste. 701, Glend2k 912032149 and a facsimile number of, and any successosfer agent of the Compa

“ Warrant StocK' means the Company’s Common Stock, par value #0p@0 share; providetthat if there is a change such
that the securities issuable upon exercise of ther&¥its are issued by an entity other than the @ompr there is a change in the type or clas:
of securities so issuable, then the term “WarraotlS shall mean one share of the security issuapts exercise of the Warrants if such
security is issuable in shares, or shall meanniedlgst unit in which such security is issuablsu€h security is not issuable in shares.

Section 6. No Voting Rights; Limitations of Lialli. This Warrant shall not entitle the holder her@o&ny voting rights or
other rights as a stockholder of the Company. Mwipion hereof, in the absence of affirmative attiy the Registered Holder to purchase
Warrant Stock, and no enumeration herein of thietsigr privileges of the Registered Holder shalkgise to any liability of such holder for
the Exercise Price of Warrant Stock acquirablex®r@se hereof or as a stockholder of the Company.

Section 7. Warrant TransferableSubject to compliance with applicable securitéegs and the transfer conditions
referred to in the legend endorsed hereon, this&daand all rights hereunder are transferablehiale or in part, without charge to the
Registered Holder, upon surrender of this Warrdtit & properly executed Assignment (in the fornktghibit A attached hereto) at the
principal office of the Company.

Section 8. Warrant Exchangeable for Different Denominatioi$is Warrant is exchangeable, upon the surrender
hereof by the Registered Holder at the principfitefof the Company, for new Warrants of like tengpresenting in the aggregate the purc
rights hereunder, and each of such new Warrantkrspaesent such portion of such rights as isgtestied by the Registered Holder at the time
of such surrender. The date the Company initiaglpes this Warrant shall be deemed to be the " dfdtsuancé hereof regardless of the
number of times new certificates representing thexpired and unexercised rights formerly represehiethis Warrant shall be issued. All
Warrants representing portions of the rights hedeuare referred to herein as the * Warrahts
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Section 9. Warrant Vesting.

9A. Solely with respect to the issuance of 329,670eshaf Warrant Stock issuable pursuant to this Wiaiias adjuste
from time to time hereunder, the “ First TranchddDeed Warrant Stock), this Warrant shall not be exercisable unless amtil the 1P
Monetization Milestones (as such term is definethenLoan Agreement) have been achieved, it bemigrstood that this Section $hall
cease to be effective, and this Warrant shall becexercisable with respect to all shares of Wargmntk issuable hereunder, other than the
Second Tranche Deferred Warrant Stock (as defie&mi\), immediately and automatically upon achievetod the IP Monetization
Milestones. Following such time as the IP Monet@aMilestones have been achieved, the Company, sipan request by the Registered
Holder, issue to the Registered Holder, in replaaamof this Warrant, a new warrant certificatedmfi and substance identical to this Warrant
but with this_Section 99Aaving been removed.

9B. Solely with respect to the issuance of 329,670eshaf Warrant Stock issuable pursuant to this Wiai(as adjuste
from time to time hereunder, the “ Second Tranckéebed Warrant Stoch, this Warrant shall not be exercisable unless antil the
Company borrows any amounts under the IP Monetizdtlilestone Term Loan (as such term is definetthéLoan Agreement), it being
understood that this SectiorsBall cease to be effective, and this Warrant dfedbme exercisable with respect to all shares arfravit Stock
issuable hereunder, (including the First Tranchieided Warrant Stock and the Second Tranche Defékfarrant Stock), immediately and
automatically upon a borrowing by the Company of amount under the IP Monetization Milestone Teroah. From and after such time as
the Company borrows any amounts under the IP Mpat@in Milestone Term Loan, the Company shall, upauest by the Registered Holc
issue to the Registered Holder, in replacemerttisfWarrant, a new warrant certificate in form aathstance identical to this Warrant, but v
this Section %aving been removed.

Section 10. ReplacementJpon receipt of evidence reasonably satisfactotheoCompany (an affidavit of the
Registered Holder shall be satisfactory) of the enship and the loss, theft, destruction or mutilanf any certificate evidencing this Warrant,
and in the case of any such loss, theft or destruaipon receipt of indemnity reasonably satigfgcto the Company, or, in the case of any
such mutilation upon surrender of such certificie,Company shall (at its expense) execute andedéh lieu of such certificate a new
certificate of like kind representing the same tigtepresented by such lost, stolen, destroyedutitated certificate and dated the date of such
lost, stolen, destroyed or mutilated certificate.

Section 11. Notices.Except as otherwise expressly provided hereimatltes, demands or other communications
referred to in this Warrant shall be in writing astthll be deemed to have been given (i) when delid/personally to the recipient, (ii) when
sent to the recipient by confirmed electronic neaifacsimile if delivered prior to 5:00 p.m. lodahe of the recipient on a Business Day or
otherwise on the next Business Day, (iii) one bessnday after it is sent to the recipient by repetavernight courier service (charges prepaic
or (iv) three Business Days after it is mailedte tecipient by first class mail, return receigjuested, and shall be addressed (a) to the
Company, at its principal executive offices andt(b)he Registered Holder of this Warrant, to Dradde Special Opportunities Fund LP, 1.
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Avenue of the Americas, 46th Floor, New York, Newrk 10105, Attention: James K. Noble, 11l - GeneCalunsel, Telephone: (212) 798-
6100, Telecopier: (646) 224-8716, Email: dbsoloa@fortress.com, with a copy (which shall not cdatginotice) to Kirkland & Ellis LLP,
333 South Hope Street, Los Angeles, California 9Q0@#tention: Hamed Meshki, Telephone: (213) 68@@3Telecopier: (213) 808-8145,
Email: hamed.meshki@kirkland.com.

Section 12. Investment Representatiori®y accepting this Warrant from the Company, Dradtpe Special
Opportunities Fund LP represents and warrantse@thmpany that it (a) is an “accredited investar’sach term is defined in Regulation D
promulgated under the Securities Act of 1933, asratad (the “Act”), (b) it is acquiring this Warranith the present intention of holding this
Warrant for purposes of investment and not witlieanto the public resale or distribution within theeaning of the Act, and (c) understands
that this Warrant and the securities issuable @xancise hereof have not been registered undekahia reliance upon a specific exemption
therefrom, which exemption depends upon, among ¢iregs, the bona fide nature of Drawbridge Sdeéo@portunities Fund LR investmen
intent as expressed herein.

Section 13. Amendment and WaiveExcept as otherwise provided herein, the provisafrthe Warrants may be
amended and the Company may take any action herefiribited, or omit to perform any act herein regdito be performed by it, only if the
Company has obtained the written consent of theoNtgjHolders.

Section 14. Descriptive Headings; Governing LaWhe descriptive headings of the several Sectiodgpanagraphs of
this Warrant are inserted for convenience only gmdot constitute a part of this Warrant. The caapion laws of the State of New York shall
govern all issues concerning the relative rightthefCompany and its stockholders. All other questiconcerning the construction, validity,
enforcement and interpretation of this Warrantldtelgoverned by the internal law of the State efM\rork, without giving effect to any
choice of law or conflict of law provision or rufehether of the State of New York or any othergdittions) that would cause the application
of the laws of any jurisdictions other than thet&twf New York.

* k k%
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IN WITNESS WHEREOF, the Company has caused thisr&iaito be signed and attested by its duly autkedrifficers and
to be dated the Date of Issuance hereof.

NETLIST, INC.

By: /s/ Gail Sasak
Name: Gail Sasak
Title: CFO

[Signature Page - Netlist Warrant]




EXHIBIT A

ASSIGNMENT
FOR VALUE RECEIVED, heredgfls, assigns and transfers all of the rights

of the undersigned under the attached Warrantificate No. W- ) with respect to the numbésbares of the Warrant Stock covered
thereby set forth below, unto:
Names of Assigne: Address No. of Shares

[Assignor]

By:

Name:

Title:




EXHIBIT B

EXERCISE AGREEMENT

To: Dated:

The undersigned, pursuant to the provisions s#t farthe attached Warrant (Certificate No. W- ), hereby agrees to
subscribe for the purchase of shaféise Warrant Stock covered by such Warrant aakles payment herewith in full therefor at the
price per share provided by such Warrant.

Check one box

O | am attaching a cashier’s, personal or certifieelok, or have arranged for a wire transfer of imiattetly available funds to the
Company, in an amount equal to the Aggregate Eseferice.

O In lieu of paying cash, | have elected to receivehdesser number of shares of Common Stock asndeesd pursuant to
Section 1B(ii) of the attached Warrant.

By:
Name:
Title:




Exhibit 10.5
Subordination Agreement
Creditor(s): Borrower(s):

NETLIST, INC., a Delaware corporation NETLIST, INC., a Delaware corporation
51 Discovery, Suite 150

Irvine, CA 92618

Attn: Gail Sasaki, CFO

Fax: 949.435.0031

Email: gsasaki@netlist.com

NETLIST ELECTRONICS (SUZHOU) CO., LTD.
Building A1, EPZ district B,

#288 Shengpu Road,

Suzhou Industrial Park,

China 215121

NETLIST HK LIMITED

c/o Reed Smith Richards Butler
20" floor, Alexandra House
18 Chater Road, Central

Hong Kong

Dated as of July 18, 2013

This Subordination Agreementis entered into between DBD CREDIT FUNDING LLC (‘haer”), whose address is 1345 Avenue of the
Americas, 46th Floor, New York, NY 10105, and tiheditor(s) named above (individually and collechiyend jointly and severally, the
“Creditor”).

1. Subordination . To induce Lender in its discretion to extend d@rexlthe above-named borrower (“Borrower”) pursiuan
that Loan and Security Agreement, dated as of gectife Date on or about the date hereof (as antendstated supplemented, or otherwise
modified from time to time, the “Loan Agreementijhich credit is guarantied by any present or fugwarantor of the Obligations
(“Guarantor”; the Borrower and the Guarantor afemred to herein, individually and collectively, the “Obligor”), the Creditor hereby agrees
to subordinate and does hereby subordinate payloyehe Obligor of any and all indebtedness of thigar, now or hereafter incurred,
created or evidenced, to the Creditor, however suidébtedness may be hereafter extended, renewaddenced (together with all collateral,
security and guarantees, if any, for the paymeaingfsuch indebtedness) (collectively, the “Juliebt”), to the payment in full in cash to
Lender of any and all present and future indebtssln@bilities, guarantees and other obligatiefigvery kind and description (including
without limitation any interest, charges and oth@ms accruing after the filing of a petition byagrainst Obligor under the Bankruptcy Code
equivalent statute)), of the Obligor to Lender ungiein connection with the Loan Agreement or attyeo Loan Document (as such term is
defined in the Loan Agreement) (collectively, tf&ehior Debt”), and the
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Fortress Credit Corp.

Creditor agrees not to ask for, demand, sue fke, ta receive any payments with respect to allngr@art of the Junior Debt or any security
therefor, unless and until all of the Senior Dedniehnbeen paid and performed in full, except thabiflefault or event of default and no event
which, with notice or passage of time or both, vdotdnstitute a default or event of default, hasuoexl under any documents or instruments
evidencing or relating to the Senior Debt, bothobefand after giving effect to the following payrserthen intercompany trading obligations
and other regularly scheduled payments with redpeitte Junior Debt may be made in the ordinarys®of business; provided, further, that
non-cash accruals in respect of the Junior Debtlmeaeflected in the respective books and recdr@bbigor and Creditor irrespective of the
existence of any such default or event of default.

The word “indebtedness” is used herein in its ncostprehensive sense and includes without limitagioy and all present and future loans,
advances, credit, debts, obligations, liabilitiepresentations, warranties, and guarantees, dfiadyand nature, absolute or contingent,
liquidated or unliquidated, and individual or jai@reditor represents and warrants to Lender tieaObligor is now indebted to the Creditor in
the amounts set forth on Schedule 1 attached hangtainder the notes and/or documents (if any)riteston Schedule 1 attached hereto and
that the same is all outstanding indebtedness ofsimg the Obligor to the Creditor (but the subosdian set forth herein shall not be affected
by any lack of any such attached Schedule 1).

2. Distribution of Assets. The Creditor further agrees that upon any distidn of the assets or readjustment of the
indebtedness of the Obligor whether by reasomoidiation, composition, bankruptcy, arrangemerntgirership, assignment for the benefit of
creditors or any other action or proceeding invadvihe readjustment of all or any of the Junior Debthe application of the assets of the
Obligor to the payment or liquidation thereof, Lenghall be entitled to receive payment in fultash of all of the Senior Debt prior to the
payment of all or any part of the Junior Debt, andrder to enable Lender to enforce its rightshader in any such action or proceeding,
Lender is hereby irrevocably authorized and empeudén its discretion (but without any obligation loender’s part) to make and present for
and on behalf of the Creditor such proofs of clamainst the Obligor on account of the Junior Deltender may deem expedient or proper
and to vote such proofs of claim in any such prdioeeand to receive and collect any and all divitkear other payments or disbursements
made thereon in whatever form the same may begragsued and to apply same on account of the EBaibt. The Creditor further agrees to
execute and deliver to Lender such assignmentther mstruments as may be required by Lenderderaio enable Lender to enforce any and
all such claims and to collect any and all divideod other payments or disbursements which maydserat any time on account of all and
of the Junior Debt.

3. Transfer of Subordinated Debt. The Creditor shall not sell, pledge, assign beowise transfer, at any time while this
Agreement remains in effect, any rights, claimnteiest of any kind in or to any of the Junior Ddither principal or interest, without first
notifying Lender and making such transfer expresalyject to this Subordination Agreement in fornd anbstance satisfactory to Lender. The
Creditor represents and warrants to Lender thaCteditor has not sold, pledged, assigned or otisertwansferred any of the Junior Debt, or
any interest therein or collateral or security éfier to any other person. The Creditor will conently endorse all notes and other written
evidence of the Junior Debt with a statement they are subordinated to the Senior Debt pursuathietterms of this Agreement, in such form
as




Lender shall require, and the Creditor will exhibi¢ originals of such notes and other written ena® of the Junior Debt to Lender so that
Lender can confirm that such endorsement has bee€le iiibut no failure to do any of the foregoing katéct the subordination of the Junior
Debt provided for herein, which shall be fully effee upon execution of this Agreement).

4, Lender’s Rights. This is a continuing agreement of subordinatiod Bender may continue, without notice to the Ciadli
to extend credit or other accommodation or berefit loan monies to or for the account of the Obligaeliance hereon. Lender may at any
time, in its discretion, renew or extend the timhi@ayment of all or any Senior Debt, modify the Beebt and any terms or provisions
thereof or of any agreement relating thereto, waiveelease any collateral which may be held tlograf any time, and make and enter into an
such agreement or agreements as Lender may deger mrodesirable relating to the Senior Debt, withaotice to or further consent from the
Creditor and without any manner impairing or affiegtthis Agreement or any of Lender’s rights heidam The Creditor waives notice of
acceptance hereof, notice of the creation of amyjd8®ebt, the giving or extension of any creditl®nder to the Obligor, or the taking,
waiving or releasing of any security therefor, log tnaking of any modifications, and the Creditorvwea presentment, demand, protest, notice
of protest, notice of default, and all other nadite which the Creditor might otherwise be entitl€dis Section 4 applies to each Creditor in its
capacity as a creditor of the Obligor, and notuiatsCreditor’s direct capacity as an Obligor.

5. Revivor . If, after payment of the Senior Debt, the Obliwereafter becomes liable to Lender on accouttt@Senior Debt,
or any payment made on the Senior Debt shall fgiraason be returned by Lender, this Agreement giexieupon in all respects become
effective with respect to such subsequent or raiedtSenior Debt, without the necessity of anyhieract or agreement between Lender an
Creditor.

6. General. This Agreement sets forth in full all of the repentations and agreements of the parties witlecesp the subject
matter hereof and supersedes all prior discussiepsgsentations, agreements and understandingsdrethe parties. This Agreement may no
be modified or amended, nor may any rights hereubdevaived, except in a writing signed by theiparhereto. In the event of any litigation
between the parties based upon, arising out af, any way relating to this Agreement, the prewajlparty shall be entitled to recover all of
costs and expenses (including without limitaticilorieys’ fees) from the non-prevailing party. Tleetfes agree to cooperate fully with each
other and take all further actions and executéugther documents from time to time as may be neally necessary to carry out the purposes
of this Agreement. This Agreement shall be govermethe laws of the State of New York, without reyfor choice of law provisions. Each
Creditor and Lender consent to the exclusive jictgzh of the Supreme Court of the State of NewkRrsitting in New York County and of the
United States District Court of the Southern Dedtaf New York, and any appellate court from angréof; provided, however, that nothing in
this Agreement shall be deemed to operate to ptedlender from bringing suit or taking other legafion in any other jurisdiction to realize
on the Collateral or any other security for thei@dtions, or to enforce a judgment or other cowleoin favor of Lender. Each Creditor here
waives personal service of the summons, complaanis$ other process issued in such action or sdiegrees that service of such summons,
complaints, and other process may be made by eegisor certified mail addressed to a Creditohataddress set forth in the Loan Agreemer
and that service so made shall be deemed complptatthe




earlier to occur of such Creditor’s actual recéigtreof or three (3) days after deposit in the thSils, proper postage prepaid. Each Creditor
represents and warrants that all actions on thieopauch Creditor, its officers, directors, parsj@nanagers, members and shareholders, as
applicable, necessary for the authorization of Agjseement and the performance of all obligatiohsuch Creditor hereunder have been taker
and that the execution, delivery and performancandf compliance with this Agreement will not resalany material violation or default of
any term of any of its charter, formation or otbeganizational documents (such as Articles or @eate of Incorporation, bylaws, partnership
agreement, operating agreement, etc., as appl)catis Agreement shall be binding upon the Creditad its successors and assigns and she
inure to the benefit of Lender and Lender’s suamessand assigns.

7. WAIVER OF RIGHT TO JURY TRIAL; JUDICIAL REFERENCE .EACH PARTY HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO
A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY ( WHETHER BASED ON CONTRACT, TORT OR ANY
OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE
OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INT O THIS AGREEMENT AND THE OTHER LOAN
DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVER S AND CERTIFICATIONS IN THIS SECTION 7.

WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE THEIR RESPECTIVE
RIGHT TO A TRIAL BY JURY, each Creditor irrevocably and unconditionally agréet it will not commence any action, litigation
proceeding of any kind or description, whetheraw lor equity, whether in contract or in tort oretivise, against Lender, or any Related Party
of Lender in any way relating to this Agreementta transactions relating hereto, in any forum iothan the courts of the State of New York
sitting in New York County, and of the United Staf@istrict Court of the Southern District of New rkpand any appellate court from any
thereof, and each of the parties hereto irrevocabtiunconditionally submits to the jurisdictionsafch courts and agrees that all claims in
respect of any such action, litigation or procegdimay be heard and determined in such New YorleSttrt or, to the fullest extent permitted
by applicable law, in such federal court. Eachhaf parties hereto agrees that a final judgmemntynsach action, litigation or proceeding shall
be conclusive and may be enforced in other jurtgais by suit on the judgment or in any other mapmevided by law. Nothing in this
Agreement shall affect any right that Lender mayeotvise have to bring any action or proceedingirajeao this Agreement against a Creditor
or its properties in the courts of any jurisdiction

[remainder of column and page intentionally lefirik; signature page immediately follows]
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IN WITNESS WHEREOF , the parties hereto have caused this Agreemdrg txecuted and delivered as of the date firstabov

written.
Creditor:
NETLIST, INC.

By: /s/ Gail Sasaki

Name: Gail Sasaki
Title:  Chief Financial Officer

Subordination Agreeme




Creditor:

NETLIST ELECTRONICS (SUZHOU)
CO., LTD.

By: /s/ Gail Sasaki
Name: Gail Sasaki
Title:  Director

NETLIST HK LIMITED

By: /s/ Gail Sasaki
Name: Gail Sasaki
Title:  Director

Subordination Agreeme




Lender:

DBD CREDIT FUND ING LLC

By: /s/ Constantine M. Dakolias

Name: CONSTANTINE M. DAKOLIAS

Title:  PRESIDENT

Signature Page to Intercompany Subordination Agezg¢m




OBLIGOR’S AGREEMENT

The undersigned Obligor hereby acknowledges recéiatcopy of the foregoing Subordination Agreerneerd agrees not to pay any
Junior Debt, except as provided therein. In thene@bligor breaches this Agreement or any of tlevisions of the foregoing Subordination
Agreement, Obligor agrees that, in addition toogtler rights and remedies Lender has, all of thedB@®ebt shall, at Lender’s option and
without notice or demand, become immediately dukayable, unless Lender expressly agrees in gritirwaive such breach. No waiver by
Lender of any breach shall be effective unlessriting signed by one of Lender’s authorized offgeand no such waiver shall be deemed to
extend to or waive any other or subsequent bre&dbligor further agrees that, at any time and frometto time, the foregoing Subordination
Agreement may be altered, modified or amended yéeand the Creditor without notice to Obligor avithout further consent by Obligor.

Obligor:
NETLIST, INC.
By: /s/ Gail Sasaki

Name: Gail Sasaki
Title:  Chief Financial Officer

Subordination Agreeme




SCHEDULE 1
As of June 29, 2013, Netlist Electronics (Suzhoa), Ctd. owed $2,466, 225 to Netlist, Inc.

As of June 29, 2013, Netlist HK Limited owed $0t6(\etlist, Inc.




Exhibit 10.6
AMENDMENT TO LOAN DOCUMENTS
THIS AMENDMENT TO LOAN DOCUMENTS (this “Amendment”) is entered into as of July 1813, by and between SILICON
VALLEY BANK (“Bank” or “Silicon”) and NETLIST, INC., a Delaware corporation (“Borrower”). Borroweckief executive office is
located at 51 Discovery, Suite 150, Irvine, CA 9261
RECITALS

A. Bank and Borrower are parties to that certain Laxaeh Security Agreement with an Effective Date ofdber 31, 2009 (as
amended, modified, supplemented or restated, tharflAgreement”) in effect between Bank and Borrower

B. Bank has extended credit to Borrower for the puepqeermitted in the Loan Agreement.

C. Bank has agreed to so amend the Loan Agreemenbnbuto the extent, in accordance with the tersadject to the
conditions and in reliance upon the representaimaswarranties set forth below.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and otj@od and valuable consideration, the receiptaatedjuacy
of which is hereby acknowledged, and intendingeddgally bound, the parties hereto agree as fatlow

1. Definitions. Capitalized terms used but not defined in thisehdment shall have the meanings given to themeitfan
Agreement.
2. Amendments to Loan Documents.Subject to the terms of Section 8 below and angratbnditions precedent set forth

below, the Loan Agreement is amended as followiectfe on the date hereof (except where a diffeeffiective date is specified below):

2.1 Limited Waiver Regarding TNW Defaults. Borrower has advised Bank that Borrower has faiecomply with
the Tangible Net Worth Financial Covenant set famt&ection 6.9(b) of the Loan Agreement for thenptiance periods ending October 31,
2012, November 30, 2012, December 31, 2012, Jar8i1arg013, February 28, 2013, March 31, 2013, A3®#il2013 and May, 31, 2013
(collectively, the “Existing TNW Covenant DefauljsBorrower has advised Bank that Borrower anticip&ésg to comply with the Tangib
Net Worth Financial Covenant set forth in Sectio®(I6) of the Loan Agreement for the compliance getending June 30, 2013 (t
“Anticipated Default” and together with the ExiggifNW Covenant Defaults, the “TNW Defaults”). Bower hereby acknowledges the TNW
Defaults. Bank and Borrower agree that the BorrsvVENW Defaults are hereby irrevocably waivedisltinderstood by the parties hereto,
however, that such waiver does not constitute aevaf any other provision or term of the Loan Agreent or any related document, nor an
agreement to waive in the future these covenaramyiother provision or term of the Loan Agreenmmany related document.
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2.2 Modification Regarding Availability Due to Deletion of BB Blocked Amount. Section 2.1.1(a) of the Loan
Agreement that currently reads as follows:

€) Availability . Subject to the terms and conditions of this Agnent and to deduction of Reserves (without
duplication of the BB Blocked Amount component loé Borrowing Base), Bank shall make Advances noteding
the Availability Amount. Amounts borrowed hereundgay be repaid and, prior to the Revolving Linetiutiy

Date, reborrowed, subject to the applicable temusanditions precedent herein.

is hereby amended in its entirety to read as fadtow
€) Availability . Subject to the terms and conditions of this Agrent and to deduction of Reserves, Bank
shall make Advances not exceeding the Availabfityount. Amounts borrowed hereunder may be repadf] prior
to the Revolving Line Maturity Date, reborrowedbpact to the applicable terms and conditions prenebderein.

2.3 Modified Streamline Provision. Section 2.1.1(b) of the Loan Agreement is herebgraded in its entirety to read
as follows:

(b) Streamline Period [Omitted].

2.4 Deletion of Term Loan Provision. Section 2.1.6 of the Loan Agreement is hereby ameridits entirety to read .
follows:

2.1.6 Term Loan. [Omitted].

25 Modified Interest Rate. Section 2.3(a) of the Loan Agreement is hereby a®eéiin its entirety to read as follows:
€) Interest Rate
@ Advances Subject to Section 2.3(b), the principal amaurtstanding under the Revolving Line

shall accrue interest at a per annum rate equald@nd three-quarters of one percentage poinis¢2) above the
Prime Rate; which interest shall be payable morithgccordance with Section 2.3(f) below.

(i) Term Loan. [Omitted].




2.6 Modified Collateral Monitoring Fee. Section 2.4(e) of the Loan Agreement is hereby aleéiin its entirety to
read as follows:

(e) Collateral Monitoring Fee A monthly collateral monitoring fee of $1,500,@@&yable in arrears on the last
day of each month (prorated for any partial monttha beginning and upon termination of this Agreet)

provided, however, for any month during which at all times there aoeCredit Extensions outstanding, then such
fee shall be $0.00; and

2.7 Modified Use of Proceeds. Section 5.10 of the Loan Agreement is hereby alaéiin its entirety to read as
follows:

5.10 Use of ProceedsBorrower shall use the proceeds of the Credit Eitars solely as working capital and to fi
its general business requirements and not for patstamily, household or agricultural purposesoodirectly pay
down any obligations owed Fortress Credit Corp.

2.8 Modified Submission of Transaction ReportsSection 6.2(a) of the Loan Agreement is hereby aleérn its
entirety to read as follows:

€) a Transaction Report (and any schedules relatedtt)e(i) when no Credit Extension is outstanding,
monthly (within twenty (20) days after the end atk month) and at the time of each request fordraAce; and
(ii) at all times when a Credit Extension is outsting, weekly and at the time of each request ficAdvance;

2.9 Modified Collections. Section 6.3(c) of the Loan Agreement is hereby atedrin its entirety to read as follows:

(c) Collection of Accounts Until payment in full in cash of all Advancesdaall other Obligations relating to
the Revolving Line (other than inchoate indemnijigations) and Bank’s obligations to make Advanaed any
other Credit Extensions relating to the Revolvirige_have terminated (provided that Borrower’s addiign under
this sentence shall not end at a time when any ttofdDefault exists), Borrower shall be a partyattockbox
agreement in such form as Bank may specify inotedgfaith business judgment (th&6ckbox Agreement”) with
Bank and a lockbox provider (thd-bckbox Provider ”). The Lockbox Agreement and Lockbox Providerlsha
acceptable to Bank. Borrower shall use the locldmidress as the payment address on all invoicesddsy
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Borrower and shall direct all its Account Debtargeémit their payments to the lockbox address. Odekbox
Agreement shall provide that the Lockbox Providellsremit all collections received in the lockbimxBank. Upon
Bank’s receipt of such collections, Bank shall gghe same as follows:

(i) Bank shall apply such proceeds to the outstandithgpAces, and if all outstanding Advances hav
been paid in full, Bank shall deposit the remaind&y the operating account of Borrower at Bank
that is designated by Borrower; and

(iii) If a Default or Event of Default has occurred amdantinuing, without limiting Bank’s other
rights and remedies, Bank shall have the righpfayasuch proceeds pursuant to the terms of
Section 9.4 hereof.

It is understood and agreed by Borrower that tkistiBn does not impose any affirmative duty on Baméo any act
other than to turn over such amounts. Withoutthtion on the foregoing, whether or not an Everibefault has
occurred and is continuing, Borrower shall holdpaments on, and proceeds of, Accounts that Barogceives,
in trust for Bank, and Borrower shall immediateglider all such payments and proceeds to Bankair tiriginal
form, duly endorsed, to be applied to the Oblig&ipursuant to the terms of Sections 2.5(b) andhérdof.

2.10 Modified Tangible Net Worth Financial Covenant. Section 6.9(b) of the Loan Agreement is hereby atadrin
its entirety to read as follows:

(b) Tangible Net Worth A Tangible Net Worth of at least the followifigMinimum Tangible Net Worth”)

0] For each of the months ending July 31, 2013, Auglis2013 and September 30, 2013:
$5,000,00lus (i) 50% of all consideration received aftex thate hereof for equity securities and subordihdébt
of the Borrower, plus (ii) 50% of the Borrower’striecome in each fiscal quarter ending after thie éereof; and
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2.11

(i) For each of the months ending October 31, 2013eNter 30, 2013 and December 31, 2013:
$4,000,00lus (i) 50% of all consideration received aftex thate hereof for equity securities and subordiheébt
of the Borrower, plus (ii) 50% of the Borrower’striecome in each fiscal quarter ending after thie éhereof; and

(iii) For the month ending January 31, 2014 and for eamfith ending thereafte$3,000,00(lus
(i) 50% of all consideration received after theedia¢reof for equity securities and subordinated déthe Borrower,
plus (ii) 50% of the Borrower’s net income in edidtal quarter ending after the date hereof.

The anticipated $1,000,000 to be received by Boerdwom MidSummer Capital on or about July 15, 264r3he
issuance of equity securities to MidSummer Capgitalll not be included in the aforementioned 50%vigion.
Increases in the Minimum Tangible Net Worth baseaansideration received for equity securities suolordinated
debt of the Borrower shall be effective as of thd ef the month in which such consideration is rezxd and shall
continue effective thereafter. Increases in theiiirm Tangible Net Worth based on net income stakffiective ol
the last day of the fiscal quarter in which saitlineome is realized, and shall continue effecthareafter. In no
event shall the Minimum Tangible Net Worth be deses.

Modified Dispositions Covenant. Section 7.1 of the Loan Agreement is hereby amebgiatkeleting the phrase

“and (c) consisting of Permitted Liens and Perrditievestments.” and substituting in lieu therea gihrase “(c) the NVvault Patent
Monetization Transaction and (d) consisting of Heed Liens, Permitted Licenses and Permitted Itnaests.”

read as follows:

2.12

Intercreditor Provision. The following language is hereby added to the LAgreement as Section 12.17 and shal

12.17 Intercreditor Agreement . Notwithstanding anything herein or in any othean Document to the
contrary, in the event of any inconsistency betwiberprovisions of this Agreement or any other LBemtument
and the provisions of the Intercreditor Agreemeithwiespect to the Collateral or any Lien or seguriterest
required or created hereunder or under any othan [Dmcuments, or the creation, perfection or pgidhereof, or
matters related to the delivery of possessory @l or any payment terms, or any rights and ckesewith respec
to the foregoing, the provisions of the IntercrediAgreement shall govern and control.
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2.13 Modified Definition of BB Blocked Amount. The definition of BB Blocked Amount set forth 8®ection 13.1 of
the Loan Agreement that currently reads as follows:

“ BB Blocked Amount” is defined within the definition of “Borrowing B&".
is hereby amended in its entirety to read as fadtow
“ BB Blocked Amount” [Omitted].

2.14 Modified Definition of Borrowing Base. The definition of Borrowing Base set forth in 8en 13.1 of the Loan
Agreement that currently reads as follows:

“ Borrowing Base” is (a) 80% (the “A/R Advance Rate” and also an ‘Advance Rate”) of Eligible Accounts
minus (b) the amount of Two Million Dollars ($2,0000) (the “BB Blocked Amount”), as determined by Bank
from Borrower’s most recent Transaction Reportyjated, however, that Bank may decrease any oneooe of the
Advance Rates in its good faith business judgmaséd on events, conditions, contingencies, or rigksh, as
determined by Bank, may adversely affect Collaterdorrower.

is hereby amended in its entirety to read as fdalow

“ Borrowing Base” is 80% (the “A/R Advance Rate” and also an ‘Advance Rate”) of Eligible Accounts, as
determined by Bank from Borrower’s most recent Seartion Report; provided, however, that Bank mayrekese
any one or more of the Advance Rates in its godh fasiness judgment based on events, conditmmgjngencies,
or risks which, as determined by Bank, may advgraféct Collateral or Borrower.

2.15 Modified Definition of Permitted Indebtedness. The definition of Permitted Indebtedness setfamtSection 13.
of the Loan Agreement is hereby amended by (i)talgjehe phrase “(a) through (f)” in the existingwse (g) thereof and substituting in lieu
thereof the phrase “(a) through (g)”, (ii) renumbgrthe existing




clause “(g)” to be clause “(h)” and (iii) insertitige following new clause (g) that shall read dko¥es:
(9) the Fortress Financing; and

2.16 Modified Definition of Permitted Liens. The definition of Permitted Liens set forth incBen 13.1 of the Loan
Agreement is hereby amended by (i) inserting thieviong phrase at the beginning of clause (g) tbéré(i) Permitted Licenses and (ii) any”
and (ii) deleting the “and” at the end of clausktftereof, deleting the period at the end of clgijsiereof and substituting in lieu thereof the
phrase “; and” and inserting the new clause (jhatend thereof that shall read as follows:

()] the Fortress Security Interest.

2.17 Additional Definitions. Section 13.1 of the Loan Agreement is hereby ateéno add following definitions in
proper alphanumeric order:

“ Fortress Financing” has the meaning given to such term in the Conskted on or about July 17, 2013, by and
between Borrower and Bank.

“ Fortress Security Interest” is the Lien securing the Fortress Financing oy permitted refinancing thereof).

“Intercreditor Agreement” is that certain Intercreditor Agreement dated oatwut July 17, 2013 between DBD
Credit Funding LLC and Bank, as such document neagrbended, restated, amended and restated, suppdehoe
otherwise modified from time to time.

“ NVvault Assets” are the patents and patent applications liste8lcinedule A hereto, together with any and all
(i) continuations, continuations in part, divisitmaeissues, or reexaminations of any of the foirag (ii) present or
future United States patents claiming common gsion whole or in part with any of the foregoingyda(iii) all
foreign patents and/or applications for patents dhne, or in the future become, counterparts o€lam priority in
whole or in part to, any of the foregoing.

“ NVvault Patent Monetization Transaction” is any sale or other divestiture of, or the lisgg of or other
transactions with respect to, the NVvault Assets.

“ Permitted Licenses” are (a) licenses of over-the-counter software ihaommercially available to the public, and
(b) exclusive and non-exclusive licenses for thee afsthe Intellectual Property of Borrower or arfyite Subsidiaries
entered into in the ordinary course of businessyiged, that, with respect to each such license desciibethuse
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(b), (i) no Event of Default has occurred or is timuming at the time of such license; and (ii) tleeihse constitutes an
armsiength transaction, the terms of which (v) do mefpressly or constructively, provide for a sal@ssignment ¢
legal transfer of title of any Intellectual Propertw) include commercially reasonable terms, (@)t permit any
sublicensing or other granting of rights or immigstthereunder by the licensee to third partigsefothan
sublicenses to such licensee’s customers in thaamdcourse of business that are limited to tH#isense of rights
under any Intellectual Property of Borrower orSigbsidiaries solely in connection with the userof bcensed
products of the applicable licensee by such custemeproducts of Borrower or its Subsidiaries tédxy such
licensee), (y) do not permit the acquirer of angtslicensee to exercise rights under such licersep with respect
to the licensed products of such licensee as tine sxisted at the time of the acquisition of suckrisee (and any
reasonably foreseeable new versions of such licepselucts), and (z) do not otherwise limit Borrovirem
licensing or asserting rights under its Intellet®@perty to or against third parties that areaparty to such licen
agreement; provided furth#rat, in the case of any exclusive license, (i)rBeer obtains Bank’s written consent
prior to entering into any such exclusive licensbi¢h consent shall not be unreasonably withheldy, (ii) any sucl
license is made in connection with a bona fide cmafe collaboration or partnership, and is apprdwe8orrower’s
(or the applicable Subsidiary’s) board of directdmst (a) may be exclusive as to a particular fefldse and/or
geographic territory outside of the United Stategp) may be exclusive for a particular field seuwwithin the
geographic territory of the United States.

2.18 Deletion of Definition of Streamline Period. The definition of Streamline Period set forttSaction 13.1 of the
Loan Agreement is hereby amended in its entireteéal as follows:

“Streamline Period” [Omitted].

2.19 Deletion of Definition of Streamline Requirements. The definition of Streamline Requirements sethfan
Section 13.1 of the Loan Agreement is hereby anmeirdés entirety to read as follows:

“Streamline Requirements” [Omitted].




2.20 Covenant Regarding Notice of Prepayment of FortresBebt. Borrower covenants and agrees that it shall ple
Bank with at least five (5) Business Days’ prioiitten notice of any proposed payment of Borroweb#igations owed to Fortress (as herein
defined) other than regularly scheduled paymentwiotipal and interest with respect to any teramlonade by Fortress to Borrower.

2.21 Collateral; Exhibit A. Exhibit A to the Loan Agreement is hereby amenioigddding the following sentence to
the end thereof:

Notwithstanding the foregoing, the Collateral shmalt include any NVvault Assets.
2.22 Condition Precedent — Cash Secure Letters of Credit As a condition precedent to the effectivenesisf
Amendment, Borrower shall cash secure all outstaniisued Letters of Credit issued by Bank forlteeefit of Borrower in form and
substance satisfactory to Bank in its discretion.

2.23 Condition Precedent — Fortress. As a condition precedent to the effectiveneghisfAmendment, each of the
following shall have occurred:

(a) The proposed financing from DBD Credit Funding L{€ortress”)to Borrower, as previously disclosec
Bank in writing, shall have closed and funded;

(b) The Term Loan shall have been indefeasibly pafdlinand

(c) Bank shall have received the Intercreditor Agreerbgrand between Fortress and Bank, in form and
substance satisfactory to Bank in its discretiary @xecuted by each of Fortress and Borrower.

3. Limitation of Amendments.

3.1 The amendments set forth$ection 2, above, are effective for the purposes set foetiein and shall be limited
precisely as written and shall not be deemed tbéa consent to any amendment, waiver or modificatf any other term or condition of any
Loan Document, or (b) otherwise prejudice any rightemedy which Bank may now have or may havéaéniftiture under or in connection
with any Loan Document.

3.2 This Amendment shall be construed in connectioh aitd as part of the Loan Documents and all tecorgjitions,
representations, warranties, covenants and agressettorth in the Loan Documents (as amendetiisyAimendment, as applicable) are
hereby ratified and confirmed and shall remairuihfbrce and effect.
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4. Representations and Warranties. To induce Bank to enter into this Amendment, Baer hereby represents and warrants
to Bank as follows:

4.1 Immediately after giving effect to this Amendme(at) the representations and warranties containétkihoan
Documents are true, accurate and complete in détniahrespects as of the date hereof (excepta@titent such representations and warrantie
relate to an earlier date, in which case theyraie and correct as of such date, or except aswageepreviously disclosed in writing by
Borrower to Bank), and (b) no Event of Default basurred and is continuing;

4.2 Borrower has the power and authority to executedatider this Amendment and to perform its obligat under
the Loan Documents, as amended by this Amendment;

4.3 The organizational documents of Borrower delivareBank as of the date hereof (as of the Effediiaée with
respect to Borrower’s certificate of incorporatieajnain true, accurate and complete and have rot biherwise amended, supplemented or
restated and are and continue to be in full formk effect;

4.4 The execution and delivery by Borrower of this Amderent and the performance by Borrower of its olbiliges
under the Loan Documents, as amended by this Amendiave been duly authorized,;

4.5 The execution and delivery by Borrower of this Amerent and the performance by Borrower of its oidyes
under the Loan Documents, as amended by this Amengmo not and will not contravene (a) any lawegyulation binding on or affecting
Borrower, (b) any contractual restriction with a$am binding on Borrower, (c) any order, judgmendecree of any court or other
governmental or public body or authority, or sulislon thereof, binding on Borrower, or (d) the argational documents of Borrower;

4.6 The execution and delivery by Borrower of this Amderent and the performance by Borrower of its olbiliges
under the Loan Documents, as amended by this Amentdmo not require any order, consent, approvanse, authorization or validation of,
or filing, recording or registration with, or exetigm by any governmental or public body or authgritr subdivision thereof, binding on either
Borrower, except as already has been obtained denzend

4.7 This Amendment has been duly executed and deliveydgbrrower and is the binding obligation of Boser,
enforceable against Borrower in accordance witteitsis, except as such enforceability may be lidnite bankruptcy, insolvency,

reorganization, liquidation, moratorium or othensar laws of general application and equitablexgiples relating to or affecting creditors’
rights.

5. Release by Borrower. Borrower hereby agree as follows:

5.1 FOR GOOD AND VALUABLE CONSIDERATION , Borrower hereby forever relieves, releases, aschdrges
Bank and its present or former
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employees, officers, directors, agents, represeattattorneys, and each of them, from any andailins, debts, liabilities, demands,
obligations, promises, acts, agreements, costegmehses, actions and causes of action, of evpey kind, nature, description or character
whatsoever, whether known or unknown, suspecteshsuspected, absolute or contingent, arising oat of any manner whatsoever
connected with or related to facts, circumstanisssies, controversies or claims existing or ari§iom the beginning of time through and
including the date of execution of this Amendmetiectively “ Released Claims). Without limiting the foregoing, the Releasethitns
shall include any and all liabilities or claimssanig out of or in any manner whatsoever conneci#iu av related to the Loan Documents, the
Recitals hereto, any instruments, agreements armdents executed in connection with any of the foiregj or the origination, negotiation,
administration, servicing and/or enforcement of ahthe foregoing.

5.2 In furtherance of this release, Borrower expreasknowledges and waives any and all rights undeti®e1542 of
the California Civil Code, which provides as follew

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR
EXPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED H IS OR HER SETTLEMENT WITH THE
DEBTOR.” (Emphasis added.)

5.3 By entering into this release, Borrower recognibes no facts or representations are ever absploggtain and it
may hereafter discover facts in addition to oratiht from those which it presently knows or badgto be true, but that it is the intention of
Borrower hereby to fully, finally and forever setdind release all matters, disputes and differekoesvn or unknown, suspected or
unsuspected; accordingly, if Borrower should subeatly discover that any fact that it relied uporentering into this release was untrue, or
that any understanding of the facts was incoriatrower shall not be entitled to set aside thisage by reason thereof, regardless of any
claim of mistake of fact or law or any other circstances whatsoever. Borrower acknowledges thanivt relying upon and has not relied
upon any representation or statement made by Bahk@spect to the facts underlying this releaseidr regard to any of such party’s rights
or asserted rights.

5.4 This release may be pleaded as a full and comgéfemse and/or as a cross-complaint or counteragmmst any
action, suit, or other proceeding that may be fintgtd, prosecuted or attempted in breach of théase. Borrower acknowledges that the reli
contained herein constitutes a material induceneBank to enter into this Amendment, and that Bankild not have done so but for Bank’s
expectation that such release is valid and enfbiegn all events.
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55 Borrower hereby represents and warrants to BarkBamk is relying thereon, as follows:

€)) Except as expressly stated in this Amendment, @eBlank nor any agent, employee or representafive o
Bank has made any statement or representationrtoBer regarding any fact relied upon by Borroweentering into this Amendment.

(b) Borrower has made such investigation of the faetsaning to this Amendment and all of the matters
appertaining thereto, as it deems necessary.

(c) The terms of this Amendment are contractual ancamoere recital.

(d) This Amendment has been carefully read by Borrother contents hereof are known and understood by
Borrower, and this Amendment is signed freely, aittiout duress, by Borrower.

(e) Borrower represents and warrants that it is the aotl lawful owner of all right, title and interé@stand to
every claim and every other matter which it reledserein, and that it has not heretofore assignéwasferred, or purported to assign or
transfer, to any person, firm or entity any claion®ther matters herein released. Borrower shd#rimify Bank, defend and hold it harmless
from and against all claims based upon or arigingpnnection with prior assignments or purportesigmsnents or transfers of any claims or
matters released herein.

6. Bank Expenses.Borrower shall pay to Bank, when due, all Bank Ehges (including reasonable attorneys’ fees and
expenses), when due, incurred in connection wituosuant to this Amendment.

7. Counterparts. This Amendment may be executed in any numbeouwfiterparts and all of such counterparts takenthege
shall be deemed to constitute one and the sanrernnsit.

8. Effectiveness. This Amendment shall be deemed effective updth@due execution and delivery to Bank of this
Amendment by each party hereto and (b) Borroweaignent of an amendment fee in an amount equal@@80. The above-mentioned fee
shall be fully earned and payable concurrently wh#h execution and delivery of this Amendment amallde nonrefundable and in addition
all interest and other fees payable to Bank unaei.ban Documents. Bank is authorized to chargk fees to Borrower’s loan account.

[Remainder of page intentionally left blank; sigmatpage immediately follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment tullyeexecuted and delivered as of the date firiétem above.

BANK BORROWER
Silicon Valley Bank NETLIST, INC.
By By

Name Name

Title Title




Schedule A
NVvault Assets

[See Attached]




EXHIBIT 31.1

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Chun K. Hong, certify that:
1. | have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Rstgant”);

2. Based on my knowledge, this report does not coraaynuntrue statement of a material fact or ométate a material fact
necessary to make the statements made, in ligheafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statementsodimer financial information included in this repdairly present in all
material respects the financial condition, resoftsperations and cash flows of the Registrantfaaral for, the periods presented in this report

4. The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 18a}Hnd 15d-15(e)) and internal control over firaheeporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f)) for the Registrand we have:

a) Designed such disclosure controls and proceduregused such disclosure controls and procedures tiesigned
under our supervision, to ensure that materiakrmédion relating to the Registrant, including itmsolidated subsidiaries, is made known to u:
by others within those entities, particularly dgrihe period in which this report is being prepared

b) Designed such internal control over financial réjpgr, or caused such internal control over finahi@aorting to be
designed under our supervision, to provide readeradsurance regarding the reliability of financegorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) Evaluated the effectiveness of the Registrant’'sldésire controls and procedures and presentedsimeport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of thegeovered by this report based on such
evaluation; and

d) Disclosed in this report any change in the Registsanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgiReant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or i
reasonably likely to materially affect, the Regdasi’'s internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | kadisclosed, based on our most recent evaluatiorterhal control over
financial reporting, to the Registrant’s auditonsl dhe audit committee of the Registrant’s boardigctors (or persons performing the
equivalent functions):

a) All significant deficiencies and material weaknesgethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgnmarize and report financial information;
and

b) Any fraud, whether or not material, that involveamagement or other employees who have a significéein the
Registrant’s internal control over financial refogt

November 12, 201 /s/ Chun K. Honc¢
Chun K. Hong
President, Chief Executive Officer and Chairmathef Boarc
(Principal Executive Officer




EXHIBIT 31.2

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Gail M. Sasaki, certify that:
1. | have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Rstgant”);

2. Based on my knowledge, this report does not coraaynuntrue statement of a material fact or ométate a material fact
necessary to make the statements made, in ligheafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statementsodimer financial information included in this repdairly present in all
material respects the financial condition, resoftsperations and cash flows of the Registrantfaaral for, the periods presented in this report

4. The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 18a}Hnd 15d-15(e)) and internal control over firaheeporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f) for the Registramd we have:

a) Designed such disclosure controls and proceduregused such disclosure controls and procedures tiesigned
under our supervision, to ensure that materiakrmédion relating to the Registrant, including itmsolidated subsidiaries, is made known to u:
by others within those entities, particularly dgrihe period in which this report is being prepared

b) Designed such internal control over financial réjpgr, or caused such internal control over finahi@aorting to be
designed under our supervision, to provide readeradsurance regarding the reliability of financegorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) Evaluated the effectiveness of the Registrant’'sldésire controls and procedures and presentedsimeport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of thegeovered by this report based on such
evaluation; and

d) Disclosed in this report any change in the Registsanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgiReant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or i
reasonably likely to materially affect, the Regdasi’'s internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | kadisclosed, based on our most recent evaluatiorterhal control over
financial reporting, to the Registrant’s auditonsl dhe audit committee of the Registrant’s boardigctors (or persons performing the
equivalent functions):

a) All significant deficiencies and material weaknesgethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgnmarize and report financial information;
and

b) Any fraud, whether or not material, that involveamagement or other employees who have a significéein the
Registrant’s internal control over financial refogt

November 12, 201 /s/ Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




Exhibit 32

CERTIFICATIONS PURSUANT TO 18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANESOXLEY ACT OF 2002

In connection with the Quarterly Report on FormQ@f Netlist, Inc., a Delaware corporation (“Neti)Sor the quarter ended September 28,
2013 (the “Report”), Chun K. Hong, president, clégécutive officer and chairman of the board oflisgtand Gail M. Sasaki, vice president
and chief financial officer of Netlist, each heratsrtifies, pursuant to 18 U.S.C. Section 135@Gdmpted pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002, that, to his or henidedge:

(1) the Report fully complies with thejrerements of Section 13(a) of the Securities ErglaAct of 1934; and

(2 the information contained in the Refairly presents, in all material respects, timamcial condition and results of
operations of Netlist, Inc.

November 12, 2013 /s/ Chun K. Honc
Chun K. Hong
President, Chief Executive Officer and Chairmathef Boarc
(Principal Executive Officer

November 12, 2013 /sl Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




