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Item 1.01 Entry Into a Material Definitive Agreemert.

On December 20, 2012, Netlist, Inc. (the “Compargrijered into a Securities Purchase AgreementPilnechase Agreement”) with certain
investors (the “Purchasers”), pursuant to whichGbenpany has agreed to issue and sell to the Pserhan a registered public offering (the
“Offering”) an aggregate of 1,685,394 shares (fBbdres”) of the Company’s common stock and warrtanpgirchase up to an aggregate of
2,275,282 shares of the Company’s common stocK'{tferants,” and the shares issuable upon exeafifee Warrants, the “Warrant
Shares”) at a per share purchase price of $0.88hzee, for aggregate gross proceeds of approXyriites million and expected net
proceeds, after deducting placement agent feesféerihg costs, of approximately $1.3 million. TBempany expects that the Offering will
close on or about December 26, 2012, subject tsdtisfaction of customary closing conditions. Twmpany intends to use the net proceeds
from the Offering for general corporate purposes.

Pursuant to the terms of the Purchase Agreemetiite atlosing of the Offering the Company will isgtoeeach Purchaser a Warrant to
purchase up to the number of Warrant Shares equal3% of the number of Shares issued and solddio Burchaser in the Offering. Each
Warrant will become exercisable 181 days followting date of its issuance, will have a term of frears commencing on the date when it
first becomes exercisable, and will have an exengigce of $0.89 per share. The exercise pricelmdumber of Warrant Shares issuable
upon exercise of each Warrant are subject to adgr#tin the event of, among other things, certaindactions affecting the Company’s
common stock (including without limitation stocKigpand stock dividends), and certain fundametngaisactions (including without
limitation a merger or other sale-of-company tratisa).

The issuance and sale of the Shares, WarrantdVan@nt Shares (collectively, the “Securities’yegistered under the Securities Act of 1
(the “Securities Act”) pursuant to the Company’'gR&ation Statement on Form S-3 (No. 333-1642@0)ch was declared effective by the
Securities and Exchange Commission (the “SE@"January 20, 2010, as supplemented by a prospgapplement dated December 20, :
and filed with the SEC pursuant to Rule 424(b)({)er the Securities Act. The Securities may oelyffered by means of a prospectus.
Copies of the prospectus and prospectus suppleraartie obtained directly from the Company and@SBEC'’s website at www.sec.gov or
by request at Ascendiant Capital Markets, LLC &818Von Karman Avenue, 16th Floor Irvine, CA 92@ftdy calling (949) 259-4900. No
statement in this document or the attached exhibas offer to purchase or a solicitation of afeofo sell securities. No offer, solicitation or
sale will be made in any jurisdiction in which suaffer, solicitation or sale is unlawful.

On December 20, 2012 the Company entered intoclent Agency Agreement (the “Placement Agreemaitt) Ascendiant Capital
Markets, LLC (“Ascendiant”), pursuant to which Asckant has agreed to act as the Company’s placesmgent in connection with the
Offering. Pursuant to the terms of the Placemegre@ment, in consideration for its placement agentices the Company has agreed to pay
Ascendiant a cash fee equal to 6.0% of the aggragats proceeds received by the Company in theri@df, in addition to reimbursement of
Ascendiant’s expenses up to an amount equal tiesiser of $35,000 and 1% of the aggregate groseeds received by the Company in the
Offering.

A copy of the opinion of Morrison & Foerster LLPa#ng to the legality of the issuance and salthefSecurities in the Offering is attached
as Exhibit 5.1 hereto. The form of Warrant, thedAase Agreement, and the Placement Agreemeniledea$ Exhibits 4.1, 10.1 and 10.2
hereto, respectively, and are incorporated hergireference. The foregoing description of suchusloents and the transactions contemplated
thereby is qualified in its entirety by referenoestich exhibits.

Item 5.03 Amendment to Articles of Incorporation orBylaws; Change in Fiscal Year

On December 19, 2012, the Company’s Board of Dirscadopted Amended and Restated Bylaws. The anmertdimd restatement of the
Bylaws, which is effective as of December 19, 20@2ludes provisions regarding communication arsgldsure by stockholders to the
Company in connection with the Company’s annualtmggeas well as enhanced procedural and forum aréck and other provisions
intended to reflect changes in law and practicedaent years. In addition, the amendment and sstait restricts the ability of the
Company'’s stockholders to call a special meetingtoc¢kholders. A copy of the Company’s Amended Redtated Bylaws is attached hereto
as Exhibit 3.1 and is incorporated by referenceiner

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.

Exhibit No. Description

3.1 Amended and Restated Byla

4.1 Form of Warran

5.1 Opinion of Morrison & Foerster LLI

10.1 Form of Securities Purchase Agreem

10.2 Placement Agent Agreement dated December 20, 20 32db between Netlist, Inc. and Ascendiant Capital

Markets, LLC

23.1 Consent of Morrison & Foerster LLP (contained irhibit 5.1)
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AMENDED AND RESTATED BYLAWS
OF
NETLIST, INC.
ARTICLE 1
OFFICES
Section 1.1 Registered Office.

The registered office of the Corporation in thet&taf Delaware shall be set forth in the Certifeicaf Incorporation of the
Corporation.

Section 1.2 Other Offices.

The Corporation may also have offices at such gtleres, either within or without the State of Dedae, as the Board of Directors
may from time to time determine or the businesthefCorporation may require.

ARTICLE 2
STOCKHOLDERS’ MEETINGS
Section 2.1 Place of Meetings.

€) Meetings of stockholders may be held at such plkitieer within or without the State of Delawarenasy be determined t
the Board of Directors. The Board of Directors mayits sole discretion, determine that the megshall not be held at any place, but may
instead be held solely by means of remote commtiaitas authorized by paragraph (b) of this Sec2idn

(b) If authorized by the Board of Directors in its sdiscretion, and subject to such guidelines andewtores as the Board of
Directors may adopt, stockholders and proxyholdetphysically present at a meeting of stockholdeay, by means of remote
communication:

(1) Participate in a meeting of stockholders; and

(2 Be deemed present in person and vote at a medtstgakholders whether such meeting is to be hedtd a
designated place or solely by means of remote cariwation, provided that (A) the Corporation shaiplement reasonable measures to
verify that each person deemed present and pedhtdteote at the meeting by means of remote comeation is a stockholder or
proxyholder, (B) the Corporation shall implemerasenable measures to provide such stockholderpramgiholders a reasonable opportu
to participate in the meeting and to vote on matsetbmitted to the stockholders, including an oppuaty to read or hear the proceedings of
the meeting substantially concurrently with suchggedings, and (C) if any stockholder or proxyholdstes or takes other action at the
meeting by means of remote communication, a regbsdich vote or other action shall be maintainedhigyCorporation.
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(c) For purposes of these Bylaws, “remote communicasball include (1) telephone or other voice comimations and
(2) electronic mail or other form of written or ue electronic communications satisfying the regmients of Section 2.11(b).

Section 2.2 Annual Meetings.

The annual meetings of the stockholders of the @atjon, for the purpose of election of directonsl or such other business as r
lawfully come before it, shall be held on such daid at such time as may be designated from tinien®by the Board of Directors.

Section 2.3 Special Meetings.

Special meetings of the stockholders of the Cotpmramay be called, for any purpose or purposeshbyChairman of the Board or
the President or the Board of Directors at any ti®aly such business shall be brought before aiapmeeting of stockholders as shall have
been specified in the notice of such meeting.

Section 2.4 Notice of Meetings.

(a) Except as otherwise provided by law or the Cegtficof Incorporation, written notice of each megtirf stockholders,
specifying the place, if any, date and hour anghpse or purposes of the meeting, and the meamsmafte communication, if any, by which
stockholders and proxyholders may be deemed tadsept in person and vote at such meeting, ancktioed date for determining the
stockholders entitled to vote at the meeting, dhsdate is different from the record date for deiamg stockholders entitled to notice of the
meeting, shall be given not less than 10 nor nmuwaie 60 days before the date of the meeting to stacikholder entitled to vote thereat,
directed to his address as it appears upon theshaidke Corporation; except that where the matiére acted on is a merger or consolidation
of the Corporation or a sale, lease or exchangd of substantially all of its assets, such noshall be given not less than 20 nor more than
60 days prior to such meeting. If the Board ofebiors fixes a date for determining the stockhadgntitled to notice of a meeting of
stockholders, such date shall also be the recasdfdadetermining the stockholders entitled toevat such meeting, unless the Board of
Directors determines, at the time it fixes suclordaate, that a later date on or before the dateeameeting shall be the date for making ¢
determination.

(b) If at any meeting action is proposed to be takeithvhf taken, would entitle stockholders fulfilgrthe requirements of
Section 262(d) of the Delaware General Corpordtiw to an appraisal of the fair value of their gsathe notice of such meeting shall
contain a statement to that effect and shall berapanied by a copy of that statutory section.

(c) When a meeting is adjourned to another time orgplaotice need not be given of the adjourned mgéfithe time, place,
if any, thereof, and the means of remote commuiicaif any, by which stockholders and proxyholderay be deemed to be present in
person and vote at such adjourned meeting, areuaced at the meeting at which the
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adjournment is taken unless the adjournment istfare than thirty days, or unless after the adjowmina new record date is fixed for the
adjourned meeting, in which event a notice of tti@a@ned meeting shall be given to each stockhadfleecord entitled to vote at the
meeting; provided, however, that the Board of Dimexz may fix a new record date for determinatiostotkholders entitled to vote at the
adjourned meeting, and in such case shall alsasfithe record date for stockholders entitled tecaaif such adjourned meeting the same or
an earlier date as that fixed for determinatiostotkholders entitled to vote at the adjourned mget

(d) Notice of the time, place and purpose of any megatinstockholders may be waived in writing, eitbefore or after such
meeting, and, to the extent permitted by law, tdllwaived by any stockholder by his attendancestiiem person or by proxy.

(e) Without limiting the manner by which notice othes@imay be given effectively to stockholders, anycedo stockholders
given by the Corporation under any provision ofd¥ere General Corporation Law, the Certificatengrporation, or these Bylaws shall be
effective if given by a form of electronic transsin consented to by the stockholder to whom thie@ds given. Any such consent shall be
revocable by the stockholder by written noticeh® €orporation. Any such consent shall be deemeaked if (i) the Corporation is unable
to deliver by electronic transmission two conse@itiotices given by the Corporation in accordanitk such consent, and (ii) such inability
becomes known to the Secretary or an Assistanefeygrof the Corporation or to the transfer agerdtber person responsible for the giving
of notice; provided, however, the inadvertent falto treat such inability as a revocation shatlinealidate any meeting or other action.
Notice given pursuant to this subparagraph (e) sleatleemed given: (1) if by facsimile telecomnuaiion, when directed to a numbe
which the stockholder has consented to receiveeof®) if by electronic mail, when directed toedactronic mail address at which the
stockholder has consented to receive notice; 3y & posting on an electronic network togethehwdparate notice to the stockholder of
specific posting, upon the later of (A) such pagtamd (B) the giving of such separate notice; @)df oy any other form of electronic
transmission, when directed to the stockholder.affidavit of the Secretary or an Assistant Secyeta of the transfer agent or other agent of
the Corporation that the notice has been givenfoyra of electronic transmission shall, in the atzseof fraud, be prima facie evidence of
facts stated therein. For purposes of these Byl&iactronic transmission” means any form of commmation, not directly involving the
physical transmission of paper, that creates adetb@at may be retained, retrieved and reviewed bscipient thereof, and that may be
directly reproduced in paper form by such a recipterough an automated process.

Section 2.5 Quorum and Voting.

€) At all meetings of stockholders except where otlesvprovided by law, the Certificate of Incorpooatior these Bylaws,
the presence, in person or by proxy duly authoripéthe holders of a majority of the outstandihgres of stock entitled to vote shall
constitute a quorum for the transaction of businé&dzares, the voting of which at said meeting Hsen enjoined, or which for any reason
cannot be lawfully voted at such meeting, shallbetounted to determine a quorum at said meetmghe absence of a quorum, any
meeting of stockholders may be adjourned, from tionééme, by vote of the holders of a majority bétshares represented thereat, but no
other business shall be transacted at such meetinguch adjourned
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meeting at which a quorum is present or represeatgdbusiness may be transacted which might hega transacted at the original
meeting. The stockholders present at a duly caltesbnvened meeting at which a quorum is presentcontinue to transact business until
adjournment, notwithstanding the withdrawal of egiogtockholders to leave less than a quorum.

(b) Except as otherwise provided by law, the Certifaaft Incorporation or these Bylaws, all action takg the holders of a
majority of the votes cast on a matter affirmatjvet negatively shall be valid and binding upon @eporation. For purposes of these
Bylaws, a share present at a meeting, but for wiiere is an abstention or as to which a stockm@tles no authority or direction as to a
particular proposal or director nominee, shall bented as present for the purpose of establishongpaum but shall not be counted as a vote
cast.

Section 2.6 Voting Rights.

€) Except as otherwise provided by law, only personghose names shares entitled to vote stand astdbk records of the
Corporation on the record date for determiningstoekholders entitled to vote at said meeting dimkntitled to vote at such meeting.
Shares standing in the names of two or more persmisbe voted or represented in accordance wéldetermination of the majority of such
persons, or, if only one of such persons is preseperson or represented by proxy, such persohlsiee the right to vote such shares and
such shares shall be deemed to be representdtefputpose of determining a quorum.

(b) Every person entitled to vote or to execute corsssindll have the right to do so either in persobyoan agent or agents
authorized by a written proxy executed by suchgem® his duly authorized agent, which proxy shalfiled with the Secretary of the
Corporation at or before the meeting at which tbige used. Said proxy so appointed need notsbec&holder. No proxy shall be voted on
after three (3) years from its date unless theypmwvides for a longer period. Unless and urdtled, every proxy shall be revocable at the
pleasure of the person who executed it or of lgalleepresentatives or assigns, except in thossagisere an irrevocable proxy permitted by
statute has been given.

(c) Without limiting the manner in which a stockholaeay authorize another person or persons to attifiolas proxy
pursuant to subsection (b) of this section, thio¥ahg shall constitute a valid means by whichakholder may grant such authority:

(1) A stockholder may execute a writing authorizingtaeo person or persons to act for him as proxyeckon may
be accomplished by the stockholder or his authdrafécer, director, employee or agent signing swueiting or causing his or her signature
be affixed to such writing by any reasonable meacisiding, but not limited to, by facsimile signagu

(2 A stockholder may authorize another person or per$o act for him as proxy by transmitting or auikiag the
transmission of an electronic transmission to thiesq@n who will be the holder of the proxy or toraxy solicitation firm, proxy support
service organization or like agent duly authoribgdhe person who will be the holder of the proxydceive such transmission, provided that
any such transmission must either set forth or be




submitted with information from which it can be eehined that the transmission was authorized bygtiekholder. Such authorization can
be established by the signature of the stockhaldehe proxy, either in writing or by a signatutansp or facsimile signature, or by a number
or symbol from which the identity of the stockhaldan be determined, or by any other procedure ddeappropriate by the inspectors or
other persons making the determination as to dtf@emation. If it is determined that such transsidons are valid, the inspectors or, if there
are no inspectors, such other persons making giatrdination shall specify the information upon evhthey relied.

(d) Any copy, facsimile telecommunication or otherable reproduction of the writing or transmissioaated pursuant to
subsection (c) of this section may be substitutaased in lieu of the original writing or transni@s for any and all purposes for which the
original writing or transmission could be used,yided that such copy, facsimile telecommunicatiootber reproduction shall be a complete
reproduction of the entire original writing or teamission.

Section 2.7 Voting Procedures and Inspectors of Elections.

(a) The Corporation shall, in advance of any meetingtotkholders, appoint one or more inspectors tatthe meeting and
make a written report thereof. The Corporation megignate one or more persons as alternate igpéotreplace any inspector who fails to
act. If no inspector or alternate is able to aet meeting of stockholders, the person presiditgeameeting shall appoint one or more
inspectors to act at the meeting. Each inspebtiore entering upon the discharge of his dutiesl] $ake and sign an oath faithfully to
execute the duties of inspector with strict impity and according to the best of his ability.

(b) The inspectors shall (i) ascertain the number afeshoutstanding and the voting power of eachdéigrmine the shares
represented at a meeting and the validity of poaied ballots, (iii) count all votes and ballotg) fletermine and retain for a reasonable
period a record of the disposition of any challengmde to any determination by the inspectors(@ncertify their determination of the
number of shares represented at the meeting amccthunt of all votes and ballots. The inspectoesy appoint or retain other persons or
entities to assist the inspectors in the perforraaridhe duties of the inspectors.

(c) The date and time of the opening and the closirt@polls for each matter upon which the stockéddvill vote at a
meeting shall be announced at the meeting. Nothaltoxies or votes, nor any revocations thereahanges thereto, shall be accepted b
inspectors after the closing of the polls unlegsGourt of Chancery shall determine otherwise wgguplication by a stockholder.

(d) In determining the validity and counting of proxesd ballots, the inspectors shall be limited t@samination of the
proxies, any envelopes submitted with those proxieg information provided in accordance with Smwdi211(e) or 212(c)(2) of the
Delaware General Corporation Law, or any informatioovided pursuant to Section 211(a)(2)(B)(i)ioy thereof, ballots and the regular
books and records of the Corporation, except tlatrtspectors may consider other reliable inforamator the limited purpose of reconciling
proxies and ballots submitted by or on behalf afksa brokers, their nominees or similar personsvinépresent more votes than the holder
of a proxy is authorized by the record owner td casnore




votes than the stockholder holds of record. Ifittgpectors consider other reliable informationtfar limited purpose permitted herein, the
inspectors at the time they make their certifiaaporrsuant to subsection (b)(v) of this sectiorllspecify the precise information considered
by them including the person or persons from whay tobtained the information, when the informaticas obtained, the means by which
the information was obtained and the basis foirtbpectors’ belief that such information is accerand reliable.

Section 2.8 List of Stockholders.

The officer who has charge of the stock ledgehef@orporation shall prepare and make, at leastdags before every meeting of
stockholders, a complete list of the stockholdetgled to vote at said meeting, (or, if the recdede for determining the stockholders entitled
to vote is less than 10 days before the meeting, tla list shall reflect the stockholders entitiedote on the tenth day before the meeting
date), arranged in alphabetical order, showingtldress of and the number of shares registerda iname of each stockholder. The
Corporation need not include electronic mail adsieesr other electronic contact information on disth Such list shall be open to the
examination of any stockholder for any purpose gerento the meeting for a period of at least 10 ¢haigs to the meeting: (i) on a
reasonably accessible electronic network, provitiatithe information required to gain access tddist is provided with the notice of the
meeting, or (ii) during ordinary business hourthatprincipal place of business of the Corporatibnthe event that the Corporation
determines to make the list available on an elaatroetwork, the Corporation may take reasonal@pssto ensure that such information is
available only to stockholders of the Corporatidiithe meeting is to be held at a place, therigtehall be produced and kept at the time
place of the meeting during the whole time theraaf] may be inspected by any stockholder who isgmte If the meeting is to be held sol
by means of remote communication, then the liskl sitgo be open to the examination of any stockéottliring the whole time of the meeti
on a reasonably accessible electronic network tlaaéhformation required to access such list dlprovided with the notice of the meeting.

Section 2.9 Stockholder Proposals at Annual Meetings.

At an annual meeting of the stockholders, only duetiness shall be conducted as shall have beeenydrought before the
meeting. To be properly brought before an annwedting, business must be (i) specified in the eaticmeeting (or any supplement thereto)
given by or at the direction of the Board of Dikst, (ii) otherwise properly brought before the tmegby or at the direction of the Board of
Directors, or (iii) otherwise properly brought befdhe meeting by a stockholder. The foregoingsa«(iii) shall be the exclusive means for a
stockholder to propose business (other than businekided in the Corporation’s proxy materialssuant to Rule 14a-8 under the Securities
Exchange Act of 1934, as amended (the “Exchang®)fattan annual meeting of stockholders.

In addition to any other applicable requirementsfiesiness to be properly brought before an anmeaiting by a stockholder,
whether or not the stockholder is seeking to hapmposal included in the Corporation’s proxy staat or information statement under
Rule 14a-8 under the Exchange Act, the stockhatdest have given timely notice thereof in writingthe Secretary of the Corporation. To
be timely, in the case of a stockholder seekingatze a




proposal included in the Corporation’s proxy statatror information statement, a stockholder’s rtitust be delivered to the Secretary at
the Corporatiors principal executive offices not less than 120sdaymore than 180 days prior to the first anniagref the date on which tl
Corporation first mailed its proxy materials (ar,the absence of proxy materials, its notice oftmggfor the previous year's annual meeting
of stockholders. However, if the Corporation dat hold an annual meeting the previous year, thrafdate of the annual meeting is advai
more than 30 days prior to or delayed by more 8tadays after the anniversary of the preceding'yeamnual meeting, then to be timely,
notice by the stockholder must be delivered toSberetary at the Corporation’s principal executffeces not later than the close of business
on the later of (i) the 90  day prior to such arimeeting or (i) the 18" day following the day which public announcement of the date of
such meeting is first made. If the stockholderds seeking inclusion of the proposal in the Coagion’s proxy statement or information
statement, timely notice consists of a stockhokladtice delivered to or mailed and received aptirecipal executive offices of the
Corporation not less than 90 days prior to the dathe annual meeting. In no event shall any @aijment or postponement of an annual
meeting or the announcement thereof commence aimaperiod for the giving of a stockholder’s netias described above.

Other than with respect to stockholder proposadéging to director nomination(s), which requireneate set forth in Section 2.10
below, a stockholder’s notice to the Secretarylst®lforth as to each matter the stockholder pgepdo bring before the annual meeting (i) a
brief description of the business desired to beifpind before the annual meeting and the reasorfatucting such business at the annual
meeting, (ii) the name and record address of thekbblder proposing such business, (iii) the cis$ number of shares of the Corporation
which are beneficially owned by the stockholder) éiny material interest of the stockholder in sbhakiness, (v) as to the stockholder giving
the notice and any Stockholder Associated Persoddfined below) or any member of such stockhotdienmediate family sharing the same
household, whether and the extent to which anyingdgr other transaction or series of transactlasbeen entered into by or on behalf of,
or any other agreement, arrangement or understuidiciuding, but not limited to, any short positior any borrowing or lending of shares
of stock) has been made, the effect or intent a€kvis to mitigate loss or increase profit to ormage the risk or benefit of stock price
changes for, or to increase or decrease the vptimger of, such stockholder, such Stockholder Asgedi Person or family member with
respect to any share of stock of the Corporatiash{ea “Relevant Hedge Transaction”), and (vi)oathe stockholder giving the notice and
any Stockholder Associated Person or any membsuaf stockholder’'s immediate family sharing the sémusehold, to the extent not set
forth pursuant to the immediately preceding clagagwhether and the extent to which such stockél&tockholder Associated Person or
family member has direct or indirect beneficial @nship of any option, warrant, convertible secystypck appreciation right, or similar right
with an exercise or conversion privilege or a setttnt payment or mechanism at a price relatedytelass or series of shares of the
Corporation, whether or not such instrument ortrgjtall be subject to settlement in the underhalags or series of capital stock of the
Corporation or otherwise, or any other direct @iriect opportunity to profit or share in any prafégrived from any increase or decrease in the
value of shares of the Corporation (a “Derivatimstiument”), (B) any rights to dividends on thersiseof the Corporation owned beneficially
by such stockholder, Stockholder Associated Pepsdamily member that are separated or separabie fhe underlying shares of the
Corporation, (C) any proportionate interest in slgaof the




Corporation or Derivative Instruments held, dirgatt indirectly, by a general or limited partnegsim which such stockholder, Stockholder
Associated Person or family member is a generaheaor, directly or indirectly, beneficially owas interest in a general partner and (D)
performance-related fees (other than an asset-tfaggthat such stockholder, Stockholder AssociB&eon or family member is entitled to
based on any increase or decrease in the valleodsof the Corporation or Derivative Instrumeiftany, as of the date of such notice
(which information shall be supplemented by suditlgtolder and beneficial owner, if any, not lateart 10 days after the record date for the
meeting to disclose such ownership as of the redate).

For purposes of this Section 2.9 and Section 23t@ckholder Associated Person” of any stockhoktell mean (i) any person
controlling or controlled by, directly or indiregtlor acting in concert with, such stockholder), &iny beneficial owner of shares of stock of
Corporation owned of record or beneficially by sstbckholder and (iii) any person controlling, golied by or under common control with
such Stockholder Associated Person.

Notwithstanding anything in the Bylaws to the camyr no business shall be conducted at the anneeling except in accordance
with the procedures set forth in Section 2.1 amsl $ection 2.9, provided, however, that nothinthis Section 2.9 shall be deemed to prec
discussion by any stockholder of any business plyppeought before the annual meeting in accordamitle said procedure.

The chairman of an annual meeting shall, if thésfaarrant, determine and declare to the meetiagtthsiness was not properly
brought before the meeting in accordance with tiogipions of Section 2.1 and this Section 2.9, idhe should so determine he shall so
declare to the meeting, and any such businessrapepy brought before the meeting shall not baga&ted.

Nothing in this Section 2.9 shall affect the riglta stockholder to request inclusion of a propas#éhe Corporation’s proxy
statement or information statement pursuant to Rd&8 under the Exchange Act.

Section 2.10 Nominations of Persons for Election to the Board obirectors.

In addition to any other applicable requirementdy @ersons who are nominated in accordance wétdtiowing procedures shall
be eligible for election as directors. Nominatiafigersons for election to the Board of Directofrshe Corporation may be made at a met
of stockholders (i) pursuant to the Corporatiorosice of meeting (or any supplement thereto) givgror at the direction of the Board of
Directors, (ii) by or at the direction of the BoafiDirectors, or by any nominating committee orqu® appointed by the Board of Directors
or (iii) by any stockholder of the Corporation életil to vote for the election of directors at theating who complies with the notice
procedures set forth in this Section 2.10. Thedoing clause (iii) shall be the exclusive meamsafstockholder to make nominations at a
meeting of stockholders. A stockholder who comgpligth the notice procedures set forth in this ®ac2.10 is permitted to present the
nomination at the meeting of stockholders but isemtitled to have a nominee included in the Caaifion’s proxy statement in the absence of
an applicable rule of the U.S. Securities and ErgbaCommission requiring the Corporation to inclad#irector nomination made by a
stockholder in the Corporation’s proxy statemennésrmation statement.
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Such nominations, other than those made by oreatlitection of the Board of Directors, shall be madrsuant to timely notice in
writing to the Secretary of the Corporation. Tcatipeely, notice by the stockholder must be delidgaieethe Secretary at the Corporation’s
principal executive offices not later than 90 dpyisr to the date of the annual meeting. In nonégball any adjournment or postponemer
an annual meeting or the announcement thereof cowraree new time period for the giving of a stockleolsl notice as described above. The
stockholder’s notice relating to director nomina{®) shall set forth (a) as to each person whonstiiekholder proposes to nominate for
election or re-election as a director, (i) the naage, business address and residence addresspsrdon, (i) the principal occupation or
employment of the person, (iii) the class and nunatbeshares of the Corporation which are beneficiavned by the person, and (iv) any
other information relating to the person that iguieed to be disclosed in solicitations for proxieselection of directors pursuant to
Regulation 14A under the Exchange Act; (b) as ¢ostilockholder giving the notice, (i) the name aewbrd address of the stockholder, and
(ii) the class and number of shares of the Corpmrathich are beneficially owned by the stockhojde) as to the stockholder giving the
notice and any Stockholder Associated Person.g@xtent not set forth pursuant to the immedigtedceding clause, whether and the extent
to which any Relevant Hedge Transaction has betarazhinto, and (d) as to the stockholder givirgyribtice and any Stockholder Associc
Person, (1) whether and the extent to which anw@tive Instrument is directly or indirectly bengélly owned, (2) any rights to dividends
on the shares of the Corporation owned benefickallguch stockholder that are separated or sesiraioh the underlying shares of the
Corporation, (3) any proportionate interest in esasf the Corporation or Derivative Instrumentshdirectly or indirectly, by a general or
limited partnership in which such stockholder gemeral partner or, directly or indirectly, benifily owns an interest in a general partner
and (4) any performance-related fees (other thaasaetbased fee) that such stockholder is entitled tedbas any increase or decrease ir
value of shares of the Corporation or Derivativelmments, if any, as of the date of such notieeuiing without limitation any such
interests held by members of such stockholder’sedtiate family sharing the same household (whicbrination shall be supplemented by
such stockholder and beneficial owner, if any,latdr than 10 days after the record date for thetimg to disclose such ownership as of the
record date). The Corporation may require any gsed nominee to furnish such other information ag reasonably be required by the
Corporation to determine the eligibility of suclopposed nominee to serve as a director of the Catipor The stockholder giving such not
shall indemnify the Corporation in respect of angsl arising as a result of any false or misleatlifaymation or statement submitted by the
nominating stockholder in connection with the noation, as provided by Section 112(5) of the Delanaeneral Corporation Law. No
person shall be eligible for election as a direofathe Corporation unless nominated in accordavittethe procedures set forth herein. TF
provisions shall not apply to nomination of anysuers entitled to be separately elected by holdepsederred stock.

The chairman of the meeting shall, if the factsramat, determine and declare to the meeting thansimation was not made in
accordance with the foregoing procedure, and ghwmuld so determine, he shall so declare to théingeand the defective nomination shall
be disregarded.




Section 2.11 Action Without Meeting.

Unless otherwise provided in the Certificate ofdmoration, the stockholders of the Corporation matyact by written consent.

ARTICLE 3
DIRECTORS
Section 3.1 Number and Term of Office.
€) The exact number of directors shall be fixed frinmetto time, within the limits specified in the @#cate of Incorporation,

by a bylaw or amendment thereof duly adopted ekalysby the Board of Directors. Subject to thesfgoing provisions for changing the
number of directors, the number of directors of@oeporation has been fixed at six (6). Electedaors shall hold office until the next
annual meeting and until their successors shadlubeelected and qualified. Directors need nosteekholders. If, for any cause, the Board
of Directors shall not have been elected at an @mmeeting, they may be elected as soon as comteatia special meeting of the
stockholders called for that purpose in the mapnevided in these Bylaws. In no case will a desecia the number of directors shorten the
term of any incumbent director.

€) Except as provided in Section 3.3 of this Artidle the directors shall be elected by a pluralibtesof the votes cast and
entitled to vote on the election of directors at areeting for the election of directors at whichuorum is present.

Section 3.2 Powers.

The powers of the Corporation shall be exercigsdyusiness conducted and its property controfedrlunder the direction of the
Board of Directors.

Section 3.3 Vacancies.

Vacancies and newly created directorships resufting any increase in the authorized number ofotines may be filled by a
majority of the directors then in office, althoulglss than a quorum, or by a sole remaining direetwdl each director so elected shall hold
office for the unexpired portion of the term of ttieector whose place shall be vacant and untishixessor shall have been duly elected and
qualified. A vacancy in the Board of Directors klha deemed to exist under this section in the cdthe death, removal or resignation of
any director, or if the stockholders fail at anyatieg of stockholders at which directors are t@lseted (including any meeting referred to in
Section 3.4 below) to elect the number of directben constituting the whole Board of Directors.

Section 3.4 Resignations and Removals.

(a) Any director may resign at any time by deliveririg fesignation to the Secretary in writing or bgattonic transmission,
such resignation to specify whether it will be effee at
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a particular time, upon receipt by the Secretargtdahe pleasure of the Board of Directors. Ifsnoh specification is made it shall be deemed
effective at the pleasure of the Board of Directdf¢hen one or more directors shall resign fromBbard of Directors effective at a future
date, a majority of the directors then in offiag;luding those who have so resigned, shall haveeptafill such vacancy or vacancies, the
vote thereon to take effect when such resignatiaesignations shall become effective, and eadttbr so chosen shall hold office for the
unexpired portion of the term of the director whptace shall be vacated and until his successdirtsnae been duly elected and qualified.

(b) At a special meeting of stockholders called forghepose in the manner hereinabove provided, tteedBof Directors or
any individual director may be removed from offieéth or without cause, and a new director or dmexelected by a vote of the remaining
directors.

Section 3.5 Meetings.

€)) The annual meeting of the Board of Directors sbalheld immediately after the annual stockholderséting and at the
place where such meeting is held or at the planewrced by the chairman at such meeting. No nofiem annual meeting of the Board of
Directors shall be necessary, and such meetingjtshaleld for the purpose of electing officers @mashsacting such other business as may
lawfully come before it.

(b) Except as hereinafter otherwise provided, reguleetings of the Board of Directors shall be helthatprincipal executive
office of the Corporation. Regular meetings of Buard of Directors may also be held at any plagthin or without the State of Delaware,
which has been designated by resolutions of thedBofDirectors or the written consent of all dii@s.

(c) Special meetings of the Board of Directors may &le lat any time and place within or without thetStaf Delaware
whenever called by the Chairman of the Board dhéfe is no Chairman of the Board, by the Presjderby any of the directors.

(d) Written notice of the time and place of all regudad special meetings of the Board of Directordl &leadelivered
personally to each director or sent by any formelettronic transmission at least 48 hours befogesthrt of the meeting, or sent by first class
mail at least 120 hours before the start of thetimge Notice of any meeting may be waived in vmgtiat any time before or after the meeting
and will be waived by any director by attendanareht.

Section 3.6 Quorum and Voting.

(a) A quorum of the Board of Directors shall consisaahajority of the exact number of directors fixean time to time in
accordance with Section 3.1 of Article Il of theBgaws, but not less than one; provided, howeaeany meeting, whether a quorum be
present or otherwise, a majority of the directoespnt may adjourn from time to time until the tifixed for the next regular meeting of the
Board of Directors, without notice other than byyanncement at the meeting.
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(b) At each meeting of the Board of Directors at whactiuorum is present, all questions and businedkbghdetermined by a
vote of a majority of the directors present, unkeskfferent vote be required by law, the Certificaf Incorporation, or these Bylaws.

(c) Any member of the Board of Directors, or of any coittee thereof, may participate in a meeting by mseaf conference
telephone or other communication equipment by meémsich all persons participating in the meetaagn hear each other, and participation
in a meeting by such means shall constitute presingerson at such meeting.

(d) The transactions of any meeting of the Board oé&lors, or any committee thereof, however calledaticed, or whereve
held, shall be as valid as though had at a mediihgheld after regular call and notice if a quorbenpresent and if, either before or after the
meeting, each of the directors not present shall aiwritten waiver of notice, or a consent to lrdsuch meeting, or an approval of the
minutes thereof. All such waivers, consents orrapgls shall be filed with the corporate recordsnade a part of the minutes of the meeting.

Section 3.7 Action Without Meeting.

Unless otherwise restricted by the Certificatenaforporation or these Bylaws, any action requinedesmitted to be taken at any
meeting of the Board of Directors or of any comegtthereof may be taken without a meeting, if @hrbers of the Board of Directors or of
such committee, as the case may be, consent thenetiting or by electronic transmission, and swatiting or writings or electronic
transmission or transmissions are filed with thautes of proceedings of the Board of Directorsammittee. Such filing shall be in paper
form if the minutes are maintained in paper forrd ahall be in electronic form if the minutes aremtained in electronic form.

Section 3.8 Fees and Compensation.

Directors and members of committees may receivie sampensation, if any, for their services, anchgeimbursement for
expenses, as may be fixed or determined by resnlofithe Board of Directors.

Section 3.9 Committees.

€) Executive Committee: The Board of Directors may, by resolution padsged majority of the whole Board of Directors,
appoint an Executive Committee of not less thanmamber, each of whom shall be a director. Taettient permitted by law, the Executive
Committee shall have and may exercise, when thedBafaDirectors is not in session, all powers @& Board of Directors in the management
of the business and affairs of the Corporationpitiog, without limitation, the power and authoritydeclare a dividend or to authorize the
issuance of stock, except such committee shalhaet the power or authority to amend the Certiéadtincorporation, to adopt an agreen
or merger or consolidation, to recommend to theldtolders the sale, lease or exchange of all astankally all of the Corporatios’propert:
and assets, to recommend to the stockholders @dhgoration a dissolution of the Corporation ae@ocation of a dissolution, or to amend
these Bylaws.
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(b) Other Committees: The Board of Directors may, by resolution passgd majority of the whole Board of Directors, from
time to time appoint such other committees as neagdrmitted by law. Such other committees appdibtethe Board of Directors shall he
such powers and perform such duties as may berjireddy the resolution or resolutions creatinghscemmittee, but in no event shall any
such committee have the powers denied to the EixecGbmmittee in these Bylaws.

(c) Term: The terms of members of all committees of therBad Directors shall expire on the date of thetramaual
meeting of the Board of Directors following theppintment; provided that they shall continue ifioef until their successors are appointed.
Subject to the provisions of subsections (a) ooflihis Section 3.9, the Board of Directors magmy time increase or decrease the numk
members of a committee or terminate the existeheecommittee; provided that no committee shallsistof less than one member. The
membership of a committee member shall terminatthemate of his death or voluntary resignatior,tbe Board of Directors may at any
time for any reason remove any individual committeember and the Board of Directors may fill any cdittee vacancy created by death,
resignation, removal or increase in the number efmtners of the committee. The Board of Directory gesignate one or more directors as
alternate members of any committee, who may re@ageabsent or disqualified member at any meetingeocommittee, and, in addition, in
the absence or disqualification of any member adramittee, the member or members thereof presamtyameeting and not disqualified
from voting, whether or not he or they constituguarum, may unanimously appoint another memb#énte@Board of Directors to act at the
meeting in the place of any such absent or disfigélinember.

(d) Meetings: Unless the Board of Directors shall otherwisevjate, regular meetings of the Executive Committearty
other committee appointed pursuant to this Se@&iérshall be held at such times and places asedeendined by the Board of Directors, or
any such committee, and when naotice thereof has piwen to each member of such committee, no furibéice of such regular meetings
need be given thereafter; special meetings of anly sommittee may be held at the principal exeeutiffice of the Corporation or at any
place which has been designated from time to tiyneebolution of such committee or by written coris#frall members thereof, and may be
called by any director who is a member of such catesmupon written notice to the members of suahmittee of the time and place of such
special meeting given in the manner provided ferdtving of written notice to members of the Boafdirectors of the time and place of
special meetings of the Board of Directors. Noti€any special meeting of any committee may beveain writing at any time after the
meeting and will be waived by any director by adeamce thereat. A majority of the authorized numddenembers of any such committee
shall constitute a quorum for the transaction dcfibeiss, and the act of a majority of those preseahy meeting at which a quorum is present
shall be the act of such committee.
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ARTICLE 4
OFFICERS
Section 4.1 Officers Designated.

The officers of the Corporation shall be a PredideiSecretary and a Treasurer. The Board of Rireor the President may also
appoint a Chairman of the Board, one or more Visiglents, Assistant Secretaries, Assistant Treesuand such other officers and agents
with such powers and duties as it or he shall deecessary. The order of the seniority of the VResidents shall be in the order of their
nomination unless otherwise determined by the Bo&afdirectors. The Board of Directors may assigohsadditional titles to one or more of
the officers as they shall deem appropriate. Amg person may hold any number of offices of thep@Gration at any one time unless
specifically prohibited therefrom by law. The s&a and other compensation of the officers ofGbeporation shall be fixed by or in the
manner designated by the Board of Directors.

Section 4.2 Tenure and Duties of Officers.

(a) General: All officers shall hold office at the pleasuretbé Board of Directors and until their successtiall have been
duly elected and qualified, unless sooner removaty officer elected or appointed by the Board @fedtors may be removed at any time by
the Board of Directors. If the office of any officbecomes vacant for any reason, the vacancy méidal by the Board of Directors.
Nothing in these Bylaws shall be construed as trgainy kind of contractual right to employmentiwihe Corporatior

(b) Duties of the Chairman of the Board of Directors: The Chairman of the Board of Directors (if theeeduch an officer
appointed) when present shall preside at all mggtif the stockholders and the Board of Directdiise Chairman of the Board of Directors
shall perform such other duties and have such @weers as the Board of Directors shall designata time to time.

(c) Duties of President: The President shall be the chief executive offafehe Corporation and shall preside at all nregi
of the stockholders and at all meetings of the Badiirectors, unless the Chairman of the BoarBioéctors has been appointed and is
present. The President shall perform such othigesland have such other powers as the Board etirs shall designate from time to time.

(d) Duties of Vice-Presidents: The Vice-Presidents, in the order of their séthjipmay assume and perform the duties of the
President in the absence or disability of the Blexgi or whenever the office of the President isamac The Vice-President shall perform such
other duties and have such other powers as thalRdddirectors or the President shall designatmftime to time.

(e) Duties of Secretary: The Secretary shall attend all meetings of theld$tolders and of the Board of Directors and any
committee thereof, and shall record all acts andgedings thereof in the minute book of the Corpamawhich may be maintained in either
paper or electronic form. The Secretary shall gigtice, in conformity with these Bylaws, of all
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meetings of the stockholders and of all meetingh@Board of Directors and any Committee thereqtiiring notice. The Secretary shall
perform such other duties and have such other moagethe Board of Directors shall designate fronetio time. The President may direct
any Assistant Secretary to assume and performutiesdof the Secretary in the absence or disalfithe Secretary, and each Assistant
Secretary shall perform such other duties and bagh other powers as the Board of Directors oPtlesident shall designate from time to
time.

) Duties of Treasurer: The Treasurer shall keep or cause to be kegidbks of account of the Corporation in a thorough
and proper manner, and shall render statementedirtancial affairs of the Corporation in suchnfioand as often as required by the Board of
Directors or the President. The Treasurer, sulbpettte order of the Board of Directors, shall héhe custody of all funds and securities ol
Corporation. The Treasurer shall perform all otthéiies commonly incident to his office and shalifprm such other duties and have such
other powers as the Board of Directors or the Besdishall designate from time to time. The Peasignay direct any Assistant Treasurer to
assume and perform the duties of the Treasuréreialbsence or disability of the Treasurer, and dasistant Treasurer shall perform such
other duties and have such other powers as thalRdddirectors or the President shall designatmftione to time.

ARTICLE 5

EXECUTION OF CORPORATE INSTRUMENTS, AND
VOTING OF SECURITIES OWNED BY THE CORPORATION

Section 5.1 Execution of Corporate Instruments.

(a) The Board of Directors may in its discretion deterthe method and designate the signatory ofticefficers, or other
person or persons, to execute any corporate instruor document, or to sign the corporate nameoaithimitation, except where otherwise
provided by law, and such execution or signatued! &te binding upon the Corporation.

(b) Unless otherwise specifically determined by therBax Directors or otherwise required by law, fofroantracts of the
Corporation, promissory notes, deeds of trust, gag#s and other evidences of indebtedness of thppfation, and other corporate
instruments or documents requiring the corporat, s@d certificates of shares of stock owned leyGbrporation, shall be executed, signed
or endorsed by the Chairman of the Board (if theresuch an officer appointed) or by the Presidanth documents may also be executed by
any Vice-President and by the Secretary or Treasurany Assistant Secretary or Assistant Treasubdirother instruments and documents
requiring the corporate signature but not requithmgcorporate seal may be executed as aforesaidsach other manner as may be directed
by the Board of Directors.

(c) All checks and drafts drawn on banks or other digmass on funds to the credit of the Corporatiornospecial accounts of
the Corporation shall be signed by such persoresagns as the Board of Directors shall authorizi® sto.
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(d) Execution of any corporate instrument may be edi@éh such form, either manual, facsimile or elamit signature, as mi
be authorized by the Board of Directors.

Section 5.2 Voting of Securities Owned by Corporation.

All stock and other securities of other Corporasiemvned or held by the Corporation for itself ar dther parties in any capacity
shall be voted, and all proxies with respect thestall be executed, by the person authorized do tay resolution of the Board of Directors
or, in the absence of such authorization, by thait@tan of the Board (if there be such an officquaipted), or by the President, or by any
Vice-President.

ARTICLE 6
SHARES OF STOCK
Section 6.1 Form and Execution of Certificates.

The shares of the Corporation shall be represénteertificates, provided that the Board of Direstmay provide by resolution or
resolutions that some or all of any or all clasmeseries of its stock shall be uncertificated sharAny such resolution shall not apply to
shares represented by a certificate until suclificate is surrendered to the Corporation. Cenidifies for the shares of stock of the Corpor:
shall be in such form as is consistent with thetieate of Incorporation and applicable law. Byéolder of stock in the Corporation shall
entitled to have a certificate signed by, or intlaene of the Corporation by, the Chairman of tharBdif there be such an officer appointed),
or by the President or any Vice-President and byTileasurer or Assistant Treasurer or the Secretafgsistant Secretary, certifying the
number of shares owned by him in the Corporatiény or all of the signatures on the certificate nba@ya facsimile. In case any officer,
transfer agent, or registrar who has signed or e/ff@ssimile signature has been placed upon aicetéfshall have ceased to be such officer,
transfer agent, or registrar before such certiéiéatissued, it may be issued with the same effedthe were such officer, transfer agent, or
registrar at the date of issue. If the Corporasiball be authorized to issue more than one clias®ok or more than one series of any class,
the powers, designations, preferences and relgtarticipating, optional or other special rightseaich class of stock or series thereof and the
qualifications, limitations or restrictions of supheferences and/or rights shall be set forth indiusummarized on the face or back of the
certificate which the Corporation shall issue tpresent such class or series of stock, provided ¢laept as otherwise provided in
Section 202 of the Delaware General Corporation,linweu of the foregoing requirements, there rhayset forth on the face or back of the
certificate which the Corporation shall issue tpresent such class or series of stock, a statetmsnthe Corporation will furnish without
charge to each stockholder who so requests therppdesignations, preferences and relative, ppétiitig, optional or other special rights of
each class of stock or series thereof and thefaaions, limitations or restrictions of such pefnces and/or rights.
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Section 6.2 Lost Certificates.

The Board of Directors may direct a new certificateertificates (or uncertificated shares in lidia new certificate) to be issued in
place of any certificate or certificates theretef@sued by the Corporation alleged to have bestrotodestroyed, upon the making of an
affidavit of that fact by the person claiming thertificate of stock to be lost or destroyed. Whethorizing such issue of a new certificate or
certificates (or uncertificated shares in lieu ofeav certificate), the Board of Directors may,tsdiscretion and as a condition precedent t
issuance thereof, require the owner of such lodestroyed certificate or certificates, or his lagpresentative, to indemnify the Corporation
in such manner as it shall require and/or to dgiee@orporation a surety bond in such form and arnasiit may direct as indemnity against
any claim that may be made against the Corporatitinrespect to the certificate alleged to havendest or destroyed.

Section 6.3 Transfers.

Transfers of record of shares of stock of the Cation shall be made only upon its books by theléd thereof, in person or by
attorney duly authorized, who shall furnish propeidence of authority to transfer, and in the a#fs&ock represented by a certificate, upon
the surrender of a certificate or certificatesddike number of shares, properly endorsed.

Section 6.4 Fixing Record Dates.

€) In order that the Corporation may determine theldtolders entitled to notice of or to vote at angeating of stockholders
or any adjournment thereof, the Board of Directoeg fix a record date, which record date shallpretede the date upon which the
resolution fixing the record date is adopted byBleard of Directors, and which record date shallb@more than 60 nor less than 10 days
before the date of such meeting. If no record datieed by the Board of Directors, the recordedfair determining stockholders entitled to
notice of or to vote at a meeting of stockholddmalisbe at the close of business on the day nedgaling the day on which notice is given, or,
if notice is waived, at the close of business andhy next preceding the date on which the meé&tihgld. A determination of stockholder:
record entitled notice of or to vote at a meetihgtockholders shall apply to any adjournment efiteeting; provided, however, that the
Board of Directors may fix a new record date far #ujourned meeting.

(b) In order that the Corporation may determine theldtolders entitled to consent to corporate actiowiiting or by
electronic transmission without a meeting, the Ba#rDirectors may fix a record date, which recdatde shall not precede the date upon
which the resolution fixing the record date is agdgby the Board of Directors, and which date shailbe more than 10 days after the date
upon which the resolution fixing the record datadepted by the Board of Directors. If no recoatkdhas been fixed by the Board of
Directors, the record date for determining stoclead entitled to consent to corporate action intimgior by electronic transmission without a
meeting, when no prior action by the Board of Diioeg is required by the Delaware General Corpondtiaw, shall be the first date on which
a signed written consent or electronic transmissetting forth the action taken or proposed todben is delivered to the Corporation by
delivery to its registered office in Delaware, pténcipal place of

17




business, or an officer or agent of the Corporaliaving custody of the book in which proceedingmektings of stockholders are recorded;
provided that any such electronic transmissionl slaaisfy the requirements of Section 2.11(b) amdess the Board of Directors otherwise
provides by resolution, no such consent by elearsansmission shall be deemed to have been detiventil such consent is reproduced in
paper form and until such paper form shall be @eéd to the Corporation by delivery to its registeoffice in Delaware, its principal place
business or an officer or agent of the Corporatiaving custody of the book in which proceedingmektings of stockholders are recorded.
Delivery made to a Corporatianiregistered office shall be by hand or by cedifie registered mail, return receipt requestecolfecord dal
has been fixed by the Board of Directors and paiion by the Board of Directors is required by |éiwe record date for determining
stockholders entitled to consent to corporate adtionriting or by electronic transmission withauteeting shall be at the close of business
on the day on which the Board of Directors adolpésresolution taking such prior action.

(c) In order that the Corporation may determine theldtolders entitled to receive payment of any diuitler other
distribution or allotment of any rights or the dtbolders entitled to exercise any rights in respéany change, conversion or exchange of
stock, or for the purpose of any other lawful actithe Board of Directors may fix a record datejoltrecord date shall not precede the date
upon which the resolution fixing the record datadepted, and which record date shall be not nt@re 60 days prior to such action. If no
record date is fixed, the record date for detemgjrstockholders for any such purpose shall beeatlitse of business on the day on which the
Board of Directors adopts the resolution relatimeréto.

Section 6.5 Registered Stockholders.

The Corporation shall be entitled to recognizegkeusive right of a person registered on its bakthe owner of shares to receive
dividends and to vote as such owner, and shalbaditound to recognize any equitable or other ctaior interest in such share or shares on
the part of any other person, whether or not itl$fzve express or other notice thereof, exceptlasrwise provided by the laws of Delaware.

ARTICLE 7
OTHER SECURITIES OF THE CORPORATION

All bonds, debentures and other corporate secsidtiehe Corporation, other than stock certificateay be signed by the Chairman
of the Board (if there be such an officer appoihted the President or any Vice-President or subkrgperson as may be authorized by the
Board of Directors and the corporate seal impresisseton or a facsimile of such seal imprintedebarand attested by the signature of the
Secretary or an Assistant Secretary, or the Treasuran Assistant Treasurer; provided, howevet, ihere any such bond, debenture or
other corporate security shall be authenticatetheymanual signature of a trustee under an indepursuant to which such bond, debenture
or other corporate security shall be issued, theature of the persons signing and attesting theocate seal on such bond, debenture or «
corporate security may be the imprinted facsimiléhe signatures of such persons. Interest coupppertaining to any such bond, debenture
or other corporate security, authenticated by std®i
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as aforesaid, shall be signed by the Treasurem ésaistant Treasurer of the Corporation, or subleroperson as may be authorized by the
Board of Directors, or bear imprinted thereon thesfmile signature of such person. In case angeasfivho shall have signed or attested any
bond, debenture or other corporate security, orsgHacsimile signature shall appear thereon hasededa be an officer of the Corporation
before the bond, debenture or other corporate Becarsigned or attested shall have been delivesech bond, debenture or other corporate
security nevertheless may be adopted by the Cdiporand issued and delivered as though the perbonsigned the same or whose
facsimile signature shall have been used theredmbticeased to be such officer of the Corporation.

ARTICLE 8
INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES A ND AGENTS
Section 8.1 Right to Indemnification.

Each person who was or is a party or is threatémée made a party to or is involved (as a partiness, or otherwise), in any
threatened, pending, or completed action, suiproceeding, whether civil, criminal, administrative investigative (hereinafter a
“Proceeding”), by reason of the fact that he, peeson of whom he is the legal representativey, i8as a director, officer, employee, or agent
of the Corporation or is or was serving at the esfjof the Corporation as a director, officer, emgpk, or agent of another Corporation or
partnership, joint venture, trust, or other entisgrincluding service with respect to employeedfiéplans, whether the basis of the
Proceeding is alleged action in an official capaai a director, officer, employee, or agent aanig other capacity while serving as a direc
officer, employee, or agent (hereafter an “Agergfall be indemnified and held harmless by the Gation to the fullest extent authorized
by the Delaware General Corporation Law, as theesaxists or may hereafter be amended or interp(btédin the case of any such
amendment or interpretation, only to the extent shi@h amendment or interpretation permits the @uaitfon to provide broader
indemnification rights than were permitted prioeithto) against all expenses, liability, and lossl(iding attorneys’ fees, judgments, fines,
ERISA excise taxes or penalties, and amounts pdial loe paid in settlement, and any interest, assests, or other charges imposed thereon,
and any federal, state, local, or foreign taxesosegl on any Agent as a result of the actual or ddeeceipt of any payments under this
Article) reasonably incurred or suffered by suchspa in connection with investigating, defendinging a witness in, or participating in
(including on appeal), or preparing for any of theegoing in, any Proceeding (hereinafter “Expet)sesovided, however , that except as to
actions to enforce indemnification rights pursuan$ection 8.3 of this Article, the Corporation kiredemnify any Agent seeking
indemnification in connection with a Proceeding fart thereof) initiated by such person only if Breceeding (or part thereof) was
authorized by the Board of Directors of the Corfiora

Section 8.2 Authority to Advance Expenses.

Expenses incurred by an officer or director (actmbis capacity as such) in defending a Proceesliadl be paid by the Corporation
in advance of the final disposition of such Prodegdprovided, however, that if required by the &ehre General Corporation Law, as
amended, such Expenses shall be advanced onlydgtieery to the Corporation of an
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undertaking by or on behalf of such director oicaff to repay such amount if it shall ultimatelydetermined that he is not entitled to be
indemnified by the Corporation as authorized is thrticle or otherwise. Expenses incurred by othgents of the Corporation (or by the
directors or officers not acting in their capa@atysuch, including service with respect to empldyaefit plans) may be advanced upon such
terms and conditions as the Board of Directors degppropriate. Any obligation to reimburse theg@oation for Expense advances shall be
unsecured and no interest shall be charged thereon.

Section 8.3 Right of Claimant to Bring Suit.

If a claim under Section 8.1 or 8.2 of this Artitdenot paid in full by the Corporation within 6@y after a written claim has been
received by the Corporation, the claimant may gttane thereafter bring suit against the Corporatmrecover the unpaid amount of the
claim and, if successful in whole or in part, th&irnant shall be entitled to be paid also the egpdincluding attorneys’ fees) of prosecuting
such claim. It shall be a defense to any sucla¢tther than an action brought to enforce a cfainexpenses incurred in defending a
Proceeding in advance of its final disposition vehitre required undertaking has been tendered tGdhaoration) that the claimant has not
met the standards of conduct that make it perniessibbder the Delaware General Corporation Lawlier€orporation to indemnify the
claimant for the amount claimed. The burden of/prg such a defense shall be on the Corporatiogithir the failure of the Corporation
(including its Board of Directors, independent llegaunsel, or its stockholders) to have made ardgt@tion prior to the commencement of
such action that indemnification of the claimanpiieper under the circumstances because he hahenapplicable standard of conduct set
forth in the Delaware General Corporation Law, aoractual determination by the Corporation (inalgdis Board of Directors, independent
legal counsel, or its stockholders) that the claitiead not met such applicable standard of condtet] be a defense to the action or create a
presumption that claimant has not met the applecatdndard of conduct.

Section 8.4 Provisions Nonexclusive.

The rights conferred on any person by this Artgtiall not be exclusive of any other rights thathsperson may have or hereafter
acquire under any statute, provision of the Cegtt of Incorporation, agreement, vote of stockéadar disinterested directors, or otherwise,
both as to action in an official capacity and aadtion in another capacity while holding sucha#fi To the extent that any provision of the
Certificate of Incorporation, agreement, or votehaf stockholders or disinterested directors istisistent with these Bylaws, the provision,
agreement, or vote shall take precedence.

Section 8.5 Authority to Insure.

The Corporation may purchase and maintain insurtmpeotect itself and any Agent against any Expendether or not the
Corporation would have the power to indemnify thgeAt against such Expense under applicable latveoprtovisions of this Article.
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Section 8.6 Enforcement of Rights

Without the necessity of entering into an expresract, all rights provided under this Article Bhmee deemed to be contractual
rights and be effective to the same extent anfia®vided for in a contract between the Corporatind such Agent. Any rights granted by
this Article to an Agent shall be enforceable bynrbehalf of the person holding such right in aayrt of competent jurisdiction.

Section 8.7 Survival of Rights.

The rights provided by this Article shall continagto a person who has ceased to be an Agent atidhsine to the benefit of the
heirs, executors, and administrators of such aopers

Section 8.8 Settlement of Claims.

The Corporation shall not be liable to indemnify &gent under this Article (a) for any amounts paidettlement of any action or
claim effected without the Corporation’s writtemsent, which consent shall not be unreasonablyheith or (b) for any judicial award if the
Corporation was not given a reasonable and timgbodunity, at its expense, to participate in teédse of such action.

Section 8.9 Effect of Amendment.

Any amendment, repeal, or modification of this Aldithat adversely affects any rights providecdis Article to an Agent shall only
be effective upon the prior written consent of sAgent.

Section 8.10 Primacy of Indemnification.

Notwithstanding that an Agent may have certaintagb indemnification, advancement of expensesaaridéurance provided by
other persons (collectively, the “Other Indemnithrthe Corporation: (i) shall be the indemnitorfét resort (i.e., its obligations to an Agent
are primary and any obligation of the Other Indeiomsito advance expenses or to provide indemnidicdor the same expenses or liabilities
incurred by such Agent are secondary); and (i)l ffearequired to advance the full amount of exsniacurred by an Agent and shall be
liable for the full amount of all Expenses, witheagard to any rights such Agent may have agamsbéthe Other Indemnitors. No
advancement or payment by the Other Indemnitorisebralf of an Agent with respect to any claim foriethsuch Agent has sought
indemnification from the Corporation shall affelsetimmediately preceding sentence, and the Otluemntnitors shall have a right of
contribution and/or be subrogated to the extersuch advancement or payment to all of the righteodvery of such Agent against the
Corporation.

Section 8.11 Subrogation.

In the event of payment under this Article, the itwation shall be subrogated to the extent of gagiment to all of the rights of
recovery of the Agent (other than against the Olih@emnitors), who shall execute all papers reguéned shall do everything that may be
necessary to secure such rights, including theutixecof such documents necessary to enable theo@aiion effectively to bring suit to
enforce such rights.
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Section 8.12 No Duplication of Payments.

Except as otherwise set forth in Section 8.10 apiineCorporation shall not be liable under thitde to make any payment in
connection with any claim made against the Ageiihéoextent the Agent has otherwise actually reskpayment (under any insurance
policy, agreement, vote, or otherwise) of the ant®wtherwise indemnifiable hereunder.

Section 8.13 Saving Clause.

If this Article or any portion hereof shall be idigated on any ground by any court of competernisgliction, then the Corporation
shall nevertheless indemnify each Agent to thefilextent not prohibited by any applicable portbthis Article that shall not have been
invalidated, or by any other applicable law.

ARTICLE 9
NOTICES

Whenever, under any provisions of these Bylawdcaas required to be given to any stockholder,sme shall be given either
(1) in writing, timely and duly deposited in the itéd States Mail, postage prepaid, and addresskid tast known post office address as
shown by the stock record of the Corporation ofrdasfer agent, or (2) by a means of electromigamission that satisfies the requiremen
Section 2.4(e) of these Bylaws, and has been ctatsém by the stockholder to whom the notice igivAny notice required to be given to
any director may be given by either of the methoelginabove stated, except that such notice dtlaerane which is delivered personally,
shall be sent to such address or (in the case=ofrehic communication) such e-mail address, faibsitalephone number or other form of
electronic address as such director shall have iiilavriting or by electronic communication withetiSecretary of the Corporation, or, in the
absence of such filing, to the last known posteeffaddress of such director. If no address abekbblder or director be known, such notice
may be sent to the principal executive office & @orporation. An affidavit of mailing, executeyl & duly authorized and competent
employee of the Corporation or its transfer ag@piinted with respect to the class of stock affgcspecifying the name and address or the
names and addresses of the stockholder or stoakisoldirector or directors, to whom any such naticaotices was or were given, and the
time and method of giving the same, shall be caietuevidence of the statements therein contaiddidnotices given by mail, as above
provided, shall be deemed to have been given the dime of mailing and all notices given by meahslectronic transmission shall be
deemed to have been given as at the sending troedesd by the electronic transmission equipmentaipetransmitting the same. It shall
not be necessary that the same method of givingenbe employed in respect of all directors, bug parmissible method may be employe
respect of any one or more, and any other perniéssibthod or methods may be employed in respesmtypbther or others. The period or
limitation of time within which any stockholder mayercise any option or right, or enjoy any prigéeor benefit, or be required to act, or
within which any director may exercise any poweright, or
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enjoy any privilege, pursuant to any notice sent im the manner above provided, shall not be affkor extended in any manner by the
failure of such a stockholder or such directorgeeive such notice. Whenever any notice is requodde given under the provisions of the
statutes or of the Certificate of Incorporationpbthese Bylaws, a waiver thereof in writing sigri®y the person or persons entitled to said
notice, or a waiver by electronic transmission iy person entitled to notice, whether before @rafte time stated therein, shall be deemed
equivalent thereto. Whenever notice is requireldetgiven, under any provision of law or of thetffieate of Incorporation or Bylaws of the
Corporation, to any person with whom communicatouanlawful, the giving of such notice to such pershall not be required and there
shall be no duty to apply to any governmental atithor agency for a license or permit to give suchice to such person. Any action or
meeting which shall be taken or held without notiwany such person with whom communication is wil&shall have the same force and
effect as if such notice had been duly given. lndlient that the action taken by the Corporati@uch as to require the filing of a certificate
under any provision of the Delaware General Cotiamd_aw, the certificate shall state, if suchhis fact and if notice is required, that notice
was given to all persons entitled to receive natieeept such persons with whom communication iawfull.

ARTICLE 10
AMENDMENTS

Except as otherwise provided in Section 8.9 abthese Bylaws may be repealed, altered or amendeevoBylaws adopted at any
meeting of the stockholders, either annual or speloy the affirmative vote of a majority of th@sk entitled to vote at such meeting, unless a
larger vote is required by these Bylaws or the ifleate of Incorporation. Except as otherwise pded in Section 8.9 above, the Board of
Directors shall also have the authority to repalér or amend these Bylaws or adopt new Bylawdyding, without limitation, the
amendment of any Bylaws setting forth the numbatiafctors who shall constitute the whole BoardoEctors) by unanimous written
consent or at any annual, regular, or special mgély the affirmative vote of a majority of the wbmumber of directors, subject to the
power of the stockholders to change or repeal 8ytdéws.
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CERTIFICATE OF SECRETARY

The undersigned, Secretary of Netlist, Inc., a @al& corporation, hereby certifies that the foragas a full, true and correct copy
of the Amended and Restated Bylaws of said corfmvatvith all amendments to date of this Certifecat

WITNESS the signature of the undersigned thi§ 1%y af December, 2012.

/s Gail Sasak
Gail Sasaki, Secreta




Exhibit 4.1

EXHIBIT A
COMMON STOCK PURCHASE WARRANT
NETLIST, INC.
Warrant Shares Initial Exercise Date: June , 20
Issue Date: December , 2C

THIS COMMON STOCK PURCHASE WARRANT (the * Warrafjtcertifies that, for value received, or
its assigns (the “ Hold€} is entitled, upon the terms and subject to thetations on exercise and the conditions hereanafet forth, at any
time on or after June , 2013 (the “ Initiadefcise Date&) and on or prior to the close of business onghlyear anniversary of the Initial
Exercise Date (the_* Termination Dadebut not thereafter, to subscribe for and puretlasm Netlist, Inc., a Delaware corporation (the “
Company’), up to shares (as subject to adpestt hereunder, the * Warrant Shafesf the common stock of the Company, par value

$0.001 per share, (the “ Common St8pKThe purchase price of one share of Common Stocknihés Warrant shall be equal to the Exer
Price, as defined in Section 2(b).

Section 1. Definitions. Capitalized terms used and not otherwise defirezdin shall have the meanings set forth in that
certain Securities Purchase Agreement (the “ PsecA@rreement), dated December 20, 2012, among the Companyttengdurchasers
signatory thereto.

Section 2 Exercise.

a) Exercise of the purchase rights represented byaisant may be made, in whole or in part, at &mg tor times
on or after the Initial Exercise Date and on obethe Termination Date by delivery to the Compgrysuch other office or agency
of the Company as it may designate by notice itingrito the registered Holder at the address ofHblgler appearing on the books
of the Company) of a duly executed facsimile copthe Notice of Exercise Form annexed hereto. Withree (3) Trading Days
following the date of exercise as aforesaid, thédeloshall deliver the aggregate Exercise PricdHershares specified in the
applicable Notice of Exercise by wire transfer asluiers check drawn on a United States bank unless 8tdass exercise procedi
specified in Section 2(c) below is specified in #pplicable Notice of Exercise. Notwithstanding thiryg herein to the contrary, the
Holder shall not be required to physically surrarities Warrant to the Company until the Holder paschased all of the Warrant
Shares available hereunder and the Warrant hasaxeecised in full, in which case, the Holder sisalirender this Warrant to the
Company for cancellation within three (3) Tradingy® of the date the final Notice of Exercise isvakd to the Company. Partial
exercises of this Warrant resulting in purchases pdrtion of the total number of Warrant Sharealable hereunder shall have the
effect of lowering the outstanding number of Watr@hares purchasable hereunder in an amount
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equal to the applicable number of Warrant Shareshased. The Holder and the Company shall mainggiords showing the
number of Warrant Shares purchased and the datechfpurchases. The Company shall deliver any tbjetm any Notice of
Exercise Form within one (1) Business Day of recefsuch notice.The Holder and any assignee, by acceptance of this
Warrant, acknowledge and agree that, by reason ohe provisions of this paragraph, following the purtase of a portion of the
Warrant Shares hereunder, the number of Warrant Shaes available for purchase hereunder at any giverihe may be less
than the amount stated on the face hereof.

b) Exercise Price The exercise price per share of the Common Siader this Warrant shall [$#0.89, subject to
adjustment hereunder (the “ Exercise Pft)ce

C) Cashless Exercisdf at the time of exercise hereof there is neeffe registration statement registering, or the
prospectus contained therein is not availableHerissuance of the Warrant Shares to the Holden, tiis Warrant may only be
exercised, in whole or in part, at such time by nseaf a “cashless exercise” in which the Holdetldi@entitled to receive a number
of Warrant Shares equal to the quotient obtaineditiging [(A-B) (X)] by (A), where:

(A) = the VWAP on the Trading Day immediately prdirey the date on which Holder elects to exercige\tarrant by
means of a “cashless exercise,” as set forth impipdicable Notice of Exercise;

(B) = the Exercise Price of this Warrant, as adjdstereunder; and

(X) = the number of Warrant Shares that would Baable upon exercise of this Warrant in accordanttethe terms of thi
Warrant if such exercise were by means of a casltise rather than a cashless exercise.

“VWAP " means, for any date, the price determined byfitseof the following clauses that applies: (ajtie Common
Stock is then listed or quoted on a Trading Maritet,daily volume weighted average price of the @mm Stock for such date (or
the nearest preceding date) on the Trading Manketlich the Common Stock is then listed or quotedeported by Bloomberg L.
(based on a Trading Day from 9:30 a.m. (New Yory @me) to 4:02 p.m. (New York City time)), (bf the OTC Bulletin Board is
not a Trading Market, the volume weighted averaigemf the Common Stock for such date (or the estgsreceding date) on the
OTC Bulletin Board, (c) if the Common Stock is tlo¢n listed or quoted for trading on the OTC Bili@oard and if prices for the
Common Stock are then reported in the “Pink Shaailished by Pink OTC Markets, Inc. (or a simiaganization or agency
succeeding to its functions of reporting pricelsg most recent bid price per share of the CommookSto reported, or (d) in all ott
cases, the fair market value of a share of Comnock&s determined by an independent appraisestsdlén good faith by the
Company and reasonably acceptable to the Holdaasyddjority in interest of the Securities then tanding, the fees and expenses
of which shall be paid by the Company.




d)

Mechanics of Exercise

i. Delivery of Warrant Shares Upon Exercis&#he Company shall use best efforts to causéheant
Shares purchased hereunder to be transmitted Byréimsfer Agent to the Holder by crediting the agtoof the
Holder’s prime broker with The Depository Trust Qmany through its Deposit or Withdrawal at Custodigatem
(* DWAC ") if the Company is then a participant in suchtsgsand either (A) there is an effective registrati
statement permitting the issuance of the Warraate&thto or resale of the Warrant Shares by HoldéB)athis
Warrant is being exercised via cashless exeraskptherwise by physical delivery to the addresssied by the
Holder in the Notice of Exercise by the date tkahree (3) Trading Days after the latest of (A delivery to the
Company of the Notice of Exercise, (B) surrendethaf Warrant (if required) and (C) payment of duygregate
Exercise Price as set forth above (including byhkess exercise, if permitted) (such date, the “nNaf@rShare
Delivery Date”). The Warrant Shares shall be deemed to haga l#sued, and Holder or any other person so
designated to be named therein shall be deemeal/tollecome a holder of record of such sharesfpugboses, ¢
of the date the Warrant has been exercised, witmpat to the Company of the Exercise Price (ordshtess
exercise, if permitted) and all taxes requiredeaghid by the Holder, if any, pursuant to Secti@)@i) prior to the
issuance of such shares, having been paid.

i. Delivery of New Warrants Upon Exercisdf this Warrant shall have been exercised i, jihe
Company shall, at the request of a Holder and woiorender of this Warrant certificate, at the tiofielelivery of
the Warrant Shares, deliver to the Holder a newrsidirevidencing the rights of the Holder to purehte
unpurchased Warrant Shares called for by this Wgrvehich new Warrant shall in all other respe@sdentical
with this Warrant.

iii. Rescission Rights If the Company fails to cause the Transfer Aderitansmit to the Holder the
Warrant Shares pursuant to Section 2(d)(i) by tleeréht Share Delivery Date, then the Holder willdnghe right
to rescind such exercise.

iv. Compensation for Buyn on Failure to Timely Deliver Warrant Shares Ugoxercise In addition tc
any other rights available to the Holder, if then@xany fails to cause the Transfer Agent to transortihe Holder
the Warrant Shares pursuant to an exercise onforebthe second Trading Day following the Warraha@
Delivery Date, and if after such date the Holdeeiuired by its broker to purchase (in an operketdransaction
or otherwise) or the Holdex’brokerage firm otherwise purchases, shares ofnf@amStock to deliver in satisfacti
of a sale by the Holder of the Warrant Shares wttietHolder anticipated receiving upon such exer(s* BuyIn
"), then the Company shall (A) pay in cash
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to the Holder the amount, if any, by which (x) thelder’s total purchase price (including brokeragenmissions,
if any) for the shares of Common Stock so purchasegeds (y) the amount obtained by multiplyingt(i®)
number of Warrant Shares that the Company wasnesjtop deliver to the Holder in connection with thercise a
issue times (2) the price at which the sell ordeing rise to such purchase obligation was execlaad (B) at the
option of the Holder, either reinstate the portiéithe Warrant and equivalent number of Warrantr&héor which
such exercise was not honored (in which case sxmftise shall be deemed rescinded) or deliveradblder the
number of shares of Common Stock that would haea lesued had the Company timely complied with its
exercise and delivery obligations hereunder. Kkanele, if the Holder purchases Common Stock hasitaal
purchase price of $11,000 to cover a Buy-In witpeet to an attempted exercise of shares of Con8tmrk with
an aggregate sale price giving rise to such puechbBgation of $10,000, under clause (A) of thenediately
preceding sentence the Company shall be requirpdytéhe Holder $1,000. The Holder shall provide @ompany
written notice indicating the amounts payable ®tolder in respect of the Buy-In and, upon reqoéshe
Company, evidence of the amount of such loss. iNgtherein shall limit a Holder’s right to pursueyaother
remedies available to it hereunder, at law or mitggncluding, without limitation, a decree of gjiféc performance
and/or injunctive relief with respect to the Comyarfailure to timely deliver shares of Common Htapon
exercise of the Warrant as required pursuant teetims hereof.

v. No Fractional Shares or ScripNo fractional shares or scrip representing fometl shares shall be
issued upon the exercise of this Warrant. As tofeaction of a share which the Holder would othisenbe entitles
to purchase upon such exercise, the Company siéh, election, either pay a cash adjustmentspeet of such
final fraction in an amount equal to such fractioaltiplied by the Exercise Price or round up to tiest whole
share.

vi. Charges, Taxes and Expensdssuance of Warrant Shares shall be made wittiarige to the
Holder for any issue or transfer tax or other ircithl expense in respect of the issuance of sughaWtsshares, all
of which taxes and expenses shall be paid by tepaay, and such Warrant Shares shall be issuéx ingme of
the Holder or in such name or names as may betditdxyy the Holder; providechowever, that in the event
Warrant Shares are to be issued in a name othettibaname of the Holder, this Warrant when sureesd for
exercise shall be accompanied by the Assignmemh Bttached hereto duly executed by the Holder hed t
Company may require, as a condition thereto, tlyeneat of a sum sufficient to reimburse it for argnisfer tax
incidental thereto. The Company shall pay all SfanAgent fees required for same-day processirampfNotice
of Exercise.




vii. Closing of Books The Company will not close its stockholder booksecords in any manner wh
prevents the timely exercise of this Warrant, pansuo the terms hereof.

e) Holder s Exercise Limitations The Company shall not effect any exercise «f Warrant, and a Holder shall not
have the right to exercise any portion of this Vilaty pursuant to Section 2 or otherwise, to therxhat after giving effect to such
issuance after exercise as set forth on the ajgdicdotice of Exercise, the Holder (together wike Holder's Affiliates, and any
other Persons acting as a group together with thided or any of the Holder’'s Affiliates), would beficially own in excess of the
Beneficial Ownership Limitation (as defined belowjor purposes of the foregoing sentence, the nuoflehares of Common Stock
beneficially owned by the Holder and its Affiliatesall include the number of shares of Common Sisskable upon exercise of t
Warrant with respect to which such determinatiobeig made, but shall exclude the number of shar€ommon Stock which
would be issuable upon (i) exercise of the remainmonexercised portion of this Warrant benefigiallvned by the Holder or any of
its Affiliates and (ii) exercise or conversion betunexercised or nonconverted portion of any akeurities of the Company
(including, without limitation, any other Commorno8k Equivalents) subject to a limitation on coni@msor exercise analogous to
the limitation contained herein beneficially owrngdthe Holder or any of its Affiliates. Exceptset forth in the preceding senten
for purposes of this Section 2(e), beneficial ovghgr shall be calculated in accordance with Sect(d) of the Exchange Act and
the rules and regulations promulgated thereuntlbeing acknowledged by the Holder that the Compampt representing to the
Holder that such calculation is in compliance v@ection 13(d) of the Exchange Act and the Holdepisly responsible for any
schedules required to be filed in accordance thinewTo the extent that the limitation contairiedhis Section 2(e) applies, the
determination of whether this Warrant is exerciegbi relation to other securities owned by theddoltogether with any Affiliates)
and of which portion of this Warrant is exercisasiell be in the sole discretion of the Holder, trelsubmission of a Notice of
Exercise shall be deemed to be the Hokldetermination of whether this Warrant is exeflulisin relation to other securities owr
by the Holder together with any Affiliates) andvaliich portion of this Warrant is exercisable, icle@ase subject to the Beneficial
Ownership Limitation, and the Company shall havehbligation to verify or confirm the accuracy ofcbudetermination and shall
have no liability for exercises of this Warranttthee not in compliance with the Beneficial Ownépdhimitation. In addition, a
determination as to any group status as contentpdieve shall be determined in accordance withi@e&B(d) of the Exchange A
and the rules and regulations promulgated thereurfelar purposes of this Section 2(e), in deterngrthe number of outstanding
shares of Common Stock, a Holder may rely on thebrar of outstanding shares of Common Stock asctefien (A) the
Company’s most recent periodic or annual repogtifivith the Commission, as the case may be, (Byr@ mecent public
announcement by the Company or (C) a more recdtiewnotice by the Company or the Transfer Agettirsg forth the number of
shares of Common Stock outstanding. Upon theewritr oral request of a Holder, the Company shitilimtwo Trading Days
confirm orally and in writing to the Holder the nber of shares of Common Stock then outstandingnincase, the number of
outstanding shares of Common Stock shall be




determined after giving effect to the conversiomrercise of securities of the Company, includimg Warrant, by the Holder or its
Affiliates since the date as of which such numbesuistanding shares of Common Stock was reportdu “ Beneficial Ownership
Limitation " shall be 4.99% of the number of shares of the @om Stock outstanding immediately after giving eff® the issuance
of shares of Common Stock issuable upon exercit@oWarrant. The Holder, upon not less than &jstprior notice to the
Company, may increase or decrease the Beneficiale@ship Limitation provisions of this Section 2(g)ovided that the Beneficial
Ownership Limitation in no event exceeds 9.99%hefiumber of shares of the Common Stock outstaridintediately after giving
effect to the issuance of shares of Common Stook @percise of this Warrant held by the Holder #redprovisions of this Section 2
(e) shall continue to apply. Any such increasdemrease will not be effective until the 81  dagrl$uch notice is delivered to the
Company. The provisions of this paragraph shaidrestrued and implemented in a manner otherwese ithstrict conformity with
the terms of this Section 2(e) to correct this geaph (or any portion hereof) which may be defectv inconsistent with the
intended Beneficial Ownership Limitation herein tained or to make changes or supplements necessédgsirable to properly gi\
effect to such limitation. The limitations contadhie this paragraph shall apply to a successordnaltithis Warrant.

Section 3 CertainAdjustments

a) Stock Dividends and Splitdf the Company, at any time while this Warranbigstanding: (i) pays a stock
dividend or otherwise makes a distribution or disttions on shares of its Common Stock or any o#lgerity or equity equivalent
securities payable in shares of Common Stock (wliagahavoidance of doubt, shall not include anyrehaf Common Stock issued
by the Company upon exercise of this Warrant) s@ibdivides outstanding shares of Common Stockan&wger number of shares,
(iii) combines (including by way of reverse stoghi§ outstanding shares of Common Stock into allenaumber of shares, or
(iv) issues by reclassification of shares of thenGwn Stock any shares of capital stock of the Camppidnen in each case the
Exercise Price shall be multiplied by a fractionadfich the numerator shall be the number of shaf€mmon Stock (excluding
treasury shares, if any) outstanding immediatefgrgesuch event and of which the denominator df&the number of shares of
Common Stock outstanding immediately after sucmgand the number of shares issuable upon exestibés Warrant shall be
proportionately adjusted such that the aggregaéedise Price of this Warrant shall remain unchang&ey adjustment made
pursuant to this Section 3(a) shall become effedtivmediately after the record date for the deteatidn of stockholders entitled to
receive such dividend or distribution and shalldme effective immediately after the effective datéhe case of a subdivision,
combination or re-classification.

b) [Reserved].

C) Subsequent Rights Offeringsin addition to any adjustments pursuant to 8ac3i(a) above, if at any time while
this Warrant is outstanding the Company grantseis®r sells any Common Stock Equivalents or rightsurchase stock, warrants,
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securities or other property pro rata to the re¢miders of Common Stock (the “ Purchase Rightthen the Holder will be entitled
to acquire, upon the terms applicable to such RselRights, the aggregate Purchase Rights whidHdaher could have acquired if
the Holder had held the number of shares of Com&took acquirable upon complete exercise of thisréar(without regard to any
limitations on exercise hereof, including withomitation, the Beneficial Ownership Limitation) inediately before the date on
which a record is taken for the grant, issuancgater of such Purchase Rights, or, if no such reistiaken, the date as of which the
record holders of shares of Common Stock are webermined for the grant, issue or sale of suckliise Rights (provided,
however, to the extent that the Holder’s right &éotigipate in any such Purchase Right would réauhe Holder exceeding the
Beneficial Ownership Limitation, then the Holdeafimot be entitled to participate in such Purch@gght to such extent (or
beneficial ownership of such shares of Common Sésch result of such Purchase Right to such exa@atsuch Purchase Right to
such extent shall be held in abeyance for the Haldél such time, if ever, as its right theretowlanot result in the Holder
exceeding the Beneficial Ownership Limitation).

d) Pro Rata Distributions During such time as this Warrant is outstandihtipe Company shall declare or make any
dividend or other distribution of its assets (ghts to acquire its assets) to holders of shar€oafmon Stock, by way of return of
capital or otherwise (including, without limitatipany distribution of cash, stock or other secesitiproperty or options by way of a
dividend, spin off, reclassification, corporaterraagement, scheme of arrangement or other sitnéasaction) (a “ Distributich),
at any time after the issuance of this Warrann tireeach such case, the Holder shall be entitigzarticipate in such Distribution to
the same extent that the Holder would have padtegbtherein if the Holder had held the numberthafes of Common Stock
acquirable upon complete exercise of this Warraithput regard to any limitations on exercise hérawluding without limitation,
the Beneficial Ownership Limitation) immediatelyfbee the date of which a record is taken for sugtribution, or, if no such
record is taken, the date as of which the recotddns of shares of Common Stock are to be detedrfimethe participation in such
Distribution (provided however, to the extent that the Holder’s right to partatigin any such Distribution would result in the
Holder exceeding the Beneficial Ownership Limitatithen the Holder shall not be entitled to pgptite in such Distribution to such
extent (or in the beneficial ownership of any seasECommon Stock as a result of such Distribut@auch extent) and the portion
of such Distribution shall be held in abeyancetifar benefit of the Holder until such time, if evas, its right thereto would not result
in the Holder exceeding the Beneficial Ownershimitation).

e) Fundamental Transactionf, at any time while this Warrant is outstandifiy) the Company directly or indirectly
in one or more related transactions effects anygeresr consolidation of the Company with or int@#er Person, (ii) the Company
directly or indirectly, effects any sale, leaseefise, assignment, transfer, conveyance or otsposition of all or substantially all of
its assets in one or a series of related transest{di) any, direct or indirect, purchase offemder offer or exchange offer (whether
by the Company or another Person) is completedupatgo which holders of Common Stock are permititesill, tender or
exchange their shares for other




securities, cash or property and has been accbptte: holders of 50% or more of the outstandingh@on Stock, (iv) the
Company , directly or indirectly, in one or moréated transactions effects any reclassificatioarganization or recapitalization of
the Common Stock or any compulsory share exchangiant to which the Common Stock is effectivelpwarted into or
exchanged for other securities, cash or propertfy)adhe Company , directly or indirectly, in onoemore related transactions
consummates a stock or share purchase agreemathieobusiness combination (including, without tition, a reorganization,
recapitalization, spin-off or scheme of arrangemeiith another Person or group of Persons wherablp sther Person or group
acquires more than 50% of the outstanding shar€oofmon Stock (not including any shares of CommimeiSheld by the other
Person or other Persons making or party to, orcésteal or affiliated with the other Persons malangarty to, such stock or share
purchase agreement or other business combinafeach a “ Fundamental Transactidnthen, upon any subsequent exercise of this
Warrant, the Holder shall have the right to recgfee each Warrant Share that would have been lidsugpon such exercise
immediately prior to the occurrence of such FundatalelTransaction, at the option of the Holder (withregard to any limitation in
Section 2(e) on the exercise of this Warrant) nth@ber of shares of Common Stock of the successaequiring corporation or of
the Company, if it is the surviving corporationdaany additional consideration (the “ Alternate €ideration’) receivable as a
result of such Fundamental Transaction by a halfléne number of shares of Common Stock for whitth Warrant is exercisable
immediately prior to such Fundamental Transactwithput regard to any limitation in Section 2(e) the exercise of this Warrant).
For purposes of any such exercise, the determimafithe Exercise Price shall be appropriately stéjdi to apply to such Alternate
Consideration based on the amount of Alternate iderstion issuable in respect of one share of Com8tock in such Fundamen
Transaction, and the Company shall apportion therdise Price among the Alternate Considerationregaaonable manner reflecti
the relative value of any different componentshef Alternate Consideration. If holders of Commaeocg are given any choice as to
the securities, cash or property to be receivedfandamental Transaction, then the Holder shajilen the same choice as to the
Alternate Consideration it receives upon any eseroff this Warrant following such Fundamental Teation. Notwithstanding
anything to the contrary, in the event of a FundaaleTransaction that is (1) an all cash transadfineaning (x) all outstanding
shares of Common Stock prior to the Fundamentaiseretion are converted into or exchanged or tedderecash or (y) the
Company, directly or indirectly, effects any sdéase, license, assignment, transfer, conveyandisjposition of all or substantially
all of its assets in one or a series of relatensaations for all cash consideration), (2) a “RiBe-3 transaction” as defined in

Rule 13e-3 under the Exchange Act, or (3) a Fundgeth@ransaction involving a person or entity matied on a national securities
exchange, including, but not limited to, the Nas@dopal Select Market, the Nasdaq Global MarketherNasdaq Capital Market (a
“ Non-Listed Company) in which all outstanding shares of Common Stpdkr to the Fundamental Transaction are convertex
or exchanged or tendered for shares of such Naed.iSompany, the Company or any Successor Enstgd€fined below) shall, at
the Holder’s option, exercisable at any time corenity with, or within 30 days after, the consumimatof the Fundamental
Transaction, purchase this Warrant from the Holgepaying to the Holder an amount of
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cash equal to the Black Scholes Value of the reimginnexercised portion of this Warrant on the ddtthe consummation of such
Fundamental Transaction._" Black Scholes Vdlugeans the value of this Warrant based on thekBdad Scholes Option Pricing
Model obtained from the “OV” function on BloombeltgP. (“ Bloomberg’) determined as of the day of consummation of the
applicable Fundamental Transaction for pricing psgs and reflecting (A) a ridkee interest rate corresponding to the U.S. Tnge
rate for a period equal to the time between the dathe public announcement of the applicable Bumehtal Transaction and the
Termination Date, (B) an expected volatility eqteathe greater of 100% and the 100 day volatiltyained from the HVT function
on Bloomberg as of the Trading Day immediatelydaiing the public announcement of the applicabledammental Transaction,

(C) the underlying price per share used in suctutation shall be the sum of the price per shanegbeffered in cash, if any, plus t
value of any non-cash consideration, if any, beifigred in such Fundamental Transaction and (Bnaaining option time equal to
the time between the date of the public announcenfahe applicable Fundamental Transaction and #renination Date. The
Company shall cause any successor entity in a izl Transaction in which the Company is notsilvivor (the “ Successor
Entity ") to assume in writing all of the obligations dfet Company under this Warrant and the other TraiasaDocuments in
accordance with the provisions of this Section p(esuant to written agreements in form and sulstagasonably satisfactory to
Holder and approved by the Holder (which approhallsnot be unreasonably withheld, conditioned @aged) prior to such
Fundamental Transaction and shall, at the optidghe@Holder, deliver to the Holder in exchangetfas Warrant a security of the
Successor Entity evidenced by a written instrunsebstantially similar in form and substance to Wigrrant which is exercisable
a corresponding number of shares of capital stbskich Successor Entity (or its parent entity) eglgnt to the shares of Common
Stock acquirable and receivable upon exerciseisMtarrant (without regard to any limitations oe #xercise of this Warrant) prior
to such Fundamental Transaction, and with an esemiice which applies the exercise price hereurtdsuch shares of capital stock
(but taking into account the relative value of ghares of Common Stock pursuant to such Fundamgrstasaction and the value of
such shares of capital stock, such number of sldiregpital stock and such exercise price beindgHerpurpose of protecting the
economic value of this Warrant immediately priottte consummation of such Fundamental Transaciog) which is reasonably
satisfactory in form and substance to the Holderawproved by the Holder (which approval shalllmunreasonably withheld,
conditioned or delayed); provided, however, thahé Holder elects to receive payment of the Blackoles Value of the Warrant,
then there shall be no obligation to deliver a sgcof the Successor Entity. Upon the occurrenicany such Fundamental
Transaction, the Successor Entity shall succeeahith pbe substituted for (so that from and afterdidie of such Fundamental
Transaction, the provisions of this Warrant anddtier Transaction Documents referring to the “Camy shall refer instead to the
Successor Entity), and may exercise every rightpavder of the Company and shall assume all of Biigations of the Company
under this Warrant and the other Transaction Dociisnith the same effect as if such SuccessoryHmditl been named as the
Company herein.




)

Calculations All calculations under this Section 3 shall bede#o the nearest cent or the nearest 1/100th of a

share, as the case may be. For purposes of thi®$8¢the number of shares of Common Stock deeméd issued and outstand
as of a given date shall be the sum of the numbghares of Common Stock (excluding treasury shérasy) issued and

outstanding.

9)

Notice to Holder.

i.  Adjustment to Exercise PricAVhenever the Exercise Price is adjusted purdoaany provision of
this Section 3, the Company shall promptly maihte Holder a notice setting forth the Exercise €sfter such
adjustment and any resulting adjustment to the murabWarrant Shares and setting forth a briekstaint of the
facts requiring such adjustment.

ii. Notice to Allow Exercise by Holderlf during the term of this Warrant (A) the Compgashall
declare a dividend (or any other distribution inatdver form) on the Common Stock, (B) the Compdrafl s
declare a special nonrecurring cash dividend anredemption of the Common Stock, (C) the Compmayl s
authorize the granting to all holders of the ComrBtwck rights or warrants to subscribe for or pasghany shares
of capital stock of any class or of any rights, {89 approval of any stockholders of the Comparajl &le required
in connection with any reclassification of the Coom$tock, any consolidation or merger to whichGmenpany is
a party, any sale or transfer of all or substagtil of the assets of the Company, or any conmylshare
exchange whereby the Common Stock is convertedbithir securities, cash or property, or (E) the gamy shall
authorize the voluntary or involuntary dissolutiiquidation or winding up of the affairs of the @pany, then, in
each case, the Company shall cause to be maitbe tdolder at its last address as it shall apppan the Warrant
Register of the Company, at least 20 calendar gagsto the applicable record or effective datech@after
specified, a notice stating (x) the date on whichaord is to be taken for the purpose of suchdeiv, distribution,
redemption, rights or warrants, or if a recordads to be taken, the date as of which the holdetk@Common
Stock of record to be entitled to such dividendfrithutions, redemption, rights or warrants arbealetermined or
(y) the date on which such reclassification, coidsdion, merger, sale, transfer or share exchamggpected to
become effective or close, and the date as of wihistexpected that holders of the Common Stocteobrd shall
be entitled to exchange their shares of the Com&took for securities, cash or other property dedilsée upon
such reclassification, consolidation, merger, dasmsfer or share exchange; provided that tharfailo mail such
notice or any defect therein or in the mailing #wdrshall not affect the validity of the corporatgion required to
be specified in such notice. To the extent thgtrestice provided hereunder constitutes, or costaimaterial, non-
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public information regarding the Company or anyref Subsidiaries, the Company shall simultaneodisigiose
such information in compliance with applicable s#es laws. The Holder shall remain entitled x@eeise this
Warrant during the period commencing on the datauoh notice to the effective date of the evegggring such
notice except as may otherwise be expressly st iarein.

Section 4 Transfer of Warrant
a) Transferability. Subject to compliance with applicable securilégs, this Warrant and all rights hereunder

(including, without limitation, any registratiorghts) are transferable, in whole or in part, upemender of this Warrant at the
principal office of the Company or its designateert, together with a written assignment of thisriéat substantially in the form
attached hereto duly executed by the Holder axgent or attorney and funds sufficient to pay aagdfer taxes payable upon the
making of such transfer. Upon such surrender iimelquired, such payment, the Company shall exeantl deliver a new Warrant
or Warrants in the name of the assignee or asssgasepplicable, and in the denomination or denatitins specified in such
instrument of assignment, and shall issue to thigasr a new Warrant evidencing the portion of iMarrant not so assigned, and
this Warrant shall promptly be cancelled. The \&atyif properly assigned in accordance herewithy tve exercised by a new
holder for the purchase of Warrant Shares withewirlg a new Warrant issued.

b) New Warrants This Warrant may be divided or combined with of&rrants upon presentation hereof at the
aforesaid office of the Company, together with &tem notice specifying the names and denominationghich new Warrants are
be issued, signed by the Holder or its agent ormadty. Subject to compliance with Section 4(a)Xoaany transfer which may be
involved in such division or combination, the Compahall execute and deliver a new Warrant or Wesran exchange for the
Warrant or Warrants to be divided or combined iooadance with such notice. All Warrants issuedrandfers or exchanges shall
dated the initial issuance date of this Warrantstmall be identical with this Warrant except ath® number of Warrant Shares
issuable pursuant thereto.

C) Warrant Register The Company shall register this Warrant, upoondsto be maintained by the Company for
that purpose (the * Warrant Reqistirin the name of the record Holder hereof fromeito time. The Company may deem and treat
the registered Holder of this Warrant as the altsawner hereof for the purpose of any exercisedfesr any distribution to the
Holder, and for all other purposes, absent actatit@ to the contrary.

Section 5 Miscellaneous
a) No Rights as Stockholder Until Exerciséhis Warrant does not entitle the Holder to aaiing rights, dividends

or other rights as a stockholder of the Compangra the exercise hereof as set forth in Sect{di)(, except as expressly set forth
in Section 3.
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b) Loss, Theft, Destruction or Mutilation of Warranthe Company covenants that upon receipt by thregaaoy of
evidence reasonably satisfactory to it of the Itssft, destruction or mutilation of this Warramtamy stock certificate relating to the
Warrant Shares, and in case of loss, theft or g@etstn, of indemnity or security reasonably satitfay to it (which, in the case of t
Warrant, shall not include the posting of any beaad upon surrender and cancellation of such Waaastock certificate, if
mutilated, the Company will make and deliver a Wgarrant or stock certificate of like tenor and didées of such cancellation, in
lieu of such Warrant or stock certificate.

C) Saturdays, Sundays, Holidays, ettf the last or appointed day for the taking n§action or the expiration of any
right required or granted herein shall not be aif2ss Day, then, such action may be taken or Sgbhmay be exercised on the n
succeeding Business Day.

d) Authorized Shares

The Company covenants that, during the period theratit is outstanding, it will reserve from its
authorized and unissued Common Stock a sufficientler of shares to provide for the issuance oflagrant Shares upon
the exercise of any purchase rights under this &arrThe Company further covenants that its isseiafi this Warrant she
constitute full authority to its officers who arkarged with the duty of executing stock certificatie execute and issue the
necessary Warrant Shares upon the exercise ofitisbgse rights under this Warrant. The Companitakk all such
reasonable action as may be necessary to asstusutteWarrant Shares may be issued as providedhhsithout violation
of any applicable law or regulation, or of any regments of the Trading Market upon which the ComrS8tock may be
listed. The Company covenants that all Warrant&hwhich may be issued upon the exercise of thehpse rights
represented by this Warrant will, upon exercisthefpurchase rights represented by this Warranpagthent for such
Warrant Shares in accordance herewith, be dulyoaizgd, validly issued, fully paid and nonassessalld free from all
taxes, liens and charges created by the Compamgjpect of the issue thereof (other than taxesspect of any transfer
occurring contemporaneously with such issue).

Except and to the extent as waived or consentbg the Holder, the Company shall not by any actiocluding,
without limitation, amending its certificate of imporation or through any reorganization, transfasissets, consolidation,
merger, dissolution, issue or sale of securitieanyrother voluntary action, avoid or seek to awb&observance or
performance of any of the terms of this Warrant,will at all times in good faith assist in the gang out of all such terms
and in the taking of all such actions as may bessary or appropriate to protect the rights of Holk set forth in this
Warrant against
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impairment. Without limiting the generality of tifieregoing, the Company will (i) not increase ttae palue of any Warrant
Shares above the amount payable therefor uponesteshise immediately prior to such increase invadue, (ii) take all
such action as may be necessary or appropriatelér that the Company may validly and legally isGuly paid and
nonassessable Warrant Shares upon the exercisis ¥¥arrant and (iii) use commercially reasonalfilerts to obtain all
such authorizations, exemptions or consents froyrpablic regulatory body having jurisdiction thefeas may be,
necessary to enable the Company to perform itgatitins under this Warrant.

Before taking any action which would result in @justment in the number of Warrant Shares for wiiih
Warrant is exercisable or in the Exercise Price,Gompany shall obtain all such authorizationsxengtions thereof, or
consents thereto, as may be necessary from anic pabulatory body or bodies having jurisdictioetéof.

e) Jurisdiction. All questions concerning the construction, vaidenforcement and interpretation of this Warrant
shall be determined in accordance with the promsiof the Purchase Agreement.

Restrictions The Holder acknowledges that the Warrant Shacgaired upon the exercise of this Warrant, if not
registered, and the Holder does not utilize castdeercise, will have restrictions upon resale isgubby state and federal securities
laws.

Nonwaiver and ExpensesNo course of dealing or any delay or failurexercise any right hereunder on the part
of Holder shall operate as a waiver of such righttberwise prejudice the Holder’s rights, powersemnedies. Without limiting any
other provision of this Warrant or the Purchasee&gnent, if the Company willfully and knowingly failo comply with any
provision of this Warrant, which results in any erél damages to the Holder, the Company shaltpalye Holder such amounts as
shall be sufficient to cover any costs and expeim#gding, but not limited to, reasonable attoidges, including those of
appellate proceedings, incurred by the Holder ifectng any amounts due pursuant hereto or inretise enforcing any of its
rights, powers or remedies hereunder.

h) Notices. Any notice, request or other document requirepesmitted to be given or delivered to the Holdgthe
Company shall be delivered in accordance with titece provisions of the Purchase Agreement.

i) Limitation of Liability . No provision hereof, in the absence of any affitive action by the Holder to exercise
Warrant to purchase Warrant Shares, and no enuprefarein of the rights or privileges of the Haldghall give rise to any liabilit
of the Holder for the purchase price of any ComiBtock or as a stockholder of the Company, whethehn siability is asserted by
the Company or by creditors of the Company.
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)] Remedies The Holder, in addition to being entitled to mise all rights granted by law, including recovefy
damages, will be entitled to specific performantasorights under this Warrant. The Company agithat monetary damages wo
not be adequate compensation for any loss incloyedason of a breach by it of the provisions & Warrant and hereby agrees to
waive and not to assert the defense in any actioadecific performance that a remedy at law wdnddrdequate.

k) Successors and AssignsSubject to applicable securities laws, this \&airand the rights and obligations
evidenced hereby shall inure to the benefit of laadinding upon the successors and permitted aseighe Company and the
successors and permitted assigns of Holder. Tdwd@gions of this Warrant are intended to be forlibaefit of any Holder from time
to time of this Warrant and shall be enforceablehgyHolder or holder of Warrant Shares.

) Amendment This Warrant may be modified or amended or ttoeipions hereof waived with the written consent
of the Company and the Holder .

m) Severability. Wherever possible, each provision of this Warsghall be interpreted in such manner as to be
effective and valid under applicable law, but ifygrovision of this Warrant shall be prohibited dnyinvalid under applicable law,

such provision shall be ineffective to the exteiguch prohibition or invalidity, without invalidiaty the remainder of such provisic
or the remaining provisions of this Warrant.

n) Headings The headings used in this Warrant are for thvenience of reference only and shall not, for any
purpose, be deemed a part of this Warrant.

kkkkkkhkkkhkkkkkkkhkkkk
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IN WITNESS WHEREOF, the Company has caused thisraato be executed by its officer thereunto duitharized as
of the date first above indicated.

NETLIST, INC.
By:
Name:
Title:
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NOTICE OF EXERCISE

TO: NETLIST, INC.

(1) The undersigned hereby elects to purchase Warrant Shares of the Company pursuarteaderms of the
attached Warrant (only if exercised in full), aedders herewith payment of the exercise pricelinthgether with all applicable transfer
taxes, if any.

(2) Payment shall take the form of (check applicabbe)bo
[ 1in lawful money of the United States; or
[ 1if permitted the cancellation of such numbeMg&rrant Shares as is necessary, in accordanceheitiormula
set forth in subsection 2(c), to exercise this \Matrwith respect to the maximum number of Warrdratr8s

purchasable pursuant to the cashless exercisedu@cset forth in subsection 2(c).

(3) Please issue said Warrant Shares in the name ahttersigned or in such other name as is spediféalv:
The Warrant Shares shall be delivered to the fahgDWAC Account Number:

[SIGNATURE OF HOLDER]

Name of Investing Entity

Sgnature of Authorized Signatory of Investing Entity :

Name of Authorized Signator

Title of Authorized Signatory

Date:




ASSIGNMENT FORM
(To assign the foregoing warrant, execute
this form and supply required information.
Do not use this form to exercise the warrant.)

FOR VALUE RECEIVED, [ ]all of or [ ] shares of the foregoing Warrant and all tsgévidenced thereby are
hereby assigned to

whose address is

Dated: ,

Holder' s Signature

Holders Address

Signature Guarantee

NOTE: The signature to this Assignment Form mostespond with the name as it appears on the faite & arrant, without alteration «
enlargement or any change whatsoever, and musidranfeed by a bank or trust company. Officeigborations and those acting in a
fiduciary or other representative capacity shou&groper evidence of authority to assign the goiag Warrant.




EXHIBIT 5.1

12531 HIGH BLUFF DRIVE SAN DIEGO, MORRISON & FOERSTER LLP

MORRISON | FOERSTER  ca||FORNIA 92130-2040

NEW YORK, SAN FRANCISCO, LO¢

TELEPHONE: 858.720.5100 ANGELES, PALO ALTO,

FACSIMILE: 858.720.5125 SACRAMENTO, SAN DIEGO,
DENVER, NORTHERN VIRGINIA,

WWW.MOFO.COM WASHINGTON, D.C.

TOKYO, LONDON, BRUSSELS,
BEIJING, SHANGHAI, HONG KONC

December 20, 2012

Netlist, Inc.
51 Discovery, Suite 150
Irvine, CA 92618

Re: Issuance and Sale of up to 1,685,394 Shares of @onStock, Warrants to Purchase up to 2,275,282eShkdrCommon Stock and
2,275,282 Shares of Common Stock Issuable Uponcisesof Warrants of Netlist, Inc.

Ladies and Gentlemen:

We are acting as counsel to Netlist, Inc., a Detavearporation (the Company”), in connection with the issuance and sale ofaip
1,685,394 shares (theShares”) of the Company’s common stock, par value $0.p8d share (the Common Stock”), together with
warrants to purchase up to 2,275,282 shares ofnf@tanStock (the Warrants ") and up to 2,275,282 shares of Common Stock Hsua
upon exercise of the Warrants (th@/arrant Shares”, and together with the Shares and Warrants, tBecurities”), pursuant to a
Registration Statement on Form S-3 (File No. 3382D0) (the “Registration Statement”) filed with the Securities and Exchange
Commission (the Commission”) under the Securities Act of 1933, as amendee (#ct "), and declared effective by the Commission on
January 20, 2010, the related prospectus inclute@in (the ‘Prospectus”), and the prospectus supplement to be filed withCommission
pursuant to Rule 424(b) promulgated under the thet (Prospectus Supplement).

As counsel to the Company, we have examined olgovacopies, certified or otherwise identifiedotar satisfaction, of such documents,
corporate records, certificates of public officiated other instruments as we have deemed necdesding purposes of rendering this opinion
and we are familiar with the proceedings taken @oghosed to be taken by the Company in connectitinthe authorization, issuance and
sale of the Shares, the Warrants and the WarraareSh In our examination, we have assumed theigemess of all signatures, the
authenticity of all documents submitted to us agioals and the conformity with the originals of écuments submitted to us as copies.

Based upon, subject to and limited by the foregoigare of the opinion that:

1. The Shares have been duly and yadidthorized and upon issuance, delivery and paytherefor in the manner contemplated by
the Registration Statement, the Prospectus anBrtfepectus Supplement, will be legally issuedyfpid and nonassessable.




2. Provided that the Warrants have lzkéy executed and delivered by the Company ang delivered to the purchasers thereof
against payment therefor, the Warrants, when isanddsold as contemplated in the Registration i, the Prospectus and the Prospectus
Supplement, will be valid and legally binding olalfgpns of the Company, enforceable against the @omm accordance with their terms,
except as enforcement thereof may be limited byihagotcy, insolvency, reorganization, moratoriunotirer similar laws relating to or
affecting creditors’ rights generally and subjecgeneral equitable principles (regardless of wéreskich enforceability is considered in a
proceeding at law or in equity), limitations on #neilability of equitable relief, including specifperformance, and implied covenants of
good faith and fair dealing.

3. The Warrant Sharesve been duly authorized and, upon issuance, paytmerefor and delivery in accordance with thenteof the
Warrants, will be legally issued, fully paid andhrassessable.

We express no opinion as to matters governed byaavg/ other than the substantive laws of the Swft&elaware and New York and the
federal laws of the United States of America, asffact on the date hereof.

We hereby consent to the filing of this opinioraasexhibit to the Registration Statement and tadifierence to our firm under the caption
“Legal Matters”in the Prospectus Supplement. In giving such pesiom, we do not admit hereby that we come withéndategory of perso
whose consent is required under Section 7 of thedkdhe rules and regulations of the Commissi@rg¢under. This opinion is expressed as
of the date hereof, and we disclaim any undertatorapvise you of any subsequent changes in the $éated or assumed herein or of any
subsequent changes in applicable law.

Very truly yours,

Morrison & Foerster LLP




Exhibit 10.1
SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (this “ Agredrf)an dated as of December 20, 2012, between Nglfis., a Delaware
corporation (the “ Company, and each purchaser identified on the signapages hereto (each, including its successors aighasa “
Purchaset and collectively the “ Purchasets

WHEREAS, subject to the terms and conditions sghfim this Agreement and pursuant to an effeatagistration statement under
the Securities Act of 1933, as amended (the * S&esiAct”), the Company desires to issue and sell to eacbaser, and each Purchaser,
severally and not jointly, desires to purchase fthemCompany, securities of the Company as mohg dielscribed in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the mutual covats contained in this Agreement, and for othedgand valuable
consideration the receipt and adequacy of whicthareby acknowledged, the Company and each Purcagiee as follows:

ARTICLE I.
DEFINITIONS

1.1 Definitions In addition to the terms defined elsewhere is figreement, for all purposes of this Agreemdm, following
terms have the meanings set forth in this Sectibn 1

“ Acquiring Persori shall have the meaning ascribed to such terneicti€n 4.5.

“ Action ” shall have the meaning ascribed to such terneutién 3.1(j).

“ Affiliate " means any Person that, directly or indirectlytigh one or more intermediaries, controls or igrodied by or
is under common control with a Person as such tamnsised in and construed under Rule 405 unde3aherities Act.

“ Board of Directors’ means the board of directors of the Company.

“ Business Day means any day except any Saturday, any Sundgydanwhich is a federal legal holiday in the Udite
States or any day on which banking institutionthim State of New York are authorized or requiredalay or other governmental
action to close.

“ Closing” means the closing of the purchase and sale db#uairities pursuant to Section 2.1.

“ Closing Date” means the Trading Day on which all of the TransacBbocuments have been executed and deliveredel
applicable parties thereto, and all conditions @dent to (i) the Purchasers’ obligations to paySbbscription Amount and (ii) the
Company’s obligations to deliver the Securitiesgéth case, have been satisfied or waived, bui &vant later than the third
Trading Day following the date hereof.




“ Commission” means the United States Securities and Exchaogen@ission.

“ Common Stock means the common stock of the Company, par vdlu@01 per share, and any other class of securities
into which such securities may hereafter be reifladsor changed.

“ Common Stock Equivalentsmeans any securities of the Company or the Sidrid which would entitle the holder
thereof to acquire at any time Common Stock, indggdwithout limitation, any debt, preferred stocight, option, warrant or other
instrument that is at any time convertible inteegercisable or exchangeable for, or otherwiselestihe holder thereof to receive,
Common Stock.

“ Company Couns€lmeans Morrison & Foerster LLP, with offices loedtat 12531 High Bluff Drive, San Diego, CA
92130.

“ Disclosure Schedulésmeans the Disclosure Schedules of the Compariyetetl concurrently herewith.

“ EGS” means Ellenoff Grossman & Schole LLP, with offitesated at 150 East 42nd Street, New York, New YidJ®17

“ Escrow Agent’ means Signature Bank, a New York State chartbeadk, with offices at 261 Madison Avenue, New York,
New York 10016.

“ Escrow Agreement means the escrow agreement entered into pritire@ate hereof, by and among the Company, the
Escrow Agent and Ascendiant Capital Markets, LL@spant to which the Purchasers shall deposit Sigbser Amounts with the
Escrow Agent to be applied to the transactionseraptated hereunder.

“ Evaluation Daté' shall have the meaning ascribed to such terneiti@n 3.1(r).

“ Exchange Act’ means the Securities Exchange Act of 1934, asxdett and the rules and regulations promulgated
thereunder.

“ Exempt Issuanc&means the issuance of (a) shares of Common Stooftions to employees, officers, consultants or
directors of the Company pursuant to any stockption plan duly adopted for such purpose, by a nitgjof the non-employee
members of the Board of Directors or a majorityhef members of a committee of non-employee direatstablished for such
purpose, (b) securities upon the exercise or exgghahor conversion of any Securities issued heteuand/or other securities
exercisable or exchangeable for or convertible ghtares of Common Stock issued and outstandinheoddte of this Agreement,
provided that such securities have not been amesided the date of this Agreement to increase timelber of such securities or to
decrease the exercise price, exchange price oecsion price of such securities, and (¢) securiigsed pursuant to acquisitions,
asset purchases, license or collaboration agresmeiwther strategic transactions approved by arnityapf the disinterested
directors of the Company, provided that any sushasce shall only be to a Person (or to the equiitigns of a Person) which is,
itself or through its subsidiaries, an operating




company or an owner of an asset in a businessgigtierwith the business of the Company and shaVide to the Company
additional benefits in addition to the investmefitumds, but shall not include a transaction inethihe Company is issuing securi
primarily for the purpose of raising capital oraio entity whose primary business is investing ousées.

“ ECPA ™ means the Foreign Corrupt Practices Act of 1@&7amended.

“ GAAP ” shall have the meaning ascribed to such terneitién 3.1(h).

“ Indebtedness shall have the meaning ascribed to such terneitién 3.1(z).

“ Intellectual Property Rightsshall have the meaning ascribed to such terneicti8n 3.1(0).

“ Liens” means a material lien, charge, pledge, securigrest, encumbrance, right of first refusal, preéveptight or othe
restriction.

“ Material Adverse Effect shall have the meaning assigned to such terneati& 3.1(b).

“ Material Permits’ shall have the meaning ascribed to such ternmeitién 3.1(m).

“ Per Share Purchase Pritequals $0.89, subject to adjustment for reverskfarward stock splits, stock dividends, stock
combinations and other similar transactions ofGeenmon Stock that occur after the date of this Agrent but on or prior to the
Closing Date.

“ Person” means an individual or corporation, partnershipst, incorporated or unincorporated associajmnt venture,
limited liability company, joint stock company, gemament (or an agency or subdivision thereof) beoentity of any kind.

“ Proceedind means an action, claim, suit, investigation aygareding (including, without limitation, an inforina
investigation or partial proceeding, such as a di¢gjpa), whether commenced or threatened.

“ Prospectus means the final prospectus filed for the RegistraStatement.

“ Prospectus Supplemehimeans the supplement to the Prospectus complyitigRule 424(b) of the Securities Act that is
filed with the Commission and delivered by the Campto each Purchaser at the Closing.

“ Purchaser Partyshall have the meaning ascribed to such termeitién 4.8.

“ Registration Statemefitmeans the effective registration statement witimthission file No. 333-164290 which registers
the sale of the Shares, the Warrants and the WaBtares to the Purchasers.
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“ Required Approval$ shall have the meaning ascribed to such termeiti€n 3.1(e).

“ Rule 144" means Rule 144 promulgated by the Commissionyaunisto the Securities Act, as such Rule may bendet
or interpreted from time to time, or any similalerer regulation hereafter adopted by the Commiskaving substantially the same
purpose and effect as such Rule.

“ Rule 424" means Rule 424 promulgated by the Commissionyauntsto the Securities Act, as such Rule may bendete
or interpreted from time to time, or any similaterer regulation hereafter adopted by the Commiskaving substantially the same
purpose and effect as such Rule.

“ SEC Reports shall have the meaning ascribed to such terneitién 3.1(h).
“ Securities’ means the Shares, the Warrants and the WarrareSh
“ Securities Act’ means the Securities Act of 1933, as amended{tendules and regulations promulgated thereunder.

“ Shares’ means the shares of Common Stock issued or isstmleach Purchaser pursuant to this Agreement.

“ Short Sales means all “short sales” as defined in Rule 20Refjulation SHO under the Exchange Act (but shalbe
deemed to include the location and/or reservatfdroarowable shares of Common Stock).

“ Subscription Amount means, as to each Purchaser, the aggregate atodomipaid for Shares and Warrants purchased
hereunder as specified below such Purchaser’s narttge signature page of this Agreement and netkteddeading “Subscription
Amount,” in United States dollars and in immedipt@Vailable funds.

“ Subsidiary” means any subsidiary of the Company as set famtBchedule 3.1(a)and shall, where applicable, also
include any direct or indirect subsidiary of thengimany formed or acquired after the date hereof.

“ Trading Day” means a day on which the principal Trading Maiketpen for trading.

“ Trading Market’ means any of the following markets or exchangesvhich the Common Stock is listed or quoted for
trading on the date in question: the NYSE MKT, Hesdaq Capital Market, the Nasdaq Global Market Nasdaq Global Select
Market,the New York Stock Exchange or the OTC RirlBoard (or any successors to any of the foregjoin

“ Transaction Documentsmeans this Agreement, the Warrants and any atbheaments or agreements executed in
connection with the transactions contemplated heteu




“ Transfer Agent’ means Computershare Trust Company, N.A., theeotitransfer agent of the Company, with a mailing
address of 330 N. Brand Blvd., Ste. 701, Glendake,91203-2149 and a facsimile number of , and any successor
transfer agent of the Company.

“ Variable Rate Transactidhmeans a transaction in which the Company (i)éssor sells any debt or equity securities that
are convertible into, exchangeable or exercisairledir include the right to receive additional gsaof Common Stock either (A) at a
conversion price, exercise price or exchange natther price that is based upon and/or varies thightrading prices of or quotatic
for the shares of Common Stock at any time afteiinitial issuance of such debt or equity secgjta (B) with a conversion,
exercise or exchange price that is subject to begsgt at some future date after the initial issaaf such debt or equity security or
upon the occurrence of specified or contingent &vdimectly or indirectly related to the busine$sh@ Company or the market for
the Common Stock or (ii) enters into any agreenaftet the date of this Agreement, including, butlmited to, an equity line of
credit, whereby the Company may issue securitiesfatiure determined price.

“ Warrant Share$ means the shares of Common Stock issuable upertiee of the Warrants.
“ Warrants” means, collectively, the Common Stock purchasgavas delivered to the Purchasers at the Closing i
accordance with Section 2.2(a) hereof, which Wasrahall be exercisable 181 days from the datesofaéince and have a term of

exercise equal to 5 years, in the form of Exhibatfached hereto.

ARTICLE II.
PURCHASE AND SALE

2.1 Closing On the Closing Date, upon the terms and subjettte conditions set forth herein, substantiatipaurrent with

the execution and delivery of this Agreement byph#gies hereto, the Company agrees to sell, an@tinchasers, severally and not jointly,
agree to purchase, up to an aggregate of $1,506000Shares and Warrants. Each Purchaser saledto the Escrow Agent, via wire
transfer or a certified check, immediately avaiahinds equal to such Purchaser’s Subscription Arhasi set forth on the signature

page hereto executed by such Purchaser and thed@grspall deliver to each Purchaser its respe&hares and a Warrant as determined
pursuant to Section 2.2(a), and the Company arlu Rachaser shall deliver the other items set fiorhection 2.2 deliverable at the Closil
Upon satisfaction of the covenants and conditig$ath in Sections 2.2 and 2.3, the Closing shediur at the offices of EGS or such other
location as the parties shall mutually agree.

2.2 Deliveries

€) On or prior to the Closing Date, @@mpany shall deliver or cause to be deliverecatthédPurchaser the followir
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0] this Agreement duly executed by @@mpany;

(i) a legal opinion of Company Counslpstantially in the form of Exhibit Bttached hereto;

(iii) a copy of the irrevocable instrugimto the Transfer Agent instructing the Transfgeat to deliver via
The Depository Trust Company Deposit or WithdraataCustodian system (* DWAQ Shares equal to such Purchaser’s
Subscription Amount divided by the Per Share PwsetRrice, registered in the name of such Purchaser;

(iv) a Warrant registered in the nameuwfrsPurchaser to purchase up to a number of sbaf&@mmon
Stock equal to 135% of such Purchaser’s Shareb,amitexercise price equal to $0.89, subject tosaaijent therein (such
Warrant certificate may be delivered within threading Days of the Closing Date); and

(v) the Prospectus and Prospectus Sumgpie(which may be delivered in accordance with Rul2 under
the Securities Act).

(b) On or prior to the Closing Date, e®thichaser shall deliver or cause to be delivayeélle Company or the Escrt
Agent, as applicable, the following:

0] this Agreement duly executed by s&chichaser; and

(i) to the Escrow Agent, such Purchas&ubscription Amount by wire transfer to the act@pecified in
the Escrow Agreement.

2.3 Closing Conditions
€) The obligations of the Company hedsurin connection with the Closing are subjecti®following conditions
being met:
0] the accuracy in all material resgemt the Closing Date of the representations ancawies of the

Purchasers contained herein (unless as of a gpdaii therein in which case they shall be accasi such date);

(i) all obligations, covenants and agneats of each Purchaser required to be performedior to the
Closing Date shall have been performed; and

(iii) the delivery by each Purchaser daf ttems set forth in Section 2.2(b) of this Agreatne

(b) The respective obligations of thedPaisers hereunder in connection with the Closiegsabject to the following
conditions being met:




0] the accuracy in all material resgaghen made and on the Closing Date of the repiatsems and
warranties of the Company contained herein (urdsssf a specific date therein);

(i) all obligations, covenants and agneats of the Company required to be performed gtior to the
Closing Date shall have been performed;

(iii) the delivery by the Company of thiems set forth in Section 2.2(a) of this Agreement;
(iv) there shall have been no Material &ibe Effect with respect to the Company since #ie bereof; and
(v) from the date hereof to the Closingt® trading in the Common Stock shall not havenlsespended by

the Commission or the Company’s principal Tradingrkét, and, at any time prior to the Closing Dataging in securities
generally as reported by Bloomberg L.P. shall matehbeen suspended or limited, or minimum priced slot have been
established on securities whose trades are repoytsdch service, or on any Trading Market, noflshbanking
moratorium have been declared either by the UrStatkes or New York State authorities nor shallélexve occurred any
material outbreak or escalation of hostilities tites national or international calamity of such mitide in its effect on, or
any material adverse change in, any financial ntaxkéch, in each case, in the reasonable judgnmiesuch Purchaser,
makes it impracticable or inadvisable to purchageSecurities at the Closing.

ARTICLE III.
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties o€igmapany. Except as set forth in the Disclosure Schedahek other than with
respect to Sections 3.1(c), (d), (e), (f), (g)(gtaEs noted therein), (w), (X), (y), (dd), (ee) &fid the SEC Reports, the Prospectus or the
Prospectus Supplement (collectively, the * Discteddocuments), which shall serve to qualify the following regsentations and warranties
in their entirety, the Company hereby makes thiefohg representations and warranties to each Rseash

€) Subsidiaries All of the direct and indirect subsidiaries bétCompany are set forth on Schedule 3.1(&8he
Company owns, directly or indirectly, all of thepital stock or other equity interests of each Sdibsy free and clear of any Liens,
and all of the issued and outstanding shares dgfatapock of each Subsidiary are validly issued are fully paid, non-assessable
and free of preemptive and similar rights to suibgcfor or purchase securities. If the Companyrmasubsidiaries, all other
references to the Subsidiaries or any of themariitansaction Documents shall be disregarded.

(b) Organization and QualificatioriThe Company and each of the Subsidiaries is)tty eluly incorporated or
otherwise organized, validly existing and in gotahsling under the laws of the jurisdiction of itsdrporation or organization, with
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the requisite power and authority to own and useribperties and assets and to carry on its busasesurrently conducted. Neither
the Company nor any Subsidiary is in violation default of any of the provisions of its respectbegtificate or articles of
incorporation, bylaws or other organizational oartr documents. Each of the Company and the &abisis is duly qualified to
conduct business and is in good standing as agfo@rporation or other entity in each jurisdictiarwhich the nature of the
business conducted or property owned by it makels qualification necessary, except where the faitarbe so qualified or in good
standing, as the case may be, could not have somaaly be expected to result in: (i) a materialease effect on the legality, valid
or enforceability of any Transaction Document, &iijnaterial adverse effect on the results of oferatassets, business, prospects or
condition (financial or otherwise) of the Compamyldahe Subsidiaries, taken as a whole, or (iii)earal adverse effect on the
Company’s ability to perform in any material respee a timely basis its obligations under any Teation Document (any of (i),

(i) or (iii), a “ Material Adverse Effect) and no Proceeding has been instituted in ani gursdiction revoking, limiting or
curtailing or seeking to revoke, limit or curtailch power and authority or qualification.

(c) Authorization; EnforcementThe Company has the requisite corporate powemathority to enter into and to
consummate the transactions contemplated by thiselgent and each of the other Transaction Docunamat®therwise to carry ¢
its obligations hereunder and thereunder. Thewi@ctand delivery of this Agreement and each efdther Transaction Documents
by the Company and the consummation by it of thedactions contemplated hereby and thereby havedcadg authorized by all
necessary action on the part of the Company arfdrttezer action is required by the Company, the BazrDirectors or the
Company’s stockholders in connection herewith erdivith other than in connection with the Requitgxbrovals. This Agreement
and each other Transaction Document to whichatparty has been (or upon delivery will have bekry executed by the Company
and, when delivered in accordance with the termedieand thereof, will constitute the valid andding obligation of the Company
enforceable against the Company in accordanceitsitearms, except (i) as limited by general equéalinciples and applicable
bankruptcy, insolvency, reorganization, moratoriamd other laws of general application affectingpecément of creditors’ rights
generally, (ii) as limited by laws relating to theailability of specific performance, injunctivdied or other equitable remedies and
(iii) insofar as indemnification and contributionopisions may be limited by applicable law.

(d) No Conflicts The execution, delivery and performance by tbenfany of this Agreement and the other
Transaction Documents to which it is a party, smiance and sale of the Securities and the constimnrby it of the transactions
contemplated hereby and thereby do not and wil(ix@onflict with or violate any provision of tHeompany’s or any Subsidiary’s
certificate or articles of incorporation, bylawsaiher organizational or charter documents, orcénflict with, or constitute a default
(or an event that with notice or lapse of time othbwould become a default) under, result in tieatgon of any Lien upon any of the
properties or assets of the Company or any Subgjdiagive to others any rights of termination,eardment, acceleration or
cancellation (with or without notice, lapse of timeboth) of, any
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agreement, credit facility, debt or other instrut@videncing a Company or Subsidiary debt or atie®) or other understanding to
which the Company or any Subsidiary is a partyyowhich any property or asset of the Company or@mlysidiary is bound or
affected, or (iii) subject to the Required Apprayalonflict with or result in a violation of anyarule, regulation, order, judgment,
injunction, decree or other restriction of any aarrgovernmental authority to which the Companwa @ubsidiary is subject
(including federal and state securities laws aggilagions), or by which any property or asset ef @ompany or a Subsidiary is
bound or affected; except in the case of eachanfsds (ii) and (iii), such as would not have, asomably be expected to result in, a
Material Adverse Effect.

(e) Filings, Consents and Approval§he Company is not required to obtain any conseaiver, authorization or
order of, give any notice to, or make any filingregistration with, any court or other federaltestéocal or other governmental
authority or other Person in connection with theaion, delivery and performance by the ComparthefTransaction Documents,
other than: (i) the filings required pursuant tat8m 4.4 of this Agreement, (ii) the filing withé Commission of the Prospectus
Supplement, (iii) application(s) to each applicabtading Market for the listing of the Shares andr¥éint Shares for trading thereon
in the time and manner required thereby and (ighdilings as are required to be made under apgkcstate securities laws
(collectively, the “_ Required Approvals.

() Issuance of the Securities; Reqigira The Securities are duly authorized and, whameidsnd paid for in
accordance with the applicable Transaction Docusyevitl be duly and validly issued, fully paid andnassessable, free and clez
all Liens imposed by the Company. The Warrant &awhen issued in accordance with the terms diMagants, will be validly
issued, fully paid and nonassessable, free and afedl Liens imposed by the Company. The Complaay reserved from its duly
authorized capital stock the maximum number ofehaf Common Stock issuable pursuant to this Agestrmnd the Warrants. The
Company has prepared and filed the Registratiorei®nt in conformity with the requirements of thez&ities Act, which became
effective on January 20, 2010 (the * Effective Dféncluding the Prospectus, and such amendmerdsapplements thereto as
may have been required to the date of this AgreémEme Registration Statement is effective untlerSecurities Act and no stop
order preventing or suspending the effectivenesseRegistration Statement or suspending or ptegthe use of the Prospectus
has been issued by the Commission and no proceeftinthat purpose have been instituted or, tkttmvledge of the Company,
threatened by the Commission. The Company, ifirediby the rules and regulations of the Commisgioaposes to file the
Prospectus, with the Commission pursuant to RuR)2 At the time the Registration Statement amgdamendments thereto
became effective, at the date of this Agreementaditide Closing Date, the Registration Statemedtaary amendments thereto
conformed and will conform in all material respetttgshe requirements of the Securities Act; andRtespectus and any amendmi
or supplements thereto, at time the Prospectusyoamendment or supplement thereto was issuedtdhd &losing Date,
conformed and will conform in all material respetttgshe requirements of the Securities Act andetiatiogether as a whole, did not
and will not contain an untrue statement of a niatéact or omit to state a material fact necessamyrder to make the statements
therein, in light of the circumstances under whinély were made, not misleading.
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(9) Capitalization The capitalization of the Company is describethe Prospectus Supplement. The Company has
not issued any capital stock since its most regdittld periodic report under the Exchange Actestthan pursuant to the exercise of
employee stock options under the Comparsgbck incentive plans, the issuance of shar€oofmon Stock to employees pursuai
the Company’s employee stock purchase plans arsdigot to the conversion and/or exercise of Comntock¥Equivalents
outstanding as of the date of the most recentigfileriodic report under the Exchange Act. Nod®rehas any right of first refusal,
preemptive right, right of participation, or anyndliar right to participate in the transactions @nplated by the Transaction
Documents. Except as a result of the purchasesaledf the Securities, there are no outstanditigregy warrants, scrip rights to
subscribe to, calls or commitments of any charagtetsoever relating to, or securities, rights ldigations convertible into or
exercisable or exchangeable for, or giving any &esy right to subscribe for or acquire, any shafegCommon Stock, or contrac
commitments, understandings or arrangements byhawthie Company or any Subsidiary is or may becommddo issue additional
shares of Common Stock or Common Stock Equivaleht® issuance and sale of the Securities willhdigate the Company to
issue shares of Common Stock or other securitiagydPerson (other than the Purchasers) and vtilesailt in a right of any holder
of Company securities to adjust the exercise, cmime, exchange or reset price under any of suctrgies. All of the outstanding
shares of capital stock of the Company are dulaiged, validly issued, fully paid and nonassefsdiave been issued in
compliance with all federal and state securiti®@slaand none of such outstanding shares was isswéalation of any preemptive
rights or similar rights to subscribe for or pursbaecurities. No further approval or authorizatibany stockholder, the Board of
Directors or others is required for the issuanadsale of the Securities. There are no stockhsldgreements, voting agreements or
other similar agreements with respect to the Comiparapital stock to which the Company is a partyto the knowledge of the
Company, between or among any of the Company'kktdders.

(h) SEC Reports; Financial Statementhe Company has filed all reports, schedulesn$o statements and other
documents required to be filed by the Company utfteSecurities Act and the Exchange Act, inclugingsuant to Section 13(a) or
15(d) thereof, for the two years preceding the tateof (or such shorter period as the Companyre@sred by law or regulation to
file such material) (the foregoing materials, imthg the exhibits thereto and documents incorpdrhiereference therein, together
with the Prospectus and the Prospectus Suppletneing collectively referred to herein as the “ SE€ports’) on a timely basis or
has received a valid extension of such time afidiland has filed any such SEC Reports prior t@&Kpération of any such extension.
As of their respective dates, the SEC Reports ciehjih all material respects with the requiremaritdhe Securities Act and the
Exchange Act, as applicable, and none of the SEibRE when filed, contained any untrue stateméatroaterial fact or omitted to
state a material fact required to be stated themeimrecessary in order to make the statementsithémehe light of the circumstances
under which they were made, not
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misleading. The Company has never been an issbgrcsiio Rule 144(i) under the Securities Act. Tihancial statements of the
Company included in the SEC Reports comply in a@temal respects with applicable accounting reguésts and the rules and
regulations of the Commission with respect theestin effect at the time of filing. Such financightements have been prepared in
accordance with United States generally acceptedusting principles applied on a consistent basiing the periods involved (¢
GAAP "), except as may be otherwise specified in suchrftial statements or the notes thereto and eXtajptinaudited financial
statements may not contain all footnotes requise@BAP, and fairly present in all material respetis financial position of the
Company and its consolidated Subsidiaries as of@ntthe dates thereof and the results of operatiord cash flows for the periods
then ended, subject, in the case of unauditednséatts, to normal, immaterial, year-end audit adjstts.

0] Material Changes; Undisclosed Evehiabilities or Developments Since the date of the latest audited financial
statements included within the SEC Reports, exaggpecifically disclosed in a subsequent SEC Réipext prior to the date herec
(i) there has been no event, occurrence or devedapthat has had or that would reasonably be eggeotresult in a Material
Adverse Effect, (ii) the Company has not incurrag Babilities (contingent or otherwise) other th@) trade payables and accrued
expenses incurred in the ordinary course of businessistent with past practice and (B) liabilities required to be reflected in the
Company’s financial statements pursuant to GAAHRisclosed in filings made with the Commission) fiiie Company has not
altered its method of accounting, (iv) the Comphayg not declared or made any dividend or distraoutif cash or other property to
its stockholders or purchased, redeemed or madagmegments to purchase or redeem any sharescapitsl stock and (v) the
Company has not issued any equity securities toé#iger, director or Affiliate, except pursuantegisting Company stock option
plans. The Company does not have pending befer€tmmission any request for confidential treatnoémformation. Except for
the issuance of the Securities contemplated byAthisement or as disclosed in the SEC Reportsyantgliability, fact,
circumstance, occurrence or development has oatorrexists or is reasonably expected to occukist @ith respect to the
Company or its Subsidiaries or their respectivanasses, properties, operations, assets or finaganagition that would be required
to be disclosed by the Company under applicablergis laws at the time this representation is enaddeemed made that has not
been publicly disclosed at least 1 Trading Daymtaahe date that this representation is made.

)] Litigation. There is no action, suit, inquiry, notice of laition, proceeding or investigation pending orthie
knowledge of the Company, threatened against ectifig the Company, any Subsidiary or any of thespective properties before
or by any court, arbitrator, governmental or adstiaitive agency or regulatory authority (federtdtes county, local or foreign)
(collectively, an “ Actior”) which (i) adversely affects or challenges thgdlity, validity or enforceability of any of the dmnsaction
Documents or the Securities or (ii) would, if therere an unfavorable decision, have or reasonabixipected to result in a Mate!
Adverse Effect. Neither the Company nor any Subsjdnor, to the knowledge of the Company, angdior or officer thereof, is or
has been the subject of any Action involving arolaf violation of or liability under
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federal or state securities laws or a claim of tineaf fiduciary duty. There has not been, andhtoknowledge of the Company, th
is not pending or contemplated, any investigatipthe Commission involving the Company or any cotrier former director or
officer of the Company. The Commission has natesisany stop order or other order suspending fieeteéfeness of any registrati
statement filed by the Company or any Subsidiageuthe Exchange Act or the Securities Act.

(k) Labor Relations No labor dispute exists or, to the knowledgéhef Company, is imminent with respect to any of
the employees of the Company, which would reasgriadlexpected to result in a Material Adverse Effédone of the Company’s
or its Subsidiaries’ employees is a member of amtiat relates to such employee’s relationship thie Company or such
Subsidiary, and neither the Company nor any dditssidiaries is a party to a collective bargairdaggeement, and the Company and
its Subsidiaries believe that their relationshiphwheir employees are good. To the knowledgefCompany, no executive offic
of the Company or any Subsidiary, is, or is nowested to be, in violation of any material term o @mployment contract,
confidentiality, disclosure or proprietary inforrtat agreement or non-competition agreement, orcdingr contract or agreement or
any restrictive covenant in favor of any third yagnd the continued employment of each such eikecafficer does not subject the
Company or any of its Subsidiaries to any liabilitigh respect to any of the foregoing matters. Toenpany and its Subsidiaries
in compliance with all U.S. federal, state, locatidoreign laws and regulations relating to empleytrand employment practices,
terms and conditions of employment and wages andshexcept where the failure to be in complianoald not, individually or in
the aggregate, reasonably be expected to haveaxrimatdverse Effect.

)] Compliance Neither the Company nor any Subsidiary: (inislefault under or in violation of (and no evens ha
occurred that has not been waived that, with natidapse of time or both, would result in a deféyl the Company or any
Subsidiary under), nor has the Company or any 8igrgireceived notice of a claim that it is in ddfainder or that it is in violation
of, any indenture, loan or credit agreement or@ther agreement or instrument to which it is aypartby which it or any of its
properties is bound (whether or not such defauti@ation has been waived), (ii) is in violatiohany judgment, decree or order of
any court, arbitrator or other governmental autigat (iii) is or has been in violation of any sttd, rule, ordinance or regulation of
any governmental authority, including without liation all foreign, federal, state and local lawlatiag to taxes, environmental
protection, occupational health and safety, produelity and safety and employment and labor mgteetcept in each case as could
not have or reasonably be expected to result irageiVal Adverse Effect.

(m) Regulatory PermitsThe Company and the Subsidiaries possess éficaes, authorizations and permits issued
by the appropriate federal, state, local or fore&gulatory authorities necessary to conduct ttesipective businesses as describe
the SEC Reports, except where the failure to pessash permits would not reasonably be expecteebstdt in a Material Adverse
Effect (* Material Permit$), and neither the Company nor any Subsidiaryrkasived any notice of proceedings relating to the
revocation or modification of any Material Permit.
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(n) Title to Assets The Company and the Subsidiaries have good amiatable title in fee simple to all real propt
owned by them and good and marketable title ipeisonal property owned by them that is materi#théobusiness of the Company
and the Subsidiaries, in each case free and dedirldens, except for (i) Liens as do not matbyiaffect the value of such property
and do not materially interfere with the use mauig proposed to be made of such property by the @asnpnd the Subsidiaries and
(ii) Liens for the payment of federal, state orasttaxes, for which appropriate reserves have breste in accordance with GAAP
and, the payment of which is neither delinquentsudiject to penalties. Any real property and faedl held under lease by the
Company and the Subsidiaries are held by them wradiel, subsisting and enforceable leases with wtiie Company and the
Subsidiaries are in material compliance.

(0) Intellectual Property To the Companyg knowledge, the Company and the Subsidiaries laegve rights to us
all patents, patent applications, trademarks, tredtk applications, service marks, trade namesetsadrets, inventions, copyrights,
licenses and other intellectual property rights singilar rights necessary or required for use inngztion with their respective
businesses as described in the SEC Reports ant ti@dailure to so have could be reasonably exgettt have a Material Adverse
Effect (collectively, the “ Intellectual Propertvidhts”). None of, and neither the Company nor any Siibsy has received a notice
(written or otherwise) that any of, the IntelledtBaoperty Rights has expired, terminated or bdmmdoned, or is expected to expire
or terminate or be abandoned, within two (2) yélans the date of this Agreement, except where aroh £xpiration, termination or
abandonment would not reasonably be expected to ddWaterial Adverse Effect. Neither the Compaalany Subsidiary has
received, since the date of the latest auditedhiiz statements included within the SEC Reportgtitien notice of a claim or
otherwise has any knowledge that the Intellectuap@rty Rights violate or infringe upon the rigbfsany Person, except as would
not have or reasonably be expected to not havetaridbAdverse Effect. To the knowledge of the @amy, all such Intellectual
Property Rights are enforceable and there is mtiagiinfringement by another Person of any ofltiellectual Property Rights.
The Company and its Subsidiaries have taken reaoracurity measures to protect the secrecy, dentiality and value of all of
their intellectual properties, except where failtoelo so would not, individually or in the aggremaeasonably be expected to ha
Material Adverse Effect.

(P) Insurance The Company and the Subsidiaries are insuradduwyers of recognized financial responsibility iagt
such losses and risks and in such amounts as légedatby the Company to be prudent and custonmatiye businesses in which the
Company and the Subsidiaries are engaged, includirighot limited to, directors and officers insuca coverage. Neither the
Company nor any Subsidiary has any reason to leetteat it will not be able to renew its existingumance coverage as and when
such coverage expires or to obtain similar covefeme similar insurers as may be necessary to eoatits business without a
significant increase in cost.
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(@) Transactions With Affiliates and Eropées. Except as set forth in the SEC Reports, northenbfficers or
directors of the Company or any Subsidiary andhéoknowledge of the Company, none of the emplogé#se Company or any
Subsidiary is presently a party to any transaotiih the Company or any Subsidiary (other thansfevices as employees, officers
and directors), including any contract, agreemetloer arrangement providing for the furnishingefvices to or by, providing for
rental of real or personal property to or from,yding for the borrowing of money from or lendin§raoney to or otherwise
requiring payments to or from any officer, direatorsuch employee or, to the knowledge of the Campany entity in which any
officer, director, or any such employee has a sutiistl interest or is an officer, director, trusts®ckholder, member or partner, in
each case in excess of $120,000 other than fpagiinent of salary or consulting fees for serviegslered, (i) reimbursement for
expenses incurred on behalf of the Company andfhier employee benefits, including stock optigneements under any stock
option plan of the Company.

n Sarbane®xley; Internal Accounting Controls The Company and the Subsidiaries are in matesiapliance
with any and all applicable requirements of theb@aes-Oxley Act of 2002 that are effective as efdate hereof, and any and all
applicable rules and regulations promulgated byGbmmission thereunder that are effective as otittie hereof and as of the
Closing Date. The Company and the Subsidiariesitaiai a system of internal accounting controlsisigiit to provide reasonable
assurance that: (i) transactions are executedciordance with management’s general or specificaizhtions, (ii) transactions are
recorded as necessary to permit preparation ofi¢iahstatements in conformity with GAAP and to ntain asset accountability,
(iii) access to assets is permitted only in accoacdavith management’s general or specific authtbazaand (iv) the recorded
accountability for assets is compared with thet@xgsassets at reasonable intervals and approgiditen is taken with respect to ¢
differences. The Company and the Subsidiaries batablished disclosure controls and proceduredgfsed in Exchange Act
Rules 13a-15(e) and 15d-15(e)) for the Companyth@@&ubsidiaries and designed such disclosurealsra#nd procedures to ensure
that information required to be disclosed by thenpany in the reports it files or submits underBExehange Act is recorded,
processed, summarized and reported, within the pieniads specified in the Commission’s rules anmchfd The Company’s
certifying officers have evaluated the effectivenebthe disclosure controls and procedures oCiiapany and the Subsidiaries as
of the end of the period covered by the most régédited periodic report under the Exchange Actdisdate, the “ Evaluation Date
™). The Company presented in its most recently filediopéc report under the Exchange Act the conclusiohthe certifying officer.
about the effectiveness of the disclosure contints procedures based on their evaluations as @whkiation Date. Since the
Evaluation Date, there have been no changes iimtdanal control over financial reporting (as stetm is defined in the Exchange
Act) of the Company and its Subsidiaries that haagerially adversely affected, or is reasonablgliiko materially adversely affe
the internal control over financial reporting oét@ompany and its Subsidiaries.

(s) Certain FeesExcept as set forth in the Prospectus Supplemertirokerage or finder's fees or commissions are
or will be payable by the Company or any Subsidtargny broker, financial advisor or consultamggr, placement agent,
investment banker, bank or other Person with régpdbe transactions contemplated by
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the Transaction Documents. The Purchasers shadl i@ obligation with respect to any fees or wibpect to any claims made by
on behalf of other Persons for fees of a type aoptated in this Section that may be due in conpaatiith the transactions
contemplated by the Transaction Documents.

® Investment Companyrhe Company is not, and is not an Affiliate afdammediately after receipt of payment for
the Securities, will not be or be an Affiliate afy “investment companyXithin the meaning of the Investment Company Act &40
as amended. The Company shall conduct its businesmanner so that it will not become an “investincompany” subject to
registration under the Investment Company Act @fQl%s amended.

(u) Reqistration RightsNo Person has any right to cause the CompaapywBubsidiary to effect the registration
under the Securities Act of any securities of tieenPany or any Subsidiary.

(v) Listing and Maintenance Requiremenfhe Company has not, in the 12 months preceatimglate hereof,
received notice from any Trading Market on which @ommon Stock is or has been listed or quotekde@tfect that the Company
not in compliance with the listing or maintenanequirements of such Trading Market. The Companarig, has no reason to beli
that it will not in the foreseeable future contirtoebe, in compliance with all such listing and ntahance requirements.

(w) Application of Takeover Protectiondhe Company and the Board of Directors havertallenecessary action, if
any, in order to render inapplicable any contra@rshacquisition, business combination, poison(jmilluding any distribution under
rights agreement) or other similar anti-takeovevggion under the Company’s certificate of incomtan (or similar charter
documents) or the laws of its state of incorporattmat is or could become applicable to the Puetsaas a result of the Purchasers
and the Company fulfilling their obligations or egising their rights under the Transaction Docuragimcluding without limitation
as a result of the Company’s issuance of the Seesieind the Purchasers’ ownership of the Secstritie

x) Disclosure Except with respect to the material terms antid®mns of the transactions contemplated by the
Transaction Documents, the Company confirms thialhereit nor any other Person acting on its behalf provided any of the
Purchasers or their agents or counsel with anynmétion that it believes constitutes or might ctiast material, non-public
information which is not otherwise disclosed in Br@spectus Supplement. The Company understaidsonfirms that the
Purchasers will rely on the foregoing representaitioeffecting transactions in securities of tharpany. All of the disclosure
furnished by or on behalf of the Company to thecRasers regarding the Company and its Subsididhiess,respective businesses
and the transactions contemplated hereby, incluttiedisclosure Schedules to this Agreement, i &nd correct and does not
contain any untrue statement of a material factnoit to state any material fact necessary in otd@enake the statements made
therein, in light of the circumstances under wittoély were made and when made, not misleading. Binep@ny acknowledges and
agrees that no Purchaser makes or has made aegeafations or warranties with respect to the &etitns contemplated hereby
other than those specifically set forth in Secah hereof.
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) No Integrated OfferingAssuming the accuracy of the Purchasers’ reptaens and warranties set forth in
Section 3.2, neither the Company, nor any of itliafes, nor any Person acting on its or theirdlehas, directly or indirectly, made
any offers or sales of any security or solicitegl affers to buy any security, under circumstanbes tvould cause this offering of t
Securities to be integrated with prior offeringstbg Company for purposes of any applicable shddehapproval provisions of any
Trading Market on which any of the securities @& @ompany are listed or designated.

2 Solvency Based on the consolidated financial conditiothefCompany as of the Closing Date, after giviffigot
to the receipt by the Company of the proceeds fifwersale of the Securities hereunder, the curmestt Gow of the Company,
together with the proceeds the Company would receiere it to liquidate all of its assets, aftéding into account all anticipated
uses of the cash, would be sufficient to pay albants on or in respect of its liabilities when sachounts are required to be paid.
The Company has no knowledge of any facts or cistantes which lead it to believe that it will fila reorganization or liquidation
under the bankruptcy or reorganization laws of jamigdiction within one year from the Closing D4iebeing understood that the
Company may require additional capital to contitea®perations during such period). The SEC Repmt forth as of the date
hereof all outstanding secured and unsecured ladebss of the Company or any Subsidiary, or foclvtiie Company or any
Subsidiary has commitments. For the purposesi®ftfireement, “ Indebtedne$sneans (x) any liabilities for borrowed money or
amounts owed in excess of $50,000 (other than &madeunts payable incurred in the ordinary coufdrisiness), (y) all guaranties,
endorsements and other contingent obligationsspeet of indebtedness of others, whether or natdnge are or should be reflected
in the Company’s consolidated balance sheet (ondtes thereto), except guaranties by endorsenfi@mgotiable instruments for
deposit or collection or similar transactions ie thrdinary course of business; and (z) the presdae of any lease payments in
excess of $50,000 due under leases required tagi@kized in accordance with GAAP. Neither thex@@any nor any Subsidiary is
in default with respect to any Indebtedness.

(aa) Tax StatusExcept for matters that would not, individuadllyin the aggregate, have or reasonably be expé&zted
result in a Material Adverse Effect, the Compang ds Subsidiaries each (i) has made or filed alitéH States federal, state and
local income and all foreign income and franchéereturns, reports and declarations required lyjuanisdiction to which it is
subject, (ii) has paid all taxes and other govemtaleassessments and charges that are materialdard, shown or determined to be
due on such returns, reports and declarationsignkas set aside on its books provision reasgnatiequate for the payment of all
material taxes for periods subsequent to the petimavhich such returns, reports or declaratioqdyapThere are no unpaid taxes in
any material amount claimed to be due by the taauntority of any jurisdiction, and the officerstobe Company or of any
Subsidiary know of no basis for any such claim.
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(bb) Foreign Corrupt PracticedNeither the Company nor any Subsidiary, nohtoknowledge of the Company or any
Subsidiary, any agent or other person acting omalbefthe Company or any Subsidiary, has (i) diseor indirectly, used any funds
for unlawful contributions, gifts, entertainmentather unlawful expenses related to foreign or dstiogoolitical activity, (i) made
any unlawful payment to foreign or domestic goveentrofficials or employees or to any foreign or @tic political parties or
campaigns from corporate funds, (iii) failed todise fully any contribution made by the Companway Subsidiary (or made by
any person acting on its behalf of which the Conydaraware) which is in violation of law, or (ivjolated in any material respect
any provision of FCPA.

(cc) Accountants The Company’s accounting firm is set forth om&tule 3.1(bbdf the Disclosure Schedules. To
knowledge and belief of the Company, such accogrftim (i) is a registered public accounting firm @equired by the Exchange /
and (ii) shall express its opinion with respecttte financial statements to be included in the Camyfs Annual Report for the fiscal
year ending December 31, 2012.

(dd) Acknowledgment Regarding Purchdserschase of SecuritiesThe Company acknowledges and agrees that
each of the Purchasers is acting solely in thegigpaf an arm’s length purchaser with respech® Transaction Documents and the
transactions contemplated thereby. The Compartlgduacknowledges that no Purchaser is actingfiagacial advisor or fiduciary
of the Company (or in any similar capacity) witlspect to the Transaction Documents and the transaatontemplated thereby and
any advice given by any Purchaser or any of tlesipective representatives or agents in connectitbntiae Transaction Documents
and the transactions contemplated thereby is meareigental to the Purchasers’ purchase of the @1 The Company further
represents to each Purchaser that the Companyisateto enter into this Agreement and the othem$action Documents has been
based solely on the independent evaluation ofrdresactions contemplated hereby by the Companytanepresentatives.

(ee) Acknowledgement Regarding PurchiasBrading Activity. Anything in this Agreement or elsewhere herein t
the contrary notwithstanding (except for Sectiore) and 4.15 hereof), it is understood and ackedged by the Company that:
(i) none of the Purchasers has been asked by tirp&uy to agree, nor has any Purchaser agreedsist tfem purchasing or sellir
long and/or short, securities of the Company, @riidhtive” securities based on securities issuethbyCompany or to hold the
Securities for any specified term; (ii) past oufiet open market or other transactions by any Paerhapecifically including, withot
limitation, Short Sales or “derivative” transactitefore or after the closing of this or futurevate placement transactions, may
negatively impact the market price of the Compamyiblicly-traded securities; (iii) any Purchaserd aounter-parties in “derivative”
transactions to which any such Purchaser is a pdirgctly or indirectly, presently may have a “dfigosition in the Common Stoc
and (iv) each Purchaser shall not be deemed to draywaffiliation with or control over any arm’s Igih counter-party in any
“derivative” transaction. The Company further understands akidoaviedges that (y) one or more Purchasers maggeni; hedgin
activities at various times during the period tiinet Securities are
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outstanding, including, without limitation, durintige periods that the value of the Warrant Sharégetlable with respect to
Securities are being determined, and (z) such hgdagtivities (if any) could reduce the value of #xisting stockholders’ equity
interests in the Company at and after the timetti@hedging activities are being conducted. Tom@any acknowledges that such
aforementioned hedging activities do not constituteeach of any of the Transaction Documents.

(ff) Regulation M Compliance The Company has not, and to its knowledge noagtiag on its behalf has, (i) taken,
directly or indirectly, any action designed to caes to result in the stabilization or manipulat@fithe price of any security of the
Company to facilitate the sale or resale of anthefSecurities, (ii) sold, bid for, purchased,paid any compensation for soliciting
purchases of, any of the Securities, or (iii) paidigreed to pay to any Person any compensaticsofimiting another to purchase ¢
other securities of the Company, other than, inctee of clauses (ii) and (iii), compensation gaithe Company’s placement agent
in connection with the placement of the Securities.

(99) Office of Foreign Assets ControNeither the Company nor any Subsidiary norhte@ompanys knowledge, an
director, officer, agent, employee or affiliatetbé Company or any Subsidiary is currently subieeny U.S. sanctions
administered by the Office of Foreign Assets Cdnifdhe U.S. Treasury Department (* OFAC

(hh) U.S. Real Property Holding Corporatiofihe Company is not and has never been a U.Sonegzerty holding
corporation within the meaning of Section 897 a&f thternal Revenue Code of 1986, as amended, anddmpany shall so certify
upon Purchaser’s request.

(i) Bank Holding Company ActNeither the Company nor any of its Subsidiaoieéffiliates is subject to the Bank
Holding Company Act of 1956, as amended (the “ BHTANnd to regulation by the Board of Governorshe Federal Reserve
System (the “ Federal Reserije Neither the Company nor any of its Subsidiarie Affiliates owns or controls, directly or
indirectly, five percent (5%) or more of the outglang shares of any class of voting securitiesventy-five percent or more of the
total equity of a bank or any entity that is subjecthe BHCA and to regulation by the Federal Rese Neither the Company nor
any of its Subsidiaries or Affiliates exercisesoatcolling influence over the management or poicd¢ a bank or any entity that is
subject to the BHCA and to regulation by the Feldeeserve.

an Money Laundering The operations of the Company and its Subsi&baare and have been conducted at all times
in compliance with applicable financial record-kegpand reporting requirements of the Currency oikign Transactions
Reporting Act of 1970, as amended, applicable mdaaydering statutes and applicable rules and a¢iguls thereunder
(collectively, the “ Money Laundering Law} and no action, suit or proceeding by or befang court or governmental agency,
authority or body or any arbitrator involving the@pany or any Subsidiary with respect to the Manayndering Laws is pending
or, to the knowledge of the Company or any Subsjdiareatened.
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3.2 Representations and Warranties oPtirehasers Each Purchaser, for itself and for no other Raser, hereby represents
and warrants as of the date hereof and as of th&ng Date to the Company as follows (unless assfecific date therein):

€) Organization; Authority Such Purchaser is either an individual or artyeduly incorporated or formed, validly
existing and in good standing under the laws ofuhisdiction of its incorporation or formation \ifull right, corporate, partnership,
limited liability company or similar power and auotity to enter into and to consummate the traneastcontemplated by this Agreem
and otherwise to carry out its obligations hereuraal thereunder. The execution and delivery af Agreement and performance by
such Purchaser of the transactions contemplateli®ygreement have been duly authorized by aleasary corporate, partnership,
limited liability company or similar action, as digable, on the part of such Purchaser. Each h@imn Document to which it is a pa
has been duly executed by such Purchaser, and detieered by such Purchaser in accordance withetmes hereof, will constitute the
valid and legally binding obligation of such Pursbg enforceable against it in accordance witteitsis, except: (i) as limited by gene
equitable principles and applicable bankruptcyplivency, reorganization, moratorium and other lafvgeneral application affecting
enforcement of creditors’ rights generally, (ii)lesited by laws relating to the availability ofesgific performance, injunctive relief or
other equitable remedies and (iii) insofar as indification and contribution provisions may be ligdtby applicable law.

(b) Understandings or ArrangementSuch Purchaser is acquiring the Securitiesiasipal for its own account and
has no direct or indirect arrangement or understaisdvith any other persons to distribute or regaydhe distribution of such Securiti
(this representation and warranty not limiting s@chichaser’s right to sell the Securities purstatite Registration Statement or
otherwise in compliance with applicable federal atate securities laws). Such Purchaser is aoguiie Securities hereunder in the
ordinary course of its business.

(c) Purchaser Statusit the time such Purchaser was offered the S&esyrit was, and as of the date hereof it is, and
on each date on which it exercises any Warranig|libe either: (i) an “accredited investor” asfided in Rule 501(a)(1), (a)(2), (a)(3),
(a)(7) or (a)(8) under the Securities Act or (iNgaialified institutional buyer” as defined in Ruld4A(a) under the Securities Act.

(d) Experience of Such Purchas&uch Purchaser, either alone or together vsthejpresentatives, has such
knowledge, sophistication and experience in busiaesl financial matters so as to be capable ofiatinh the merits and risks of the
prospective investment in the Securities, and basvaluated the merits and risks of such investm8aoth Purchaser is able to bear the
economic risk of an investment in the Securitied, @t the present time, is able to afford a coneglets of such investment.

(e) Certain Transactions and Confideityial Other than consummating the transactions corlggetbhereunder, su
Purchaser has not, nor has any Person acting @if leélor pursuant to any understanding with sualcRaser, directly or indirectly
executed any purchases or sales, including Shtes Saf the securities of the Company
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during the period commencing as of the time thahdRurchaser first received a term sheet (writteoral) from the Company or any
other Person representing the Company setting foetimaterial terms of the transactions contemglaereunder and ending
immediately prior to the execution hereof. Notwttmding the foregoing, in the case of a Purchhsgiis a multi-managed investment
vehicle whereby separate portfolio managers masegarate portions of such Purchaser’s assets armbttfolio managers have no
direct knowledge of the investment decisions madthb portfolio managers managing other portionsuzh Purchaser’s assets, the
representation set forth above shall only applyhwétspect to the portion of assets managed bydttéolio manager that made the
investment decision to purchase the Securitiesredviey this Agreement. Other than to other Perpanty to this Agreement, such
Purchaser has maintained the confidentiality oflsitlosures made to it in connection with thisis@ction (including the existence and
terms of this transaction). Notwithstanding the=fyoing, for avoidance of doubt, nothing containeteim shall constitute a
representation or warranty, or preclude any actiotith respect to the identification of the availéy of, or securing of, available shares
to borrow in order to effect Short Sales or simitansactions in the future.

The Company acknowledges and agrees that the egpations contained in Section 3.2 shall not mqdifend or affect such Purchaser’s
right to rely on the Company’s representationsaatanties contained in this Agreement or any regm&ations and warranties contained in
any other Transaction Document or any other doctiimeimstrument executed and/or delivered in cotioeavith this Agreement or the
consummation of the transaction contemplated hereby

ARTICLE IV.
OTHER AGREEMENTS OF THE PARTIES

4.1 Warrant Sharedf all or any portion of a Warrant is exercisach time when there is an effective registratimitesnent to
cover the issuance or resale of the Warrant Sharéshe Warrant is exercised via cashless exer¢ie Warrant Shares issued pursuant to
any such exercise shall be issued free of all ldgeff at any time following the date hereof thegi®tration Statement (or any subsequent
registration statement registering the sale orleesfathe Warrant Shares) is not effective or isgtberwise available for the sale or resale of
the Warrant Shares, the Company shall promptlyintie holders of the Warrants in writing that swelistration statement is not then
effective and thereafter shall promptly notify sunciiders when the registration statement is effeciigain and available for the sale or resale
of the Warrant Shares (it being understood andealjtteat the foregoing shall not limit the abilitiithe Company to issue, or any Purchaser to
sell, any of the Warrant Shares in compliance wajiplicable federal and state securities laws). Gtimpany shall use commercially
reasonable efforts to keep a registration stateffiecitiding the Registration Statement) registetimgissuance or resale of the Warrant
Shares for as long as the Warrants remain outstgndi

4.2 Furnishing of InformatianUntil the earliest of the time that (i) no Puaskr owns Securities or (i) the Warrants have
expired, the Company covenants to timely file (otain extensions in respect thereof and file withia applicable grace period) all reports
required to be filed by the Company after the deteof pursuant to the Exchange Act even if the @y is not then subject to the report
requirements of the Exchange Act.
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4.3 [Reserved].

4.4 Securities Laws Disclosure; Publicitfhe Company shall by 9:00 a.m. (New York Cityi¢) on the Trading Day
immediately following the date hereof file a Cutr&eport on Form 8-K, including the Transaction Doents as exhibits thereto, with the
Commission. From and after the issuance of suebspielease, the Company represents to the Purshiaseit shall have publicly disclosed
all material, non-public information delivered toyaof the Purchasers by the Company or any oftitssiliaries, or any of their respective
officers, directors, employees or agents in coriopavith the transactions contemplated by the Taatisn Documents. The Company and
each Purchaser shall consult with each other inirigsany other press releases with respect taéimsactions contemplated hereby, and
neither the Company nor any Purchaser shall issysiach press release nor otherwise make any sibiit gtatement without the prior
consent of the Company, with respect to any pressise of any Purchaser, or without the prior asnskeeach Purchaser, with respect to any
press release of the Company, which consent sbiallnreasonably be withheld or delayed, exceptidhdisclosure is required by law, in
which case the disclosing party shall promptly jievthe other party with prior notice of such paldtatement or communication.
Notwithstanding the foregoing, the Company shatlpublicly disclose the name of any Purchasermcluide the name of any Purchase
any filing with the Commission or any regulatoryeagy or Trading Market, without the prior writteansent of such Purchaser, except (a) as
required by federal securities law in connectiothwtie filing of final Transaction Documents witietCommission and (b) to the extent such
disclosure is required by law or Trading Marketulagions, in which case the Company shall provigeRurchasers with prior notice of such
disclosure permitted under this clause (b).

4.5 Shareholder Rights PlaiNo claim will be made or enforced by the Companywith the consent of the Company, any
other Person, that any Purchaser is an “Acquirieig®h’under any control share acquisition, business coatioin, poison pill (including ar
distribution under a rights agreement) or similati-takeover plan or arrangement in effect or hi¢teeadopted by the Company, or that any
Purchaser could be deemed to trigger the provisibasy such plan or arrangement, by virtue ofikéeg Securities under the Transaction
Documents or under any other agreement betwee@dhgany and the Purchasers.

4.6 NorPublic Information Except with respect to the material terms andlit®mns of the transactions contemplated by the
Transaction Documents, the Company covenants aegsithat neither it, nor any other Person actmgsobehalf will provide any Purchas
or its agents or counsel with any information tiet Company believes constitutes material non-pubformation, unless prior thereto such
Purchaser shall have entered into a written agreewmi¢h the Company regarding the confidentialindaise of such information. The
Company understands and confirms that each Purchlaak be relying on the foregoing covenant ireefiing transactions in securities of the
Company.

4.7 Use of ProceedsThe Company shall use the net proceeds fromsaleeof the Securities hereunder as set forth Utk
of Proceeds” in the Prospectus Supplement and sbiallse such proceeds in violation of FCPA or OFA@ulations.
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4.8 Indemnification of PurchasersSubject to the provisions of this Section 4h@ Company will indemnify and hold each
Purchaser and its directors, officers, sharehojaeesnbers, partners, employees and agents (ancklagryPersons with a functionally
equivalent role of a Person holding such titlesuithistanding a lack of such title or any othemlitleach Person who controls such Purchaser
(within the meaning of Section 15 of the Securides and Section 20 of the Exchange Act), and ihectbrs, officers, shareholders, agents,
members, partners or employees (and any other i®evgth a functionally equivalent role of a Persmiding such titles notwithstanding a
lack of such title or any other title) of such amtling persons (each, a “ Purchaser P8rtyarmless from any and all losses, liabilities,
obligations, claims, contingencies, damages, @sisexpenses, including all judgments, amountsipasdttiements, court costs and
reasonable attorneyies and costs of investigation that any such RsehParty may suffer or incur as a result of latireg to (a) any breas
of any of the representations, warranties, covenanagreements made by the Company in this Agreeanén the other Transaction
Documents or (b) any action instituted againstRhechaser Parties in any capacity, or any of thetheir respective Affiliates, by any
stockholder of the Company who is not an Affiliafesuch Purchaser Party, with respect to any ofrdresactions contemplated by the
Transaction Documents (unless such action is baged a breach of such Purchaser Pantgpresentations, warranties or covenants une
Transaction Documents or any agreements or undeliatgs such Purchaser Party may have with any stackholder or any violations by
such Purchaser Party of state or federal secul@ves or any conduct by such Purchaser Party wtocistitutes fraud, gross negligence,
willful misconduct or malfeasance). If any act&mall be brought against any Purchaser Party peof which indemnity may be sought
pursuant to this Agreement, such Purchaser Paall/mtomptly notify the Company in writing, and t@@mpany shall have the right to
assume the defense thereof with counsel of its@dwaosing reasonably acceptable to the Purchassr. PEamy Purchaser Party shall have the
right to employ separate counsel in any such aciwhparticipate in the defense thereof, but tee #1d expenses of such counsel shall be at
the expense of such Purchaser Party except tocthptahat (i) the employment thereof has beenifipelty authorized by the Company in
writing, (ii) the Company has failed after a reaaolie period of time to assume such defense anehpbog counsel or (iii) in such action there
is, in the reasonable opinion of counsel, a mdteaaflict on any material issue between the positif the Company and the position of such
Purchaser Party, in which case the Company sha#tdmonsible for the reasonable fees and expefhs®smore than one such separate
counsel. The Company will not be liable to anydpaser Party under this Agreement (y) for anyeseitint by a Purchaser Party effected
without the Company’s prior written consent, whattall not be unreasonably withheld or delayedzptd the extent, but only to the extent
that a loss, claim, damage or liability is attrioie to any Purchaser Party’s breach of any ofg¢peesentations, warranties, covenants or
agreements made by such Purchaser Party in thesefrgent or in the other Transaction Documents. fitlemnification required by this
Section 4.8 shall be made by periodic paymenth@fimount thereof during the course of the invatitig or defense, as and when bills are
received or are incurred. The indemnity agreememsained herein shall be in addition to any cadsection or similar right of any
Purchaser Party against the Company or othersrantiadilities the Company may be subject to purgda law.

4.9 Reservation of Common Stodks of the date hereof, the Company has resemddree Company shall continue to reserve
and keep available at all times, free of preempfigiets, a sufficient number of shares of Commaockfor the purpose of enabling the
Company to issue Shares pursuant to this AgreearehtWarrant Shares pursuant to any exercise affdmeants.
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4.10 Listing of Common Stock During the term of the Warrants, the Company Inesgrees to use best efforts to maintain the
listing or quotation of the Common Stock on thediing Market on which it is currently listed, andhcarrently with the Closing, the
Company shall apply to list or quote all of the Bisaand Warrant Shares on such Trading Market eovdpily secure the listing of all of the
Shares and Warrant Shares on such Trading MarketCbmpany further agrees, if the Company appliemg the term of the Warrants to
have the Common Stock traded on any other Tradiagk#t, it will then include in such application aflthe Shares and Warrant Shares, and
will take such other action as is necessary toecallof the Shares and Warrant Shares to be l@tgdoted on such other Trading Market as
promptly as possible. The Company will then takaction reasonably necessary to continue thimgisind trading of its Common Stock o
Trading Market and will comply in all respects witite Company’s reporting, filing and other obligats under the bylaws or rules of the
Trading Market.

411 Capital Changes Until the six (6) month anniversary of the ChagiDate, the Company shall not undertake a revarse
forward stock split or reclassification of the CommiStock without the prior written consent of thedhasers holding a majority in interest
the Shares.

4.12 Participation in Future Financing

(a) From the date hereof until the date that is thév@v€l2) month anniversary of the Closing Date,rupay issuanc
by the Company or any of its Subsidiaries of Comi8totk or Common Stock Equivalents for cash comatdm, Indebtedness or a
combination of units hereof (a_* Subsequent Finamt), each Purchaser shall have the right to pamigpn up to an amount of the
Subsequent Financing equal to such Purchaser'<8ptisn Amount, provided that the aggregate pgoditon amount for all
Purchasers shall not exceed 50% of the aggregaeguent Financing amount (the “ Participation Maxin”") on the same terms,
conditions and price provided for in the Subseqi@mancing.

(b) At least two (2) Trading Days prior to the closioighe Subsequent Financing, the Company shalWeleto each
Purchaser a written notice of its intention to efffe Subsequent Financing_(* Fdetice”), which Pre-Notice shall ask such
Purchaser if it wants to review the details of sfichncing (such additional notice, a “ Subsegugnancing Notice). Upon the
request of a Purchaser, and only upon a requestdly Purchaser, for a Subsequent Financing NakieeZompany shall promptly,
but no later than one (1) Trading Day after sucjuest, deliver a Subsequent Financing Notice th fuschaser. The Subsequent
Financing Notice shall describe in reasonable betaiproposed terms of such Subsequent Finanttisgamount of proceeds
intended to be raised thereunder and the PersBarspns through or with whom such Subsequent Fingune proposed to be
effected and shall include a term sheet or sintitarument relating thereto as an attachment.
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(c) Any Purchaser desiring to participate in such Sgibsert Financing must provide written notice to @m@mpany by
not later than 5:30 p.m. (New York City time) o tbecond (2¢ ) Trading Day after all of the Purclembave received the Pre-
Notice that such Purchaser is willing to particgat the Subsequent Financing, the amount of sucthBser’s participation, and
representing and warranting that such Purchasesudsfunds ready, willing, and available for invesnt on the terms set forth in
the Subsequent Financing Notice. If the Compangives no such notice from a Purchaser as of smdns (2@ ) Trading Day,
such Purchaser shall be deemed to have notifie@dngpany that it does not elect to participate.

(d) If by 5:30 p.m. (New York City time) on the secof®) Trading Day after all of the Purchasers haveiveckthe
Pre-Notice, notifications by the Purchasers ofrthéllingness to participate in the Subsequent Rairgg (or to cause their designees
to participate) is, in the aggregate, less tharidted amount of the Subsequent Financing, thelCtrapany may effect the remaini
portion of such Subsequent Financing on the temdsndth the Persons set forth in the Subsequertrieing Notice.

(e) If by 5:30 p.m. (New York City time) on the secofi?) Trading Day after all of the Purchasers haveiveckethe
Pre-Notice, the Company receives responses to se§ubnt Financing Notice from Purchasers seekipgrichase more than the
aggregate amount of the Participation Maximum, eawin Purchaser shall have the right to purchaderd Rata Portion (as defined
below) of the Participation Maximum. _* Pro Ratafim " means the ratio of (x) the Subscription Amount e€&ities purchased
the Closing Date by a Purchaser participating uttiderSection 4.12 and (y) the sum of the aggre§atescription Amounts of
Securities purchased on the Closing Date by altlragers participating under this Section 4.12.

) The Company must provide the Purchasers with anseSabsequent Financing Notice, and the Purchaskrs
again have the right of participation set forth\ab this Section 4.12, if the Subsequent Finapsimbject to the initial Subsequent
Financing Notice is not consummated for any reasothe terms set forth in such Subsequent Finaridotge within 30 Trading
Days after the date of the initial Subsequent FeiranNotice.

(9) The Company and each Purchaser agree that if anch&&er elects to participate in the Subsequeraneing, the
transaction documents related to the Subsequeané&iimg shall not include any term or provision veiwr such Purchaser shall be
required to agree to any restrictions on tradintpamy of the Securities purchased hereunder oedpgired to consent to any
amendment to or termination of, or grant any waivelease or the like under or in connection witiis Agreement, without the pri
written consent of such Purchaser.

(h) Notwithstanding anything to the contrary in thisen 4.12 and unless otherwise agreed to by sucthBser, the
Company shall either confirm in writing to such €haser that the transaction with respect to thes&ylent Financing has been
abandoned or shall publicly disclose its intentioissue the securities in the Subsequent Finantirgjther case in such a manner
such that such Purchaser will not be in
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possession of any material, non-public informatimnthe fifth (5t ) Business Day following deliveof the Subsequent Financing
Notice. If by such fifth (3" ) Business Day, no fialdisclosure regarding a transaction with respe¢he Subsequent Financing has
been made, and no notice regarding the abandorohenth transaction has been received by such Bsechsuch transaction shall
be deemed to have been abandoned and such Purshalent be deemed to be in possession of angrragton-public

information with respect to the Company or anytefSubsidiaries.

0] Notwithstanding the foregoing, this Section 4.1alkhot apply in respect of (i) an Exempt Issuaacéi) an
underwritten public offering of Common Stock.

4.13 Subsequent Equity SalesFrom the date hereof until 45 days after thesiblp Date, neither the Company nor any
Subsidiary shall issue, enter into any agreemeiststee or announce the issuance or proposed issodany shares of Common Stock or
Common Stock Equivalents at an effective per sharehase price less than $1.18 (subject to adjugtfoeforward and reverse stock splits
and the like), including pursuant to the Sales Agrent, dated November 21, 2011, between the ComgahAscendiant Capital Markets,
LLC relating to the Company’s “at-the-market” offeg of up to $10,000,000 of registered securitidstwithstanding the foregoing, this
Section 4.12 shall not apply in respect of an Extelsguance.

414 Equal Treatment of Purchaser®No consideration (including any modificationasfy Transaction Document) shall be
offered or paid to any Person to amend or conseattaiver or modification of any provision of tiigreement unless the same consider:
is also offered to all of the parties to this Agrest. For clarification purposes, this provisiamstitutes a separate right granted to each
Purchaser by the Company and negotiated sepatstelgch Purchaser, and is intended for the Compmatmgat the Purchasers as a class and
shall not in any way be construed as the Purchasgirgy in concert or as a group with respect ¢éopthrchase, disposition or voting of
Securities or otherwise.

4.15 Certain Transactions and Confidentialitt¥ach Purchaser, severally and not jointly witl dbther Purchasers, covenants
neither it nor any Affiliate acting on its behalf pursuant to any understanding with it will execahy purchases or sales, including Short
Sales of any of the Company’s securities duringpéidgod commencing with the execution of this Agneat and ending at such time that the
transactions contemplated by this Agreement aseinblicly announced pursuant to the initial pnedsase as described in Section 4.4. Eact
Purchaser, severally and not jointly with the otRarchasers, covenants that until such time asdhsactions contemplated by this
Agreement are publicly disclosed by the Compangpamt to the initial press release as describ&sation 4.4, such Purchaser will maint
the confidentiality of the existence and termshig transaction and the information included inEhgclosure Schedules. Notwithstanding
foregoing and notwithstanding anything containethia Agreement to the contrary, the Company exglyescknowledges and agrees that
(i) no Purchaser makes any representation, war@mntgvenant hereby that it will not engage in effeg transactions in any securities of the
Company after the time that the transactions copl&ted by this Agreement are first publicly anncechpursuant to the initial press release
as described in Section 4.4, (ii) no Purchasel blealestricted or prohibited from effecting angrtsactions in any securities of the Company
in accordance with applicable securities laws from
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and after the time that the transactions conteraglay this Agreement are first publicly announcatspant to the initial press release as
described in Section 4.4 and (iii) no Purchasel slaae any duty of confidentiality to the Compamyits Subsidiaries after the issuance ol
initial press release as described in Section Hldtwithstanding the foregoing, in the case of ecRaser that is a multi-managed investment
vehicle whereby separate portfolio managers masagarate portions of such Purchaser’s assets ambttfolio managers have no direct
knowledge of the investment decisions made by trfgio managers managing other portions of sugitRaser’s assets, the covenant set
forth above shall only apply with respect to thetipm of assets managed by the portfolio managsrrtade the investment decision to
purchase the Securities covered by this Agreement.

ARTICLE V.
MISCELLANEOUS

5.1 Termination. This Agreement may be terminated by any Purchasiey the Company with respect to any Purchaseto
such Purchaser’s obligations hereunder only anlklowttany effect whatsoever on the obligations betwbe Company and the other
Purchasers, by written notice to the other partigbe Closing has not been consummated on oréddecember 28, 2012; provided
however, that no such termination will affect the rightaofy party to sue for any breach by any other partyarties).

5.2 Fees and ExpensesExcept as expressly set forth in the Transadlioouments to the contrary, each party shall payfek:
and expenses of its advisers, counsel, accourdgadtsther experts, if any, and all other expensasried by such party incident to the
negotiation, preparation, execution, delivery aadfgrmance of this Agreement. The Company shallgtTransfer Agent fees (including,
without limitation, any fees required for same-gagcessing of any instruction letter delivered iy Company and any exercise notice
delivered by a Purchaser), stamp taxes and otkes &nd duties levied in connection with the delivaf any Securities to the Purchasers.

5.3 Entire Agreement The Transaction Documents, together with thekétehand schedules thereto, the Prospectus and the
Prospectus Supplement, contain the entire undelisiof the parties with respect to the subjecttendtereof and thereof and supersede all
prior agreements and understandings, oral or writtéth respect to such matters, which the pad@siowledge have been merged into such
documents, exhibits and schedules.

5.4 Notices. Any and all notices or other communications elivetries required or permitted to be provided hader shall be
in writing and shall be deemed given and effectinghe earliest of: (a) the date of transmissibsiich notice or communication is delivered
via facsimile at the facsimile number set forthtba signature pages attached hereto at or prie3@p.m. (New York City time) on a
Trading Day, (b) the next Trading Day after theedatttransmission, if such notice or communicatgdelivered via facsimile at the facsirr
number set forth on the signature pages attachredohen a day that is not a Trading Day or latanth:30 p.m. (New York City time) on any
Trading Day, (c) the second {® Trading Day following the date of mailing, if ¢dsy U.S. nationally recognized overnight courience or
(d) upon actual receipt by the party to whom suatice is required to be given. The address fohswatices and communications shall be as
set forth on the signature pages attached hereto.
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55 Amendments; Waivers No provision of this Agreement may be waiveddified, supplemented or amended except in a
written instrument signed by the Company and thelasers holding at least a majority in intereghefShares based on the initial
Subscription Amounts hereunder, with any such wawedification, supplement or amendment to be inipn all parties hereto. No wai
of any default with respect to any provision, cdiodi or requirement of this Agreement shall be degno be a continuing waiver in the fut
or a waiver of any subsequent default or a wai¥eng other provision, condition or requirementédudr nor shall any delay or omission of
any party to exercise any right hereunder in angmaaimpair the exercise of any such right.

5.6 Headings The headings herein are for convenience onlyat@onstitute a part of this Agreement and shatlbe deeme
to limit or affect any of the provisions hereof.

5.7 Successors and Assignghis Agreement shall be binding upon and inarthe benefit of the parties and their successors
and permitted assigns. The Company may not a#isigigreement or any rights or obligations herarmaithout the prior written consent
each Purchaser (other than by merger). Any Puechmay assign any or all of its rights under thigement to any Person to whom such
Purchaser assigns or transfers any Securitieside¥hat such transferee agrees in writing todaentd, with respect to the transferred
Securities, by the provisions of the Transactiorioents that apply to the “Purchasers.”

5.8 No Third-Party Beneficiaries This Agreement is intended for the benefit & farties hereto and their respective
successors and permitted assigns and is not fdrethefit of, nor may any provision hereof be erddrby, any other Person, except as
otherwise set forth in Section 4.8.

5.9 Governing Law. All questions concerning the construction, vifidenforcement and interpretation of the Transact
Documents shall be governed by and construed aiodced in accordance with the internal laws of $tate of New York, without regard to
the principles of conflicts of law thereof. Eadirfy agrees that all legal proceedings concerrfigrterpretations, enforcement and defense
of the transactions contemplated by this Agreeraadtany other Transaction Documents (whether bitcamginst a party hereto or its
respective affiliates, directors, officers, shatdles, partners, members, employees or agentd)shabmmenced exclusively in the state and
federal courts sitting in the City of New York. Eegarty hereby irrevocably submits to the exclugivesdiction of the state and federal col
sitting in the City of New York, Borough of Manhaitt for the adjudication of any dispute hereundén @onnection herewith or with any
transaction contemplated hereby or discussed héneiluding with respect to the enforcement of afithe Transaction Documents), and
hereby irrevocably waives, and agrees not to aBsarty suit, action or proceeding, any claim th& not personally subject to the
jurisdiction of any such court, that such suitj@tor proceeding is improper or is an inconvenigniue for such proceeding. Each pi
hereby irrevocably waives personal service of pge@nd consents to process being served in anyssitchction or proceeding by mailing a
copy thereof via registered or certified mail oeovght delivery (with evidence of delivery) to sugarty at the address in effect for notice
it under this Agreement and agrees that such seskiall constitute good and sufficient servicerotpss and notice thereof. Nothing
contained herein shall be deemed to limit in any ey right to serve process in any other mannenipied by law. If either party shall
commence an
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action, suit or proceeding to enforce any provisiofithe Transaction Documents, then, in additiothé obligations of the Company under
Section 4.8, the prevailing party in such actianit er proceeding shall be reimbursed by the offaety for its reasonable attorneys’ fees and
other costs and expenses incurred with the invagsbig, preparation and prosecution of such actigoraceeding.

5.10 Survival. The representations and warranties containezirhehall survive the Closing and the deliveryha Securities.

5.11 Execution. This Agreement may be executed in two or morstarparts, all of which when taken together shall
considered one and the same agreement and shafhbexffective when counterparts have been signeghbly party and delivered to each
other party, it being understood that the partesdnot sign the same counterpart. In the evantthy signature is delivered by facsimile
transmission or by e-mail delivery of a “.pdf” foatndata file, such signature shall create a valitilsinding obligation of the party executing
(or on whose behalf such signature is executed)) tid same force and effect as if such facsimilepaif” signature page were an original
thereof.

5.12 Severability. If any term, provision, covenant or restrictiontlois Agreement is held by a court of competensplidgtion to
be invalid, illegal, void or unenforceable, the egnder of the terms, provisions, covenants andicéisns set forth herein shall remain in full
force and effect and shall in no way be affecteghdired or invalidated, and the parties heretd sisal their commercially reasonable efforts
to find and employ an alternative means to achikgesame or substantially the same result as tmemplated by such term, provision,
covenant or restriction. It is hereby stipulated declared to be the intention of the parties they would have executed the remaining terms,
provisions, covenants and restrictions withoutudeghg any of such that may be hereafter declarealith illegal, void or unenforceable.

5.13 Rescission and Withdrawal RightNotwithstanding anything to the contrary congairin (and without limiting any similar
provisions of) any of the other Transaction Docutegwhenever any Purchaser exercises a rightj@bectemand or option under a
Transaction Document and the Company does notytipesiform its related obligations within the pesatierein provided, then such
Purchaser may rescind or withdraw, in its solerdisan from time to time upon written notice to tBempany, any relevant notice, deman
election in whole or in part without prejudice ts future actions and rights; providedowever, that in the case of a rescission of an exercise
of a Warrant, the applicable Purchaser shall beired to return any shares of Common Stock sultjeahy such rescinded exercise notice
concurrently with the return to such Purchasehefaggregate exercise price paid to the Compansuftt shares and the restoration of such
Purchaser’s right to acquire such shares pursoasudh Purchaser's Warrant (including, issuancereplacement warrant certificate
evidencing such restored right).

5.14 Replacement of SecuritiesIf any certificate or instrument evidencing éwrcurities is mutilated, lost, stolen or destroyed,
the Company shall issue or cause to be issueccimagige and substitution for and upon cancellatieneof (in the case of mutilation), or in
lieu of and substitution therefor, a new certifecat instrument, but only upon receipt of evideregsonably satisfactory to the Company of
such loss, theft or destruction. The applicanafoew certificate or instrument under such cirdamses shall also pay any reasonable third-
party costs (including customary indemnity) asseciavith the issuance of such replacement Secsiritie
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5.15 Remedies In addition to being entitled to exercise ajhts provided herein or granted by law, includiagavery of
damages, each of the Purchasers and the Compdrbewehtitled to specific performance under thensetion Documents. The parties
agree that monetary damages may not be adequafensation for any loss incurred by reason of aeadin of obligations contained in the
Transaction Documents and hereby agree to waiveantb assert in any action for specific perforo@nf any such obligation the defense
that a remedy at law would be adequate.

5.16 Payment Set Aside To the extent that the Company makes a paynrguayaments to any Purchaser pursuant to any
Transaction Document or a Purchaser enforces acisgs its rights thereunder, and such paymenapments or the proceeds of such
enforcement or exercise or any part thereof arsesiently invalidated, declared to be fraudulerdreferential, set aside, recovered from,
disgorged by or are required to be refunded, repaatherwise restored to the Company, a trusesmiver or any other Person under any law
(including, without limitation, any bankruptcy lastate or federal law, common law or equitable eafsaction), then to the extent of any
such restoration the obligation or part thereagioally intended to be satisfied shall be revivad aontinued in full force and effect as if s
payment had not been made or such enforcementasf Bad not occurred.

5.17 Independent Nature of Purchasddbligations and Rights The obligations of each Purchaser under anysketion
Document are several and not joint with the obiayet of any other Purchaser, and no Purchasersha#isponsible in any way for the
performance or non-performance of the obligatidresny other Purchaser under any Transaction Doctinféothing contained herein or in
any other Transaction Document, and no action talesny Purchaser pursuant hereto or thereto, bhaleemed to constitute the Purchasers
as a partnership, an association, a joint ventuesy other kind of entity, or create a presumptltoat the Purchasers are in any way acting in
concert or as a group with respect to such obbgator the transactions contemplated by the Tréonsaldocuments. Each Purchaser shall be
entitled to independently protect and enforceighbts including, without limitation, the rights aitg out of this Agreement or out of the other
Transaction Documents, and it shall not be necgdsaany other Purchaser to be joined as an anfditiparty in any proceeding for such
purpose. Each Purchaser has been representesidwritseparate legal counsel in its review and tieggmn of the Transaction Documents.
For reasons of administrative convenience onlyhéaachaser and its respective counsel have cliosemnmmunicate with the Company
through EGS. EGS does not represent any of thehBsers and only represents Ascendiant Capital ésrkl C, the placement agent. The
Company has elected to provide all Purchaserstivitlsame terms and Transaction Documents for thneecience of the Company and not
because it was required or requested to do soypfahe Purchasers. It is expressly understoadagneed that each provision contained in
this Agreement and in each other Transaction Dootisebetween the Company and a Purchaser, salatiynot between the Company and
the Purchasers collectively and not between anchgrttte Purchasers.
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5.18 Saturdays, Sundays, Holidays, éf¢he last or appointed day for the taking of awyion or the expiration of any right
required or granted herein shall not be a Busibess then such action may be taken or such riglyt lneaexercised on the next succeeding

Business Day.

5.19 Construction The parties agree that each of them and/or thepective counsel have reviewed and had an oppiyrto
revise the Transaction Documents and, therefoeendinmal rule of construction to the effect that ambiguities are to be resolved agains
drafting party shall not be employed in the intetption of the Transaction Documents or any amenthrteereto. In addition, each and e\
reference to share prices and shares of Commok Bt@ny Transaction Document shall be subjectfjosiment for reverse and forward
stock splits, stock dividends, stock combinationd ather similar transactions of the Common Stbeit bccur after the date of this

Agreement.

5.20 WAIVER OF JURY TRIAL . IN ANY ACTION, SUIT, OR PROCEEDING IN ANY JURISD ICTION BROUGHT
BY ANY PARTY AGAINST ANY OTHER PARTY, THE PARTIES E ACH KNOWINGLY AND INTENTIONALLY, TO THE
GREATEST EXTENT PERMITTED BY APPLICABLE LAW, HEREBY ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY
AND EXPRESSLY WAIVES FOREVER TRIAL BY JURY.

(Sgnature Pages Follow)
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IN WITNESS WHEREOF, the parties hereto have catisisdSecurities Purchase Agreement to be duly eézdduy their
respective authorized signatories as of the dedeifidicated above.

NETLIST, INC. Address for Notice
By: Fax:

Name:

Title:

With a copy to (which shall not constitute notice):

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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[PURCHASER SIGNATURE PAGES TO NLST SECURITIES PURES$E AGREEMENT]

IN WITNESS WHEREOF, the undersigned have causexdShcurities Purchase Agreement to be duly exetwytéigeir respective
authorized signatories as of the date first in@idatbove.

Name of Purchase

Sgnature of Authorized Signatory of Purchaser :

Name of Authorized Signator

Title of Authorized Signatory

Email Address of Authorized Signatol

Facsimile Number of Authorized Signato

Address for Notice to Purchas

Address for Delivery of Securities to Purchasen{if same as address for notic

Subscription Amount:
Shares
Warrant Shares
EIN Number:
[SIGNATURE PAGES CONTINUE]
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Exhibit 10.2
PLACEMENT AGENCY AGREEMENT
December 20, 2012

Ascendiant Capital Markets, LLC
18881 Von Karman, 18  Floor
Irvine, California 92612

Ladies and Gentlemen:

Introduction . Subject to the terms and conditions herein (tidigreement’), Netlist, Inc., a Delaware corporation (the “i@pan
"), hereby engages Ascendiant Capital Market, LLBCM " or the “ Placement Ageri} as the exclusive placement agent for the Company
on a reasonable best efforts basis, in connectitintiie proposed placement (the * Placenieof registered securities (the “ Securiti@of
the Company, including, but not limited to, sha(tke “ Shares) of the Company’s common stock, par value $0.péd share (the Commor
Stock”) and warrants to purchase shares of Common Stdble. terms of the Placement and the Securitidstshanutually agreed upon by
the Company and the purchasers (each,_an “ Inveatat, collectively, the * Investory and nothing herein constitutes that ACM would t
the power or authority to bind the Company or amyebktor or create any obligation for the Companigsae any Securities or complete the
Placement. This Agreement and the documents eegauntd delivered by the Company and the Investoecsnnection with the Placement
shall be collectively referred to herein as thedAsaction Document$ The date of the closing of the Placement (tl@&@dsing”) shall be
referred to herein as the “ Closing DdteThe Company expressly acknowledges and aghe¢ ACM’s obligations hereunder are on a
reasonable best efforts basis only and that theutom of this Agreement does not constitute a cd@ment by ACM to purchase the
Securities and does not ensure the successfulrpéatef the Securities or any portion thereof @rshccess of ACM with respect to securing
any other financing on behalf of the Company.

The Company hereby confirms its agreement wittPlaeement Agent as follows:
Section 1. Agreement to Act as Placement Agent

(a) On the basis of the representations, warrantiesagreements of the Company herein contained, dnjécuo all
the terms and conditions of this Agreement, thedteent Agent shall be the exclusive Placement Agectnnection with the
offering and sale by the Company of the Securjiigsuant to the Company’s registration statemeriam S-3 (File No. 333-
164290) (the “ Registration Statemé&hntwith the terms of such offering (the “ Offeririjto be subject to market conditions and
negotiations between the Company, the Placementtfggel the prospective Investors. The Placemerhfwill act on a reasonal
best efforts basis and the Company agrees and atdaiges that there is no guarantee of the sucdgdaftement of the Securities,
or any portion thereof, in the prospective Offeringnder no circumstances will the Placement Ageratny of its “ Affiliates” (as
defined below) be obligated to underwrite or pusghany of the Securities for its own account oentlise provide any financing.
The Placement Agent shall act solely as the Compamgent and not as principal. The Placement Agkall have no authority to
bind the Company with respect to any prospectiverab purchase Securities and the Company shedl tiee sole right to accept
offers to purchase Securities and may reject anly effer, in whole or in part. As compensationdervices rendered, on the Clos
Date, the Company shall pay to the Placement Atlrenfees and expenses set forth below:




0] A cash fee equal to 6% of the gross proceeds reddiy the Company from the sale of the Securities a
the Closing of the applicable Offering, excludingy @roceeds from the exercise of any warrants isallde Offering.

(i) The Company also agrees to reimburse the Placehgemt for its legal and other expenses incurred in
connection with the Placement provided such reimdment shall not exceed, in the aggregate, therle§$35,000 and 1%
of the aggregate gross proceeds raised in theR&de The balance of such reimbursement shalblyalge immediately
upon (but only in the event of) a Closing of thdedihg; provided, that prior to the execution aktAgreement the
Company advanced the Placement Agent the sum ¢d@Q%&gainst anticipated expenses, which sum bhaltedited
against such reimbursement obligation.

(b) The term of the Placement Agent’s exclusive engamewill terminate upon the earlier to occur oftfi¢ Closing
of the Placement or (ii) the date that is ten @iness days following the date hereof (the " E&sisle Term’). Notwithstanding
anything to the contrary contained herein, the jgions concerning confidentiality, indemnificatiand contribution contained her
and the Company'’s obligations contained in theimtiéication provisions will survive any expiratiam termination of this
Agreement, and the Company’s obligation to pay &egally earned and payable and to reimburse egsesctually incurred and
reimbursable pursuant to Section 1 hereof and wénietpermitted to be reimbursed under FINRA Rul&0§f)(2)(D), will survive
any expiration or termination of this AgreementotiNng in this Agreement shall be construed totliiné ability of the Placement
Agent or its Affiliates to pursue, investigate, bae, invest in, or engage in investment bankinwgricial advisory or any other
business relationship with Persons (as defineddedther than the Company. As used herein (i) ‘sBeg’ means an individual or
corporation, partnership, trust, incorporated ancorporated association, joint venture, limiteabllity company, joint stock
company, government (or an agency or subdivisieneif) or other entity of any kind and (ii) “ Affiite” means any Person that,
directly or indirectly through one or more intermaaées, controls or is controlled by or is undemeoon control with a Person as
such terms are used in and construed under Ruled®® the Securities Act of 1933, as amended"(Bezurities Act).

Section 2. Representations, Warranties and Covenants of the @apany. The Company hereby represents, warrants and
covenants to the Placement Agent as of the daemhemd as of the Closing Date, as follows:

€) Securities Law Filings The Company has filed with the Securities andhaxnge Commission (the * Commission
") the Registration Statement under the Securfietsof 1933, as amended (the “ Securities Actvhich was declared effective on
January 20, 2010 for the registration under theites Act of the Securities. Following the detémation of pricing among the
Company and the prospective Investors introducédedCompany by Placement Agent, the Company ikgIMiith the Commission
pursuant to Rule 424(b) under the Securities Awdd, the rules and regulations (the “ Rules and Reimuis”) of the Commission
promulgated thereunder, a prospectus supplemettingto the placement of the Securities, theipeesive pricings and the plan of
distribution thereof and will advise the Placemagent of all further information (financial and etf) with respect to the Company
required to be set forth therein. Such registrasimtement, at any given time, including the exkitliereto filed at such time, as
amended at such time, is hereinafter called thedi®ration Statemetit such prospectus in the form in which it appdarthe
Registration Statement is hereinafter called tBase Prospectusand the supplemented form of prospectus, irféhe in which it
will be filed with the Commission pursuant to Rd24(b) (including the Base Prospectus as so amended
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supplemented) is hereinafter called the “ ProsgeStipplement’ The Registration Statement at the time it ovédly became
effective is hereinafter called the “ Original R&tgation Statement Any reference in this Agreement to the RegistraStatement,
the Original Registration Statement, the Base Rxctsis or the Prospectus Supplement shall be dewmeter to and include the
documents incorporated by reference therein (iinedrporated Documenty, if any, which were or are filed under the Setiess
Exchange Act of 1934, as amended (the “ Exchandé&)Aat any given time, as the case may be; and anserefe in this Agreeme
to the terms “amend,” “amendment” or “supplemenithwespect to the Registration Statement, thei@aldRegistration Statement,
the Base Prospectus or the Prospectus Supplenahbslideemed to refer to and include the filingoy document under the
Exchange Act after the date of this Agreementherissue date of the Base Prospectus or the Ptasg@applement, as the case r
be, deemed to be incorporated therein by referekiteeferences in this Agreement to financial estaents and schedules and other
information which is “contained,” “included,” “desbed,” “referenced,” “set forth” or “stated” in ¢hRegistration Statement, the
Base Prospectus or the Prospectus Supplementl{aidex references of like import) shall be deert®dhean and include all such
financial statements and schedules and other irgtomwhich is or is deemed to be incorporateddfgrence in the Registration
Statement, the Base Prospectus or the Prospeghptethent, as the case may be. The Company hasaetved any notice that the
Commission has issued or intends to issue a stigr suspending the effectiveness of the Regisir&tatement or the use of the
Base Prospectus or the Prospectus Supplemeneodsito commence a proceeding for any such purpose.

(b) Assurances The Original Registration Statement, as amen(@et] any further documents to be filed with the
Commission) contains all exhibits and schedulagasired by the Securities Act. Each of the Regi&in Statement and any post-
effective amendment thereto, at the time it becaffextive, complied in all material respects witle tSecurities Act and the
applicable Rules and Regulations and did not corgay untrue statement of a material fact or omgitate a material fact required
be stated therein or necessary to make the statsiienein not misleading. The Base ProspectusttenBrospectus Supplement,
each as of its respective date, comply or will chnip all material respects with the Securities And the applicable Rules and
Regulations. Each of the Base Prospectus andridspértus Supplement, as amended or supplemeideathtcand will not contain
as of the date thereof any untrue statement oftariabfact or omit to state a material fact neeegsn order to make the statements
therein, in light of the circumstances under wittoély were made, not misleading. The Incorporatecubdwents, when they were fil
with the Commission, conformed in all material s to the requirements of the Exchange Act aadfiplicable rules and
regulations promulgated thereunder, and none df dacuments, when they were filed with the Commisstontained any untrue
statement of a material fact or omitted to stateaterial fact necessary to make the statementsith@vith respect to Incorporated
Documents incorporated by reference in the Basspeius or Prospectus Supplement), in light ottteemstances under which
they were made not misleading. No post-effectiveraiment to the Registration Statement reflectingfacts or events arising after
the date thereof which represent, individuallyrothe aggregate, a fundamental change in the iftomset forth therein is required
to be filed with the Commission. Except for thigrAement, there are no documents required todek iith the Commission in
connection with the transaction contemplated hetkay(x) have not been filed as required purstmtite Securities Act or (y) will
not be filed within the requisite time period. Egtéor this Agreement, there are no contracts belotiocuments required to be
described in the Base Prospectus or Prospectudesiogpmt, or to be filed as exhibits or scheduleth¢éoRegistration Statement, wh
have not been described or filed as required.




(c) Offering Materials Neither the Company nor any of its directors afitters has distributed and none of them
will distribute, prior to the Closing Date, any efing material in connection with the offering asale of the Securities other than the
Base Prospectus, the Prospectus Supplement, thstidégn Statement, copies of the documents iramated by reference therein
and any other materials permitted by the Securiis

(d) Subsidiaries All of the direct and indirect material subsiiks of the Company (the_* Subsidiarigsre set forth
in the Incorporated Documents. The Company owinsctlly or indirectly, all of the capital stock other equity interests of each
Subsidiary free and clear of any liens, chargesyrity interests, encumbrances, rights of firsusal, preemptive rights or other
restrictions (collectively, * Lien¥), and all of the issued and outstanding sharesapftal stock of each Subsidiary are validly issue
and are fully paid, non-assessable and free ofhyptee and similar rights to subscribe for or pursh securities.

(e) Organization and Qualification The Company and each of the Subsidiaries istty eluly incorporated or
otherwise organized, validly existing and in gotahsling under the laws of the jurisdiction of itsdrporation or organization, with
the requisite power and authority to own and useribperties and assets and to carry on its busasesurrently conducted. Neither
the Company nor any Subsidiary is in violation default of any of the provisions of its respectbestificate or articles of
incorporation, bylaws or other organizational oarter documents. Each of the Company and the &abisis is duly qualified to
conduct business and is in good standing as agfoErporation or other entity in each jurisdictiarwhich the nature of the
business conducted or property owned by it makels qualification necessary, except where the faitarbe so qualified or in good
standing, as the case may be, could not have somahaly be expected to result in: (i) a materialeaske effect on the legality, valid
or enforceability of this Agreement or any otheresgnent entered into between the Company and Hestars, (ii) a material
adverse effect on the results of operations, adsesiness, prospects or condition (financial beowise) of the Company and the
Subsidiaries, taken as a whole, or (iii) a matexthlerse effect on the Company’s ability to perfinrany material respect on a
timely basis its obligations under this Agreemanthe transactions contemplated under the Prospé&ttpplement (any of (i), (i) or
(iii), a “ Material Adverse Effect) and no action, claim, suit, investigation or geeding (including, without limitation, an informal
investigation or partial proceeding, such as a ditjon), whether commenced or threatened (* Praoegd has been instituted in
any such jurisdiction revoking, limiting or curiad) or seeking to revoke, limit or curtail such povand authority or qualification.

® Authorization; Enforcement The Company has the requisite corporate powemathority to enter into and to
consummate the transactions contemplated by thiesehgent and the Prospectus Supplement and otheonésery out its
obligations hereunder and thereunder. The exatatid delivery of this Agreement by the Company thiedconsummation by it of
the transactions contemplated hereby and undd?ritepectus Supplement have been duly authorizedl hgcessary action on the
part of the Company and no further action is rezpliny the Company, the Company’s Board of Directihrs “ Board of Directors)
or the Company’s stockholders in connection thetrewiher than in connection with the Required Appite (as defined below).
This Agreement has been duly executed by the Coyngiaah, when delivered in accordance with the tdmarsof, will constitute the
valid and binding obligation of the Company enfatiole against the Company in accordance with itageexcept (i) as limited by
general equitable principles and applicable bartksypnsolvency, reorganization, moratorium andeotlaws of general application
affecting enforcement of creditors’ rights gensrafli) as limited by laws relating to the availbiyi of specific performance,
injunctive relief or other equitable remedies aiiiylisofar as indemnification and contributionopisions may be limited by
applicable law.




(9) No Conflicts. The execution, delivery and performance by then@any of this Agreement and the transactions
contemplated pursuant to the Prospectus Supplethengsuance and sale of the Securities and theucomation by it of the
transactions contemplated hereby and thereby danbwill not (i) conflict with or violate any prasion of the Company’s or any
Subsidiary’s certificate or articles of incorpoaatj bylaws or other organizational or charter doents, or (ii) conflict with, or
constitute a default (or an event that with noticéapse of time or both would become a defaulfjeunnresult in the creation of any
Lien upon any of the properties or assets of the@my or any Subsidiary, or give to others anytsglt termination, amendment,
acceleration or cancellation (with or without netitapse of time or both) of, any agreement, cifaditity, debt or other instrument
(evidencing a Company or Subsidiary debt or othegvor other understanding to which the CompargngrSubsidiary is a party or
by which any property or asset of the Company grubsidiary is bound or affected, or (iii) subjezthe Required Approvals,
conflict with or result in a violation of any lawyle, regulation, order, judgment, injunction, dezor other restriction of any court or
governmental authority to which the Company or bs#liary is subject (including federal and stateusies laws and regulations),
or by which any property or asset of the Compang Subsidiary is bound or affected; except in geeof each of clauses (ii) and
(iii), such as would not have or reasonably be etqubto result in a Material Adverse Effect.

(h) Filings, Consents and ApprovalsThe Company is not required to obtain any conseaiver, authorization or
order of, give any notice to, or make any filingregistration with, any court or other federalistdocal or other governmental
authority or other Person in connection with theawion, delivery and performance by the ComparthisfAgreement and the
transactions contemplated pursuant to the Prosp&etpplement, other than: (i) the filing with ther@mission of the Prospectus
Supplement, (ii) application(s) to the Nasdaq Gldbarket (the “_Trading Market) for the listing of the Securities for trading
thereon in the time and manner required thereby(i@hduch filings as are required to be made uragmlicable state securities laws
(collectively, the “ Required Approvals.

0] Issuance of the Securities; Reqistratiofihe Securities are duly authorized and, whamedsnd paid for in
accordance with the Prospectus Supplement, willubg and validly issued, fully paid and nonasselkesdtee and clear of all Liens
imposed by the Company. The shares underlying\tagants (the “ Warrant Shar§swhen issued in accordance with the terms of
the Warrants, will be validly issued, fully paiddanonassessable, free and clear of all Liens inthbge¢he Company. The Compa
has reserved from its duly authorized capital stbekmaximum number of shares of Common Stock Beyaursuant to the
Prospectus Supplement.

@) Capitalization The capitalization of the Company is as sehfartthe Incorporated Documents. The Company
has not issued any capital stock since its mosttgcfiled periodic report under the Exchange Ather than pursuant to the
exercise of employee stock options under the Cogipastock incentive plans, the issuance of shar€oofmon Stock to employe
pursuant to the Company’s employee stock purchiase jand pursuant to the conversion and/or exeofisecurities of the
Company or the Subsidiaries which would entitlehbller thereof to acquire at any time any Commimel§ including, without
limitation, any debt, preferred stock, rights, ops, warrants or other instrument that is at amg ttonvertible into or exercisable or
exchangeable for, or otherwise entitles the hdldereof to receive, Common Stock (* Common Stockitzgjents”) outstanding as
of the date of the most recently filed periodicagunder the Exchange Act. No Person has any oifffirst refusal,
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preemptive right, right of participation, or anyndliar right to participate in the transactions @nplated by this Agreement and the
transactions contemplated pursuant to the Prosp&etpplement. Except as a result of the purchaseale of the Securities, there
are no outstanding options, warrants, scrip rigthtsubscribe to, calls or commitments of any chteraghatsoever relating to, or
securities, rights or obligations convertible iotoexercisable or exchangeable for, or giving aess®n any right to subscribe for or
acquire, any shares of Common Stock, or contraotamitments, understandings or arrangements bytvthee Company or any
Subsidiary is or may become bound to issue additisihares of Common Stock or Common Stock Equitslefihe issuance and
sale of the Securities will not obligate the Comptmissue shares of Common Stock or other seesttiti any Person (other than the
Investors) and will not result in a right of anyldier of Company securities to adjust the exer@eayersion, exchange or reset price
under any of such securities. All of the outstagdihares of capital stock of the Company are dutlyaized, validly issued, fully
paid and nonassessable, have been issued in caoglidth all federal and state securities laws, mortk of such outstanding shares
was issued in violation of any preemptive rightsionilar rights to subscribe for or purchase sdimsi No further approval or
authorization of any stockholder, the Board of Biogs or others is required for the issuance aledafahe Securities. There are no
stockholders agreements, voting agreements or sitmdlar agreements with respect to the Companrgfstal stock to which the
Company is a party or, to the knowledge of the Camyp between or among any of the Company’s stodens|

() SEC Reports; Financial Statement$he Company has filed all reports, schedulesn$o statements and other
documents required to be filed by the Company utfteSecurities Act and the Exchange Act, inclugingsuant to Section 13(a) or
15(d) thereof, for the two years preceding the tiateof (or such shorter period as the Companyregsred by law or regulation to
file such material) (the foregoing materials, irtthg the exhibits thereto and documents incorpdrbtereference therein, together
with the Prospectus and the Prospectus Suppletmging collectively referred to herein as the “ SE€ports’) on a timely basis or
has received a valid extension of such time afidiland has filed any such SEC Reports prior t&Kpération of any such extension.
As of their respective dates, the SEC Reports ciehjih all material respects with the requiremeritthe Securities Act and the
Exchange Act, as applicable, and none of the SEHibIRE when filed, contained any untrue stateméatroaterial fact or omitted to
state a material fact required to be stated theneirecessary in order to make the statementsithémnehe light of the circumstances
under which they were made, not misleading. Tharfoial statements of the Company included in th€ 8Eports comply in all
material respects with applicable accounting reaents and the rules and regulations of the Conomisgth respect thereto as in
effect at the time of filing. Such financial statents have been prepared in accordance with USlizes generally accepted
accounting principles applied on a consistent badsigg the periods involved (* GAAB, except as may be otherwise specified in
such financial statements or the notes thereteandpt that unaudited financial statements mayaotain all footnotes required by
GAAP, and fairly present in all material respetis financial position of the Company and its coitsted Subsidiaries as of and for
the dates thereof and the results of operationsasid flows for the periods then ended, subjedhercase of unaudited statements,
to normal, immaterial, year-end audit adjustments.

)] Material Changes; Undisclosed Events, Liabilitie®evelopments Since the date of the latest audited financial
statements included within the SEC Reports, exaggpecifically disclosed in a subsequent SEC Réipext prior to the date herec
(i) there has been no event, occurrence or devedapthat has had or that could reasonably be exgectresult in a Material
Adverse Effect, (ii) the Company has not incurrag Babilities (contingent or otherwise) other th@) trade payables and accrued
expenses incurred in the ordinary course of




business consistent with past practice and (B]lili@s not required to be reflected in the Comparfinancial statements pursuant to
GAAP or disclosed in filings made with the Commissi(iii) the Company has not altered its methodarfounting, (iv) the
Company has not declared or made any dividendstrilglition of cash or other property to its stodklleos or purchased, redeemed
or made any agreements to purchase or redeem argsstf its capital stock and (v) the Company ledsssued any equity securit
to any officer, director or Affiliate, except puemt to existing Company stock option plans. Then@any does not have pending
before the Commission any request for confidemtésdtment of information. Except for the issuaotthe Securities contemplated
by the Prospectus Supplement or disclosed in tbspertus Supplement, no event, liability, facwinstance, occurrence or
development has occurred or exists or is reasoredggcted to occur or exist with respect to the @amy or its Subsidiaries or their
respective business, properties, operations, assétsancial condition that would be required ®disclosed by the Company under
applicable securities laws at the time this repreg®n is made or deemed made that has not bed#itlguisclosed at least 1
Trading Day prior to the date that this represémmat made.

(m) Litigation. There is no action, suit, inquiry, notice oflaiion, proceeding or investigation pending orthte
knowledge of the Company, threatened against ectiffy the Company, any Subsidiary or any of trespective properties before
or by any court, arbitrator, governmental or adstiaitive agency or regulatory authority (federtdtes county, local or foreign)
(collectively, an “ Action’) which (i) adversely affects or challenges thgdlty, validity or enforceability of any of thisgkeement
and the transactions contemplated pursuant tortbepBctus Supplement or the Securities or (ii) woifithere were an unfavorable
decision, have or reasonably be expected to resalMaterial Adverse Effect. Neither the Compaay any Subsidiary, nor, to the
knowledge of the Company, any director or offideareof, is or has been the subject of any Actienliring a claim of violation of
or liability under federal or state securities lawvsa claim of breach of fiduciary duty. There Inas been, and to the knowledge of
the Company, there is not pending or contemplateg investigation by the Commission involving thentpany or any current or
former director or officer of the Company. The Guission has not issued any stop order or other augpending the effectiveness
of any registration statement filed by the Compangny Subsidiary under the Exchange Act or theufSies Act.

(n) Labor Relations No labor dispute exists or, to the knowledgéhef Company, is imminent with respect to any of
the employees of the Company, which would reasgriablexpected to result in a Material Adverse Effédone of the Company’s
or its Subsidiaries’ employees is a member of antiat relates to such employee’s relationship thie Company or such
Subsidiary, and neither the Company nor any dbitlsidiaries is a party to a collective bargairaggeement, and the Company and
its Subsidiaries believe that their relationshiphheir employees are good. No executive offibtethe knowledge of the
Company, is, or is now expected to be, in violatbany material term of any employment contractfentiality, disclosure or
proprietary information agreement or non-compatia@reement, or any other contract or agreemegmyrestrictive covenant in
favor of any third party, and the continued empleytof each such executive officer does not suldfcCompany or any of its
Subsidiaries to any liability with respect to arfytlee foregoing matters. The Company and its Slieses are in compliance with i
U.S. federal, state, local and foreign laws andile@ns relating to employment and employment ficas, terms and conditions of
employment and wages and hours, except where ithesféo be in compliance would not, individuallyia the aggregate,
reasonably be expected to have a Material AdveifeetE




(0) Compliance Neither the Company nor any Subsidiary: (inislefault under or in violation of (and no evens ha
occurred that has not been waived that, with natidapse of time or both, would result in a deféyl the Company or any
Subsidiary under), nor has the Company or any Sigrgireceived notice of a claim that it is in ddfainder or that it is in violation
of, any indenture, loan or credit agreement orathgr agreement or instrument to which it is aypartby which it or any of its
properties is bound (whether or not such default@ation has been waived), (i) is in violatiohany judgment, decree or order of
any court, arbitrator or other governmental autigat (iii) is or has been in violation of any sttd, rule, ordinance or regulation of
any governmental authority, including without liation all foreign, federal, state and local lawlatiag to taxes, environmental
protection, occupational health and safety, produetity and safety and employment and labor matetcept in each case as could
not have or reasonably be expected to result imteNal Adverse Effect.

(P) Regulatory Permits The Company and the Subsidiaries possess #ficaes, authorizations and permits issued
by the appropriate federal, state, local or foreggulatory authorities necessary to conduct ttesipective businesses as describe
the SEC Reports, except where the failure to pessgsh permits would not reasonably be expecteestdt in a Material Adverse
Effect (* Material Permit$), and neither the Company nor any Subsidiaryrkasived any notice of proceedings relating to the
revocation or modification of any Material Permit.

(@) Title to Assets The Company and the Subsidiaries have good amketable title in fee simple to all real props
owned by them and good and marketable title ipeisonal property owned by them that is materi#théobusiness of the Company
and the Subsidiaries, in each case free and dedirldens, except for Liens as do not materiaffect the value of such property ¢
do not materially interfere with the use made arappsed to be made of such property by the Compadythe Subsidiaries and
Liens for the payment of federal, state or othresafor which appropriate reserves have been nmagiecordance with GAAP and,
the payment of which is neither delinquent nor sabjo penalties. Any real property and facilitiedd under lease by the Company
and the Subsidiaries are held by them under vstilisisting and enforceable leases with which theg2my and the Subsidiaries are
in material compliance.

N Intellectual Property To the Companyg knowledge, the Company and the Subsidiaries lwaegve rights to us
all patents, patent applications, trademarks, tredtk applications, service marks, trade namesetsadrets, inventions, copyrights,
licenses and other intellectual property rights singilar rights necessary or required for use inngztion with their respective
businesses as described in the SEC Reports ant ti@dailure to so have could be reasonably exgetct have a Material Adverse
Effect (collectively, the “ Intellectual Propertyidhts”). None of, and neither the Company nor any Siibsy has received a notice
(written or otherwise) that any of, the IntelledtBaoperty Rights has expired, terminated or bdmmdoned, or is expected to expire
or terminate or be abandoned, within two (2) yéans the date of this Agreement, except where aroh £xpiration, termination or
abandonment would not reasonably be expected to ddWaterial Adverse Effect. Neither the Compaalany Subsidiary has
received, since the date of the latest auditedhiiz statements included within the SEC Reportgtitien notice of a claim or
otherwise has any knowledge that the Intellectuap@rty Rights violate or infringe upon the rigbfsany Person, except as would
not have or reasonably be expected to not havetaridbAdverse Effect. To the knowledge of the Q@amy, all such Intellectual
Property Rights are enforceable and there is mtiagiinfringement by another Person of any ofltiellectual Property Rights.
The Company and its Subsidiaries have taken reaforacurity measures to protect the secrecy, dentiality and value of all of
their intellectual properties, except where failtoelo so would not, individually or in the aggremaeasonably be expected to ha
Material Adverse Effect.




(s) Insurance The Company and the Subsidiaries are insurédsawyers of recognized financial responsibility iagt
such losses and risks and in such amounts as légedatby the Company to be prudent and custonmatiye businesses in which the
Company and the Subsidiaries are engaged, includirighot limited to, directors and officers insuca coverage. Neither the
Company nor any Subsidiary has any reason to leetteat it will not be able to renew its existingumance coverage as and when
such coverage expires or to obtain similar covefemya similar insurers as may be necessary to goatits business without a
significant increase in cost.

® Transactions With Affiliates and Employeegxcept as set forth in the SEC Reports, nontbhenbfficers or
directors of the Company or any Subsidiary andhéoknowledge of the Company, none of the emplogéése Company or any
Subsidiary is presently a party to any transaotiih the Company or any Subsidiary (other thansfenvices as employees, officers
and directors), including any contract, agreemertloer arrangement providing for the furnishingefvices to or by, providing for
rental of real or personal property to or from,\ypding for the borrowing of money from or lendinfraoney to, or otherwise
requiring payments to or from any officer, directorsuch employee or, to the knowledge of the Campany entity in which any
officer, director, or any such employee has a sutiistl interest or is an officer, director, trusts®ckholder, member or partner, in
each case in excess of $120,000 other than fpagiinent of salary or consulting fees for serviegslered, (i) reimbursement for
expenses incurred on behalf of the Company andfhier employee benefits, including stock optigneements under any stock
option plan of the Company.

(u) Sarbane®©xley; Internal Accounting Controls The Company and Subsidiaries are in materialptiamce with
any and all applicable requirements of the Sarb&hdsy Act of 2002 that are effective as of theedagreof, and any and all
applicable rules and regulations promulgated byGbmmission thereunder that are effective as ofitite hereof and as of the
Closing Date. The Company and the Subsidiariesitaiai a system of internal accounting controlsisigiit to provide reasonable
assurance that: (i) transactions are executedcordance with management’s general or specificaizhtions, (ii) transactions are
recorded as necessary to permit preparation ofi¢iahstatements in conformity with GAAP and to ntain asset accountability,
(iiif) access to assets is permitted only in accocdavith management’s general or specific authtideaand (iv) the recorded
accountability for assets is compared with thet@xgsassets at reasonable intervals and approfiditen is taken with respect to ¢
differences. The Company and the Subsidiaries batablished disclosure controls and proceduredgfsed in Exchange Act Rul
13a-15(e) and 15d-15(e)) for the Company and thsiBiaries and designed such disclosure contralgpascedures to ensure that
information required to be disclosed by the Comparthe reports it files or submits under the Exa@Act is recorded, processed,
summarized and reported, within the time periodxgigd in the Commission’s rules and forms. ThernPany’s certifying officers
have evaluated the effectiveness of the disclosomérols and procedures of the Company and theidakies as of the end of the
period covered by the most recently filed periagigort under the Exchange Act (such date, the Tuatimn Date’). The Company
presented in its most recently filed periodic répoder the Exchange Act the conclusions of théfgerg officers about the
effectiveness of the disclosure controls and promsibased on their evaluations as of the Evalu&iate. Since the Evaluation
Date, there have been no changes in the Compartgimal control over financial reporting (as sueit is defined in the Exchange
Act) of the Company and its Subsidiaries that haaterially adversely affected, or is reasonaliglli to materially adversely
affect, the internal control over financial repogiof the Company and its Subsidiaries.
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(v) Certain Fees Except as set forth in the Prospectus Supplemertirokerage or finder’s fees or commissions are
or will be payable by the Company or any Subsidtargny broker, financial advisor or consultamggr, placement agent,
investment banker, bank or other Person with ragpdbe transactions contemplated by this Agredraed the transactions
contemplated pursuant to the Prospectus Suppleriémt.Investors shall have no obligation with respe any fees or with respect
to any claims made by or on behalf of other Persoinfees of a type contemplated in this Sectiat thay be due in connection w
the transactions contemplated by this Agreementlamtransactions contemplated pursuant to thepBobiss Supplement.

(w) Investment CompanyThe Company is not, and is not an Affiliate afdammediately after receipt of payment
the Securities, will not be or be an Affiliate afy “investment companyXithin the meaning of the Investment Company Act &40
as amended. The Company shall conduct its businesmanner so that it will not become an “investincompany” subject to
registration under the Investment Company Act cfQ.%s amended.

(x) Registration Rights No Person has any right to cause the CompaaynywSubsidiary to effect the registration
under the Securities Act of any securities of tikenPany or any Subsidiary.

) Listing and Maintenance Requirement$he Company has not, in the 12 months precatieglate hereof,
received notice from any Trading Market on which @ommon Stock is or has been listed or quotekde@tfect that the Company
not in compliance with the listing or maintenanequirements of such Trading Market. The Compangrid, has no reason to beli
that it will not in the foreseeable future contirtoebe, in compliance with all such listing and ntanance requirements.

(2) Application of Takeover ProtectionsThe Company and the Board of Directors havertallenecessary action, if
any, in order to render inapplicable any contr@rshacquisition, business combination, poison(jritluding any distribution under
rights agreement) or other similar anti-takeovevion under the Company’s certificate of incogian (or similar charter
documents) or the laws of its state of incorporathwat is or could become applicable to the Inusshs a result of the Investors and
the Company fulfilling their obligations or exericig their rights under this Agreement and the taatisns contemplated pursuant to
the Prospectus Supplement, including without litrotaas a result of the Company’s issuance of gmufties and the Investors’
ownership of the Securities.

(aa) Disclosure. Except with respect to the material terms anwtmns of the transactions contemplated by this
Agreement and the transactions contemplated pursaigime Prospectus Supplement, the Company cosfinat neither it nor any
other Person acting on its behalf has provideddditige Investors or their agents or counsel with iaformation that it believes
constitutes or might constitute material, non-pubiformation which is not otherwise disclosedhe Prospectus Supplement. The
Company understands and confirms that the Investitirsely on the foregoing representation in effag transactions in securities
the Company. All of the disclosure furnished byorbehalf of the Company to the Investors reggrtiie Company and its
Subsidiaries, their respective business and tinsaions contemplated hereby, including the D&ale Schedules to this
Agreement, is true and correct and does not coatajruntrue statement of a material fact or omgitade any material fact necessary
in order to make the statements made thereinglm 6f the circumstances under which they were naadiewhen made, not
misleading.
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(bb) No Integrated Offering Assuming the accuracy of the Investors’ reprigeim and warranties to the Company,
neither the Company, nor any of its Affiliates, mory Person acting on its or their behalf has ctlyer indirectly, made any offers
or sales of any security or solicited any offerdtiy any security, under circumstances that woalgse this offering of the Securities
to be integrated with prior offerings by the Compéor purposes of any applicable shareholder amdmprovisions of any Trading
Market on which any of the securities of the Compare listed or designated.

(cc) Solvency. Based on the consolidated financial conditiothefCompany as of the Closing Date, after giviffigot
to the receipt by the Company of the proceeds fifwersale of the Securities hereunder, the curmestt Gow of the Company,
together with the proceeds the Company would receiere it to liquidate all of its assets, aftéding into account all anticipated
uses of the cash, would be sufficient to pay albants on or in respect of its liabilities when sachounts are required to be paid.
The Company has no knowledge of any facts or cistantes which lead it to believe that it will fila reorganization or liquidation
under the bankruptcy or reorganization laws of jamigdiction within one year from the Closing D4iebeing understood that the
Company may require additional capital to contitea®perations during such period). The SEC Repmt forth as of the date
hereof all outstanding secured and unsecured ladebss of the Company or any Subsidiary, or foclvtiie Company or any
Subsidiary has commitments. For the purposesi®ftfireement, “ Indebtedne$sneans (x) any liabilities for borrowed money or
amounts owed in excess of $50,000 (other than &madeunts payable incurred in the ordinary coufdrisiness), (y) all guaranties,
endorsements and other contingent obligationsspeet of indebtedness of others, whether or natdnge are or should be reflected
in the Company’s consolidated balance sheet (ondtes thereto), except guaranties by endorsenfi@mgotiable instruments for
deposit or collection or similar transactions ie thrdinary course of business; and (z) the presdae of any lease payments in
excess of $50,000 due under leases required tagi@kized in accordance with GAAP. Neither thex@@any nor any Subsidiary is
in default with respect to any Indebtedness.

(dd) Tax Status Except for matters that would not, individuadllyin the aggregate, have or reasonably be expézted
result in a Material Adverse Effect, the Compang aach Subsidiary (i) has made or filed all Unigtdtes federal, state and local
income and all foreign income and franchise tadrres, reports and declarations required by angdiaiion to which it is subject, (
has paid all taxes and other governmental assessiauet charges that are material in amount, showletermined to be due on st
returns, reports and declarations and (iii) hassigle on its books provision reasonably adequatthé payment of all material tax
for periods subsequent to the periods to which setthrns, reports or declarations apply. Therenaranpaid taxes in any material
amount claimed to be due by the taxing authoritgrof jurisdiction, and the officers of the Compamyf any Subsidiary know of r
basis for any such claim.

(ee) Foreign Corrupt PracticesNeither the Company nor any Subsidiary, nohtoknowledge of the Company or any
Subsidiary, any agent or other person acting olbefithe Company or any Subsidiary, has (i) diseor indirectly, used any funds
for unlawful contributions, gifts, entertainmentather unlawful expenses related to foreign or dstiogolitical activity, (i) made
any unlawful payment to foreign or domestic goveentrofficials or employees or to any foreign or @tic political parties or
campaigns from corporate funds, (iii)
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failed to disclose fully any contribution made Iy tCompany or any Subsidiary (or made by any peasting on its behalf of which
the Company is aware) which is in violation of law (iv) violated in any material respect any peion of the Foreign Corrupt
Practices Act of 1977, as amended.

() Accountants The Company’s accounting firm is set forth ie thcorporated Documents. To the knowledge and
belief of the Company, such accounting firm (inisegistered public accounting firm as requiredhsyExchange Act and (ii) shall
express its opinion with respect to the financiatesments to be included in the Company’s AnnugldRefor the year ending
December 31, 2012.

(99) Regulation M Compliance The Company has not, and to its knowledge noagtiag on its behalf has, (i) taken,
directly or indirectly, any action designed to caugs to result in the stabilization or manipulatifithe price of any security of the
Company to facilitate the sale or resale of anthefSecurities, (ii) sold, bid for, purchased,mid any compensation for soliciting
purchases of, any of the Securities, or (iii) paidigreed to pay to any Person any compensaticsofmiting another to purchase ¢
other securities of the Company, other than, inctise of clauses (ii) and (iii), compensation paithe Company’s placement agent
in connection with the placement of the Securities.

(hh) Office of Foreign Assets ControlNeither the Company nor any Subsidiary norhto@ompanys knowledge, an
director, officer, agent, employee or affiliatetbé Company or any Subsidiary is currently subjieeny U.S. sanctions administel
by the Office of Foreign Assets Control of the UT&asury Department (* OFAG.

(i) U.S. Real Property Holding CorporatioriThe Company is not and has never been a U.Bnagzerty holding
corporation within the meaning of Section 897 @& thternal Revenue Code of 1986, as amended, anddmpany shall so certify
upon Investor’'s request.

{])] Bank Holding Company Act Neither the Company nor any of its Subsidiacieéffiliates is subject to the Bank
Holding Company Act of 1956, as amended (the “ BHETANd to regulation by the Board of Governorsh# Federal Reserve
System (the “ Federal Reserlje Neither the Company nor any of its Subsidiame Affiliates owns or controls, directly or
indirectly, five percent (5%) or more of the outslang shares of any class of voting securitiesventy-five percent or more of the
total equity of a bank or any entity that is subjecthe BHCA and to regulation by the Federal Rese Neither the Company nor
any of its Subsidiaries or Affiliates exercisesoateolling influence over the management or poicdé a bank or any entity that is
subject to the BHCA and to regulation by the FeldReserve.

(k) Money Laundering The operations of the Company and its Subs&Baaire and have been conducted at all times
in compliance with applicable financial record-kigpand reporting requirements of the Currency Rokign Transactions
Reporting Act of 1970, as amended, applicable mdaaydering statutes and applicable rules and a¢iguk thereunder
(collectively, the “ Money Laundering Law} and no action, suit or proceeding by or befang court or governmental agency,
authority or body or any arbitrator involving thei@pany or any Subsidiary with respect to the Mdpayndering Laws is pending
or, to the knowledge of the Company or any Subsidiareatened.

(nn) FINRA Affiliations . There are no affiliations with any FINRA memlfiem among the Company’s officers,
directors or, to the knowledge of the Company, e/ percent (5%) or greater stockholder of the @any.
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Section 3. Delivery and Payment. The Closing shall occur at the offices of Ellfr@&rossman & Schole, LLP, 150 E. 42
Street, 12 Floor, New York, NY 10017 (or at siather place as shall be agreed upon by the Pladehgemt and the Company) (¢
Placement Agent Counsgl Subject to the terms and conditions hereof sulgject to the terms of the Transaction Documextte Closing
payment of the purchase price for the Securititts @0 the Closing Date shall be made by FederatBuwvire transfer, against delivery of s
Securities, and such Securities shall be regisieredch name or names and shall be in such demdions, as the Placement Agent may
request at least one business day before the fimarchase.

Deliveries of the documents with respect to thecpase of the Securities, if any, shall be madbebffices of Placement Agent
Counsel. All actions taken at the Closing shaltlbemed to have occurred simultaneously.

Section 4. Covenants and Agreements of the Company The Company further covenants and agrees witfPthcement
Agent as follows:

(a) Reaqistration Statement MattersThe Company will advise the Placement Agent gityrafter it receives notice
thereof of the time when any amendment to the Radign Statement has been filed or becomes effecti any supplement to any
Prospectus Supplement or any amended ProspectpteBugt has been filed and will furnish the Placeteyent with copies
thereof. The Company will file promptly all repsiand any definitive proxy or information statensergquired to be filed by the
Company with the Commission pursuant to Sectioa}l 3@ or 15(d) of the Exchange Act subsequertigalate of any Prospectus
Supplement and for so long as the delivery of speotus is required in connection with the Offerifigne Company will advise the
Placement Agent, promptly after it receives notiwreof (i) of any request by the Commission to e Registration Statement
or to amend or supplement any Prospectus Supplemnént additional information, and (ii) of the isance by the Commission of
any stop order suspending the effectiveness dRéggstration Statement or any post-effective amesrdrthereto or any order
directed at any Incorporated Document, if any,ror amendment or supplement thereto or any ordereptang or suspending the t
of the Base Prospectus or any Prospectus Supplemany amendment or supplement thereto or anyqftesttive amendment to
the Registration Statement, of the suspensioneofjtialification of the Securities for offering @les in any jurisdiction, of the
institution or threatened institution of any prodig for any such purpose, or of any request byCbmmission for the amending or
supplementing of the Registration Statement orogfrctus Supplement or for additional informatibime Company shall use its b
efforts to prevent the issuance of any such stdprasr prevention or suspension of such use.elf@bmmission shall enter any such
stop order or order or notice of prevention or sispon at any time, the Company will use its béfsrts to obtain the lifting of such
order at the earliest possible moment, or will flaew registration statement and use its besttgtio have such new registration
statement declared effective as soon as practic#fdditionally, the Company agrees that it shalnply with the provisions of
Rule 424(b), under the Securities Act, includinghwispect to the timely filing of documents thereer, and will use its reasonable
efforts to confirm that any filings made by the Gmany under such Rule 424(b) are received in a yimalnner by the Commission.

(b) Blue Sky Compliance The Company will cooperate with the Placemenetgnd the Investors in endeavorin
qualify the Securities for sale under the secugid@vs of such jurisdictions (United States aneifym) as the Placement Agent and
the Investors may reasonably request and will nsaloh applications, file such documents, and fursisth information as may be
reasonably required for that purpose, providedbmpany shall not be required to qualify as a fpreiorporation or to file a
general consent to service of process in any
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jurisdiction where it is not now so qualified ogréred to file such a consent, and provided furthat the Company shall not be
required to produce any new disclosure documemrdtitan a Prospectus Supplement. The Companyfreith time to time, prepal
and file such statements, reports and other doctsasnare or may be required to continue suchfepadions in effect for so long a
period as the Placement Agent may reasonably refpredistribution of the Securities. The Compamill advise the Placement
Agent promptly of the suspension of the qualificator registration of (or any such exemption rekatio) the Securities for offering,
sale or trading in any jurisdiction or any init@tior threat of any proceeding for any such purpasd in the event of the issuance of
any order suspending such qualification, regigiratir exemption, the Company shall use its besttsfto obtain the withdrawal
thereof at the earliest possible moment.

(c) Amendments and Supplements to a Prospectus Supgleme Other Matters The Company will comply with
the Securities Act and the Exchange Act, and thesrand regulations of the Commission thereundeasso permit the completion
of the distribution of the Securities as contergdah this Agreement, the Incorporated Documentsaany Prospectus Supplement.
If during the period in which a prospectus is regdiby law to be delivered in connection with thetribution of Securities
contemplated by the Incorporated Documents or aoggectus Supplement (the “ Prospectus DeliverioB&Y, any event shall
occur as a result of which, in the judgment of @empany or in the opinion of the Placement Agertaamsel for the Placement
Agent, it becomes necessary to amend or suppletimemtcorporated Documents or any Prospectus Songpiein order to make the
statements therein, in the light of the circumsésnender which they were made, as the case maybmisleading, or if it is
necessary at any time to amend or supplement twedarated Documents or any Prospectus Suppleméatfite under the
Exchange Act any Incorporated Document to compth any law, the Company will promptly prepare aitel fvith the Commissiol
and furnish at its own expense to the Placemenhged to dealers, an appropriate amendment tBeélgéstration Statement or
supplement to the Registration Statement, the purated Documents or any Prospectus Supplemeristhatessary in order to
make the statements in the Incorporated Documewktsiay Prospectus Supplement as so amended oesugpkd, in the light of
the circumstances under which they were made easabe may be, not misleading, or so that the Raties Statement, the
Incorporated Documents or any Prospectus Supplemgisb amended or supplemented, will comply veith | Before amending the
Registration Statement or supplementing the Inaaied Documents or any Prospectus Supplement imecbion with the Offering,
the Company will furnish the Placement Agent withopy of such proposed amendment or supplemenivdincbnsider in good
faith any comments or objections to any such amemdor supplement.

(d) Copies of any Amendments and Supplements to a tspSupplement The Company will furnish the
Placement Agent, without charge, during the pebiedinning on the date hereof and ending on theif@jd3ate, as many copies of
the Incorporated Documents and any Prospectus Smepit and any amendments and supplements thavehaoding any
Incorporated Documents, if any) as the Placemeenfgay reasonably request.

(e) Free Writing Prospectus The Company covenants that it will not, unleéssbtains the prior written consent of the
Placement Agent, make any offer relating to theuBtes that would constitute a “ free writing ppegtus’ (as defined in Rule 405
of the Securities Act) required to be filed by bempany with the Commission or retained by the Camypunder Rule 433 of the
Securities Act (a “ Company Free Writing Prospec&judn the event that the Placement Agent expyesshsents in writing to any
such free writing prospectus (a “ Permitted Freéiwy Prospectus), the Company covenants that it shall (i) treatte Permitted
Free
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Writing Prospectus as a Company Free Writing Pratsise and (ii) comply with the requirements of Ru@4 and 433 of the
Securities Act applicable to such Permitted Fredikigr Prospectus, including in respect of timehnfy with the Commission,
legending and record keeping.

) Periodic Reporting ObligationsDuring the Prospectus Delivery Period, the Comypaill duly file, on a timely
basis, with the Commission and the Trading Markeeaorts and documents required to be filed ulderExchange Act within the
time periods and in the manner required by the Bmgk Act.

(9) Additional Documents The Company will enter into any subscription,ghase or other customary agreements
as the Placement Agent or the Investors deem regesisappropriate to consummate the Offeringoihich will be in form and
substance reasonably acceptable to the Placement,Abe Company and the Investors. The Compargeadhat the Placement
Agent may rely upon, and is a third party beneficiat, the representations and warranties of thea@any, and applicable covenants
of the Company, set forth in any such purchasesa@uition or other agreement with Investors in@fering.

(h) No Manipulation of Price The Company will not take, directly or indirecthny action designed to cause or re
in, or that has constituted or might reasonablgXygected to constitute, the stabilization or malaifion of the price of any securities
of the Company.

0] Acknowledgment The Company acknowledges that any advice giyethé Placement Agent to the Company is
solely for the benefit and use of the Board of Bioes of the Company and may not be used, repraljaisseminated, quoted or
referred to, without the Placement Agent’s prioitt®n consent, except as may be required by agpédaw.

Section 5. Conditions of the Obligations of the Placement Agdn The obligations of the Placement Agent hereustati
be subject to the accuracy of the representatindsvarranties on the part of the Company set fiort®ection 2 hereof, in each case as of the
date hereof and as of the Closing Date as thowghntiade, to the timely performance by each of @ @any of its covenants and other
obligations hereunder on and as of such datestca@aich of the following additional conditions:

€) Compliance with Registration Requirements; No Sboder; No Objection from the FINRA Each Prospectus
Supplement (in accordance with Rule 424(b)) angé fwriting prospectus(as defined in Rule 405 of the Securities Adtany,
shall have been duly filed with the Commissionappropriate; no stop order suspending the effentige of the Registration
Statement or any part thereof shall have beendsand no proceeding for that purpose shall hava begated or threatened by the
Commission; no order preventing or suspending feeai any Prospectus Supplement shall have beesdissd no proceeding for
that purpose shall have been initiated or threatéyehe Commission; no order having the effeatassing or suspending the
distribution of the Securities or any other sedesibf the Company shall have been issued by anwyiies commission, securities
regulatory authority or stock exchange and no prdicgys for that purpose shall have been institateshall be pending or, to the
knowledge of the Company, contemplated by any #eEsicommission, securities regulatory authoritgimck exchange; all
requests for additional information on the parttef Commission shall have been complied with; aiNRA shall have raised no
objection to the fairness and reasonableness gflfoement terms and arrangements.

(b) Corporate ProceedingsAll corporate proceedings and other legal matiteiconnection with this Agreement, the
Registration Statement and each Prospectus Suppileamel the registration, sale and delivery ofSkeeurities, shall have been
completed or resolved in a
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manner reasonably satisfactory to the PlacementtXgeunsel, and such counsel shall have been hediwith such papers and
information as it may reasonably have requesteshétle such counsel to pass upon the matterseéfriin this Section 5.

(c) No Material Adverse Effect Subsequent to the execution and delivery ofAlgieement and prior to the Closing
Date, in the Placement Agent’s sole judgment afomsultation with the Company, there shall not haseurred any Material
Adverse Effect.

(d) Opinion of Counsel for the CompanyThe Placement Agent shall have received on tbsi@ Date the favorable
opinion of legal counsel to the Company, datedfdsenClosing Date, including, without limitatioa,negative assurance letter,
addressed to the Placement Agent in form and sutestsatisfactory to the Placement Agent, includiithout limitation, a negative
assurance letter, addressed to the Placement Agdrih form and substance reasonably satisfacboityet Placement Agent.

(e) Officers Certificate. The Placement Agent shall have received on tosiiy Date a certificate of the Company,
dated as of the Closing Date, signed by the ChietHtive Officer and Chief Financial Officer of t®mpany, to the effect that, ¢
the Placement Agent shall be satisfied that, teess of such certificate have reviewed the Regisin Statement, the Incorporated
Documents, any Prospectus Supplement, and thiseAggit and to the further effect that:

0] The representations and warranties of the Compathis Agreement are true and correct in all materi
respects, as if made on and as of the Closing Ratethe Company has complied with all the agre¢sreamd satisfied all
the conditions on its part to be performed or fiatisat or prior to the Closing Date;

(i) No stop order suspending the effectiveness of ggidiration Statement or the use of the Base Pcusg
or any Prospectus Supplement has been issued gmoeeedings for that purpose have been institotede pending or, to
the Company'’s knowledge, threatened under the BiesuAct; no order having the effect of ceasingospending the
distribution of the Securities or any other sedesibf the Company has been issued by any sesucitimmission, securities
regulatory authority or stock exchange in the Uhisates and no proceedings for that purpose hesm ibstituted or are
pending or, to the knowledge of the Company, coptatad by any securities commission, securitiesleggry authority or
stock exchange in the United States;

(iii) When the Registration Statement became effectivbeaime of sale, and at all times subsequemetbe
up to the delivery of such certificate, the Regitn Statement and the Incorporated Documendsyif when such
documents became effective or were filed with tleen@ission, contained all material information reqdito be included
therein by the Securities Act and the Exchangeafd the applicable rules and regulations of the @msion thereunder,
the case may be, and in all material respects ool to the requirements of the Securities ActtaedExchange Act and
the applicable rules and regulations of the Comignisthereunder, as the case may be, and the RagstiStatement and
the Incorporated Documents, if any, did not anechdbinclude any untrue statement of a material dacimit to state a
material fact required to be stated therein or ssagy to make the statements therein, in the &ifjtite circumstances under
which they were made, not misleading (provided, énav, that the preceding representations and wésacontained in
this paragraph (iii) shall not apply to any statetseor omissions made in reliance upon and in comfg with
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information furnished in writing to the Company the Placement Agent expressly for use therein) sinde the effective
date of the Registration Statement, there has oetmo event required by the Securities Act andulbes and regulations of
the Commission thereunder to be set forth in tlterdporated Documents which has not been so sét; famtd

(iv) Subsequent to the respective dates as of whichnivafiion is given in the Registration Statement, the
Incorporated Documents and any Prospectus Supptethere has not been: (a) any Material AdversedEff(b) any
transaction that is material to the Company andihigsidiaries taken as a whole, except transactiotesed into in the
ordinary course of business; (c) any obligatioreatior contingent, that is material to the Compang the Subsidiaries
taken as a whole, incurred by the Company or aigifliary, except obligations incurred in the ordyneourse of business;
(d) any material change in the capital stock (ekcbpnges thereto resulting from the exercise tdtanding stock options
or warrants) or outstanding indebtedness of the gamy or any Subsidiary; (e) any dividend or disttibn of any kind
declared, paid or made on the capital stock ofmpany; or (f) any loss or damage (whether oiimsatred) to the
property of the Company or any Subsidiary which esn sustained or will have been sustained whashahMaterial
Adverse Effect.

® Stock Exchange Listing The Common Stock shall be registered under tohd&hge Act and shall be listed on the
Trading Market, and the Company shall not havertakey action designed to terminate, or likely tuéhthe effect of
terminating, the registration of the Common StooKer the Exchange Act or delisting or suspendiomftrading the Common Sto
from the Trading Market, nor shall the Company haaeived any information suggesting that the Cossian or the Trading
Market is contemplating terminating such registmatdr listing.

(9) Additional Documents On or before the Closing Date, the Placemennfgad counsel for the Placement Agent
shall have received such information and documasithey may reasonably require for the purposesaibling them to pass upon
the issuance and sale of the Securities as coraeagherein, or in order to evidence the accurdeyy of the representations and
warranties, or the satisfaction of any of the ctiods or agreements, herein contained.

If any condition specified in this Section 5 is satisfied when and as required to be satisfigs Agreement may be terminated by
the Placement Agent by notice to the Company atiamy on or prior to the Closing Date, which teration shall be without liability on the
part of any party to any other party, except thedti®n 6 (Payment of Expenses), Section 7 (Indeoatibn and Contribution) and Section 8
(Representations and Indemnities to Survive Defivehall at all times be effective and shall suevduch termination.

Section 6. Payment of Expenses The Company agrees to pay all costs, fees apeheses incurred by the Company in
connection with the performance of its obligatitieseunder and in connection with the transactieamsemnplated hereby, including, without
limitation: (i) all expenses incident to the issaandelivery and qualification of the Securitiesc{uding all printing and engraving costs);

(ii) all fees and expenses of the registrar anasfiexr agent of the Common Stock and of the wamgant (if any); (iii) all necessary issue,
transfer and other stamp taxes in connection Wwithigsuance and sale of the Securities; (iv) ab #nd expenses of the Company’s counsel,
independent public or certified public accountartd other advisors; (v) all costs and expensestiedin connection with the preparation,
printing, filing, shipping and distribution of tiRegistration Statement (including
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financial statements, exhibits, schedules, conserdscertificates of experts), the Base Prospestidseach Prospectus Supplement, and all
amendments and supplements thereto, and this Agreg(wi) all filing fees, reasonable attorneysegeand expenses incurred by the
Company in connection with qualifying or registgrifor obtaining exemptions from the qualificatiarregistration of) all or any part of the
Securities for offer and sale under the state #@sior blue sky laws or the securities laws of ather country; (vii) if applicable, the filing
fees incident to the review and approval by theRANof the Placement Agent’s participation in théeahg and distribution of the Securities;
(viii) the fees and expenses associated with inofuthe Securities on the Trading Market; (ix)@bkts and expenses incident to the trave
accommodation of the Company’s and the Placemeah#giemployees on the “ roadshgWf any; (x) any escrow fees associated with the
Closing; and (xi) all other fees, costs and expemeterred to in Part Il of the Registration Stagein

Section 7. Indemnification and Contribution .

(&) The Company agrees to indemnify and hold hessiihe Placement Agent, its affiliates and eacsopecontrolling the
Placement Agent (within the meaning of Section fihe Securities Act), and the directors, officexgents and employees of the
Placement Agent, its affiliates and each such odiimg person (the Placement Agent, and each sotity®r person. an “
Indemnified Persof) from and against any losses, claims, damagegments, assessments, costs and other liabilitiietively,
the “ Liabilities”), and shall reimburse each Indemnified Persorafbfees and expenses (including the reasonabkedad expenses
of one counsel for all Indemnified Persons, exespdtherwise expressly provided herein) (colletfivihe “ Expense¥) as they are
incurred by an Indemnified Person in investigatipmgparing, pursuing or defending any Actions, \wkebr not any Indemnified
Person is a party thereto, (i) caused by, or arieirt of or in connection with, any untrue stateb@ralleged untrue statement of a
material fact contained in any Incorporated Docunegrby any omission or alleged omission to sthézdin a material fact necess
to make the statements therein, in light of thewirstances under which they were made, not misiggdther than untrue
statements or alleged untrue statements in, orsionis or alleged omissions from, information relgtio an Indemnified Person
furnished in writing by or on behalf of such Indefied Person expressly for use in the Incorpor&@eduments) or (ii) otherwise
arising out of or in connection with advice or sees rendered or to be rendered by any Indemniferdon pursuant to this
Agreement, the transactions contemplated therelyptndemnified Person’s actions or inactionsdnrection with any such
advice, services or transactions; provided, howethat, in the case of clause (ii) only, the Conypsimall not be responsible for any
Liabilities or Expenses of any Indemnified Perdoat have resulted primarily from such Indemnifiegdd®n’s (x) gross negligence,
bad faith or willful misconduct in connection wiélmy of the advice, actions, inactions or serviedsrred to above or (y) use of any
offering materials or information concerning then@jmany in connection with the offer or sale of tlee&ities in the Offering which
were not authorized for such use by the Companyndrich use constitutes negligence, bad faith olfuvinisconduct. The
Company also agrees to reimburse each IndemniesbR for all Expenses as they are incurred in ection with enforcing such
Indemnified Person’s rights under this Agreement.

(b) Upon receipt by an Indemnified Person of actuailceodf an Action against such Indemnified Persath weéspect
to which indemnity may be sought under this Agreetnsuch Indemnified Person shall promptly notifg Company in writing;
provided that failure by any Indemnified Persoriagaotify the Company shall not relieve the Compfoyn any liability which the
Company may have on account of this indemnity beatise to such Indemnified Person, except to xtene the Company shall
have been prejudiced by such failure. The Comphai,sf requested by the Placement Agent, assima&efense of any such
Action including the employment of counsel reasdyahtisfactory to the Placement Agent, which
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counsel may also be counsel to the Company. Angrimdfied Person shall have the right to employ sspacounsel in any such
action and participate in the defense thereoftfimifees and expenses of such counsel shall be akpense of such Indemnified
Person unless: (i) the Company has failed prontpthssume the defense and employ counsel or ¢iipdmed parties to any such
Action (including any impeded parties) include sliettemnified Person and the Company, and such Indie Person shall have
been advised in the reasonable opinion of couhsglthere is an actual conflict of interest thavents the counsel selected by the
Company from representing both the Company (orteratlient of such counsel) and any IndemnifiedsBer provided that the
Company shall not in such event be responsibleuneer for the fees and expenses of more than oneofi separate counsel for all
Indemnified Persons in connection with any Actionelated Actions, in addition to any local coundéie Company shall not be
liable for any settlement of any Action effectedhwiut its written consent (which shall not be usgably withheld). In addition,
the Company shall not, without the prior writtemsent of the Placement Agent (which shall not beasonably withheld), settle,
compromise or consent to the entry of any judgnrent otherwise seek to terminate any pending matened Action in respect of
which indemnification or contribution may be soupkteunder (whether or not such Indemnified Peisarparty thereto) unless
such settlement, compromise, consent or terminatiddndes an unconditional release of each IndasthPerson from all Liabilities
arising out of such Action for which indemnificatior contribution may be sought hereunder. Therimdcation required hereby
shall be made by periodic payments of the amowaretsf during the course of the investigation oedsg, as such expense, loss,
damage or liability is incurred and is due and |néga

(c) In the event that the foregoing indemnity is unkaldée to an Indemnified Person for any reason dtiem as
specified herein, the Company shall contributéhtoltiabilities and Expenses paid or payable by $ndemnified Person in such
proportion as is appropriate to reflect (i) theatiele benefits to the Company, on the one handtaitte Placement Agent and any
other Indemnified Person, on the other hand, ofith&ters contemplated by this Agreement or (iihé allocation provided by the
immediately preceding clause is not permitted hyliapble law, not only such relative benefits bisbahe relative fault of the
Company, on the one hand, and the Placement Agdriray other Indemnified Person, on the other himnchnnection with the
matters as to which such Liabilities or Expensésteeas well as any other relevant equitable canations; provided that in no
event shall the Company contribute less than theuatnecessary to ensure that all Indemnified Petdo the aggregate, are not
liable for any Liabilities and Expenses in excesthe amount of fees actually received by the Rtem® Agent pursuant to this
Agreement. For purposes of this paragraph, théivelaenefits to the Company, on the one handtanlde Placement Agent on the
other hand, of the matters contemplated by this@grent shall be deemed to be in the same propati¢a) the total value paid or
contemplated to be paid to or received or contetaglt be received by the Company in the transactidransactions that are
within the scope of this Agreement, whether orarot such transaction is consummated, bears thédfees paid to the Placement
Agent under this Agreement. Notwithstanding thevab@o person guilty of fraudulent misrepresentatidgthin the meaning of
Section 11(f) of the Securities Act, as amendedl| &te entitled to contribution from a party whoswzot guilty of fraudulent
misrepresentation.

(d) The Company also agrees that no Indemnified Pesisalh have any liability (whether direct or inditein contrac
or tort or otherwise) to the Company for or in ceation with advice or services rendered or to Ineleeed by any Indemnified
Person pursuant to this Agreement, the transactiontemplated thereby or any Indemnified Persoct®as or inactions in
connection with any such advice, services or tretizas except for Liabilities (and related Expensdghe Company that have
resulted primarily from such Indemnified Persor’ssg negligence, bad faith or willful misconductonnection with any such
advice, actions, inactions or services.

19




(e) The reimbursement, indemnity and contribution adtiigns of the Company set forth herein shall applgny
modification of this Agreement and shall remairitith force and effect regardless of any terminatbénor the completion of any
Indemnified Person’s services under or in conneatith, this Agreement.

Section 8. Representations and Indemnities to Survive Delivery The respective indemnities, agreements, reptasens,
warranties and other statements of the Compangyopearson controlling the Company, of its officeand of the Placement Agent set forth in
or made pursuant to this Agreement will remainuithforce and effect, regardless of any investigatinade by or on behalf of the Placement
Agent, the Company, or any of its or their partnefficers or directors or any controlling persas,the case may be, and will survive deliv
of and payment for the Securities sold in the Gfggand any termination of this Agreement. A s@soe to the Placement Agent, or to the
Company, its directors or officers or any persontamling the Company, shall be entitled to the dfis of the indemnity, contribution and
reimbursement agreements contained in this Agreemen

Section 9. Notices. All communications hereunder shall be in writengd shall be mailed, hand delivered or telecopiwtl
confirmed to the parties hereto as follows:

If to the Placement Agent to the address set faothve, attn: , Facsimile:
With a copy to:

Ellenoff Grossman & Schole LLP
150 E. 42 Street, M Floor
New York, New York 1001
Facsimile: (201) 401-4741
Attention: Robert Charron

If to the Company:

51 Discovery, Suite 150
Irvine, CA 92618

Facsimile:

Attention: Gail Sasaki, CFO

With a copy to:

Morrison & Foerster LLP

12531 High Bluff Drive, Suite 100
San Diego, CA 92130

Facsimile: (858) 720-5125
Attention: Scott M. Stanton

Any party hereto may change the address for recéigbmmunications by giving written notice to thiders.

Section 10. Successors This Agreement will inure to the benefit of dpel binding upon the parties hereto, and to thefliene
of the employees, officers and directors and cdiinigppersons referred to in Section 7 hereof, entheir respective successors, and personal
representative, and no other person will have &ht or obligation hereunder.
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Section 11. Partial Unenforceability . The invalidity or unenforceability of any sectjgaragraph or provision of this
Agreement shall not affect the validity or enforigiity of any other section, paragraph or provisimreof. If any Section, paragraph or
provision of this Agreement is for any reason detaed to be invalid or unenforceable, there shaltlbemed to be made such minor changes
(and only such minor changes) as are necessarghe ivalid and enforceable.

Section 12. Governing Law Provisions. This Agreement shall be deemed to have been anadidelivered in New York Ci
and both this engagement letter and the transactiontemplated hereby shall be governed as toityalidterpretation, construction, effect
and in all other respects by the internal lawsef$tate of New York, without regard to the conftitlaws principles thereof. Each of the
Placement Agent and the Company: (i) agrees thakegyal suit, action or proceeding arising out ofelating to this engagement letter anc
the transactions contemplated hereby shall betteti exclusively in New York Supreme Court, CouoftyNew York, or in the United States
District Court for the Southern District of New Yor(ii) waives any objection which it may have @réafter to the venue of any such suit,
action or proceeding, and (iii) irrevocably consetat the jurisdiction of the New York Supreme Co@bunty of New York, and the United
States District Court for the Southern DistrictNegw York in any such suit, action or proceedingcli of the Placement Agent and the
Company further agrees to accept and acknowledges®f any and all process which may be servezhinsuch suit, action or proceeding
in the New York Supreme Court, County of New Yarkjn the United States District Court for the Swrh District of New York and agrees
that service of process upon the Company mailecebyfied mail to the Company’s address shall benged in every respect effective service
of process upon the Company, in any such suim@cti proceeding, and service of process upon ldeement Agent mailed by certified m
to the Placement Agent’s address shall be deemedkiry respect effective service process upon ldeement Agent, in any such suit, action
or proceeding. Notwithstanding any provision a$ ttngagement letter to the contrary, the Compamges that neither the Placement Agent
nor its affiliates, and the respective officersedtors, employees, agents and representativee éflacement Agent, its affiliates and each
other person, if any, controlling the Placement #ge any of its affiliates, shall have any liatyil{whether direct or indirect, in contract or
tort or otherwise) to the Company for or in coniwtivith the engagement and transaction descrikeeimexcept for any such liability for
losses, claims, damages or liabilities incurredigyCompany that are finally judicially determintechave resulted from the willful
misconduct, bad faith or gross negligence of sadividuals or entities. If either party shall commee an action or proceeding to enforce any
provision of this Agreement, then the prevailingtpan such action or proceeding shall be reimbdiisg the other party for its reasonable
attorney’s fees and other costs and expenses @ttuith the investigation, preparation and proseoutf such action or proceeding.

Section 13. General Provisions.

(a) This Agreement constitutes the entire agreemetiteoparties to this Agreement and supersedesiafl\pritten or
oral and all contemporaneous oral agreements, staghelings and negotiations with respect to theestilbpatter hereof. This
Agreement may be executed in two or more counterpaach one of which shall be an original, with $ame effect as if the
signatures thereto and hereto were upon the sastraniment. This Agreement may not be amended oifraddinless in writing by
all of the parties hereto, and no condition hefekpress or implied) may be waived unless waivedgriting by each party whom the
condition is meant to benefit. Section headinggiheare for the convenience of the parties only stmall not affect the construction
or interpretation of this Agreement.
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(b) The Company acknowledges that in connection wighatifiering of the Securities: (i) the Placement Aigeas
acted at arm’s length and owes no fiduciary dutete Company or any other person, (ii) the Plaa#mgent owes the Company
only those duties and obligations set forth in thggeement and (iii) the Placement Agent may haterésts that differ from those of
the Company. The Company waives to the full expemmitted by applicable law any claims it may hagainst the Placement
Agent arising from an alleged breach of fiduciangydin connection with the offering of the Secuiti

[ The remainder of this page has been intentionally left blank. |
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If the foregoing is in accordance with your undansling of our agreement, please sign below wheretlgs instrument, along with
all counterparts hereof, shall become a bindingeent in accordance with its terms.

Very truly yours,
NETLIST, INC.,
By: /s/ Gail Sasak

Name: Gail Sasal
Title: Chief Financial Office

The foregoing Placement Agency Agreement is heoalojirmed and accepted as of the date first abaitéew.
ASCENDIANT CAPITAL MARKET, LLC
By: /s/ Mark Bergendat

Name: Mark Bergendal
Title: Managing Partne
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