UNITED STATES
SECURITIESAND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K

CURRENT REPORT
Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (Date of Earliest Event Report&tjvember 21, 2011

NETLIST, INC.

(Exact Name of Registrant as Specified in its Glrart

Delaware 001-33170 95-4812784
(State or Other Jurisdiction of (Commission (IRS Employer
Incorporation) File Number) Identification Number

51 Discovery, Suite 150
Irvine, California 92618
(Address of Principal Executive Offices)

(949) 435-0025
(Registrant’s telephone number, including area rode

Check the appropriate box below if the Form 8-kflis intended to simultaneously satisfy the §liobligation of the registrant under any of
the following provisions:

O Written communications pursuant to Rule 425 unberSecurities Act (17 CFR 230.425)

O Soliciting material pursuant to Rule 14a-12 under Exchange Act (17 CFR 240.14a-12)

O Pre-commencement communications pursuant to Rue?{l) under the Exchange Act (17 CFR 240.14d-2(b))
O

Pre-commencement communications pursuant to Réet{d under the Exchange Act (17 CFR 240.13e-4(c))




Item 1.01 Entry into a M aterial Definitive Agreement.

On November 21, 2011, Netlist, Inc. (the “Comparsfilered into a Sales Agreement (the “Sales Agragingith Ascendiant Capital
Markets, LLC (the “Sales Agent”). Pursuant to 8aes Agreement, the Company may offer and selesta its common stock (the
“Shares”) having an aggregate offering price ofa$10,000,000, from time to time through the S&lgent. The sales, if any, of the Shares
under the Sales Agreement will be made in “at theket” offerings as defined in Rule 415 of the S&ms Act of 1933 (the “Securities

Act”), including sales made directly on the NASDAZobal Market, on any other existing trading marficetthe Shares or to or through a
market maker.

The Shares sold in the offering will be issued pand to the Company’s effective shelf registrastatement on Form S-3 (Registration
No. 33:-177118) previously filed with the Securities arxtEange Commission (the “SEC”), in accordance Withprovisions of the
Securities Act, as supplemented by a prospectydament dated November 22, 2011, which the Comfiilad/with the SEC pursuant to
Rule 424(b)(5) under the Securities Act.

The Sales Agent is not required to sell any speaifimber or dollar amount of Shares but will useétasonable efforts, as the Company’s
agent and subject to the terms of the Sales Agmeertmesell the Shares offered, as instructed byGbmpany. Actual sales of Shares will

depend on a variety of factors to be determinethbyCompany from time to time, including (amonges#f) market conditions, the trading

price of the Company’s common stock and deternonatby the Company as to the appropriate sourckmding for the Company.

The Sales Agreement provides that the Companypailithe Sales Agent a fee, not to exceed, in thecagte, 3.5% of the gross sales pric
any Shares sold through the Sales Agent. The 3alesement contains customary representations, wigsand agreements of the Comp
and the Sales Agent and customary conditions tgteting future sale transactions, indemnificatimhts and obligations of the parties and
termination provisions.

The Company intends to use the net proceeds frgnsaes of Shares in the offering for general caaf@purposes. The Company’s
management will have significant flexibility in adgmg the net proceeds of this offering. Until hds are used as described above, the
Company intends to invest the net proceeds fromdfiering in interest-bearing, investment gradeusées.

This Current Report on Form 8-K shall not consgitah offer to sell or a solicitation of an offerttoy any Shares, nor shall there be any sale
of the Shares in any state or jurisdiction in whscich an offer, solicitation or sale would be urfldvprior to registration or qualification
under the securities laws of any such state o gainisdiction.

The Sales Agreement is filed as Exhibit 10.1 te iurrent Report on Form 8-K and is incorporate@ineby reference. The foregoing
description of the Sales Agreement and the traimsectontemplated thereby is qualified in its extirby reference to Exhibit 10.1.

Item 9.01. Financial Statementsand Exhibits.

(d) Exhibits.

Exhibit

Number Description

5.1 Opinion of Morrison & Foerster LLF

10.1 Sales Agreement between Ascendiant Capital Markés,and Netlist, Inc., dated November 21, 2C
23.1 Consent of Morrison & Foerster LLP (contained irhibit 5.1).
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SIGNATURE

Pursuant to the requirements of the Securities &xgh Act of 1934, the registrant has duly causisdréiport to be signed on its
behalf by the undersigned hereunto duly authorized.

NETLIST, INC.

Date: November 22, 2011 By: /¢ Gail M. Sasaki

Gail M. Sasak
Vice President and Chief Financial Offic




EXHIBIT 5.1
OPINION OF MORRISON & FOERSTER LLP
November 21, 201

Netlist, Inc.
51 Discovery, Suite 150
Irvine, CA 92618

Re: Issuance and Sale of Shares of Common Stock oislétic. in the Aggregate Amount not to Exceed,$00,000
Ladies and Gentlemen:

We are acting as counsel to Netlist, Inc. a Delavearporation (the Company ") in connection with the issuance and sale of 8haf the
Company’s Common Stock, par value $0.001 per sftlaee’ Common Stock ), in the aggregate amount not to exceed $10,@00(the “
Shares”), pursuant to a Registration Statement on Forg(BHe No. 333-177118) (theRegistration Statement ") filed with the Securities
and Exchange Commission (th€btmmission ) under the Securities Act of 1933 (thétt "), deemed effective October 18, 2011, the
related prospectus included therein (ther bspectus”) and the prospectus supplement to be filed with@ommission pursuant to Rule 424
(b) promulgated under the Act (thé>f ospectus Supplement ”).

As counsel to the Company, we have examined olgovacopies, certified or otherwise identifiedotar satisfaction, of such documents,
corporate records, certificates of public officiated other instruments as we have deemed necdesding purposes of rendering this opinion
and we are familiar with the proceedings taken mnoghosed to be taken by the Company in connectitinthe authorization, issuance and
sale of the Shares. In our examination, we hasenasd the genuineness of all signatures, the aithgmf all documents submitted to us as
originals and the conformity with the originalsalf documents submitted to us as copies.

Based upon, subject to and limited by the foregoivg are of the opinion that:

1. The Shares have been duly and yadidthorized and upon issuance, delivery and paytherefor in the manner contemplated by
the Registration Statement, the Prospectus anBrttepectus Supplement, will be validly issuedyfpliid and nonassessable.

We express no opinion as to matters governed byaavgy other than the substantive laws of the Staielaware and the federal laws of the
United States of America, as in effect on the tiateof.




We hereby consent to the filing of this opinioraasexhibit to the Registration Statement and tadifierence to our firm under the caption
“Legal Matters”in the Prospectus Supplement. In giving such pesion, we do not admit hereby that we come withédategory of perso
whose consent is required under Section 7 of ticar8@s Act, or the rules and regulations of tr@rinission thereunder. This opinion is
expressed as of the date hereof, and we disclajnuralertaking to advise you of any subsequent abairgthe facts stated or assumed herein
or of any subsequent changes in applicable law.

Very truly yours,

/s/ Morrison & Foerster LLP




Exhibit 10.1
SALESAGREEMENT

November 21, 201

Ascendiant Capital Markets, LLC
18881 Von Karman, 18  Floor
Irvine, California 92612

Ladies and Gentlemen:

Netlist, Inc., a corporation organized under thvesl@f Delaware (the “ Compariy, confirms its agreement (this_“ Agreemeéntvith
Ascendiant Capital Markets, LLC (the “ Manadkas follows:

1. Definitions. The terms that follow, when used in this Agreetraard any Terms Agreement, shall have the meanings
indicated.

“ Accountants’ shall have the meaning ascribed to such ter®eiction 4(m).

“ Act " shall mean the Securities Act of 1933, as amended the rules and regulations of the Commissiomplgated
thereunder.

“ Action " shall have the meaning ascribed to such terneiti€n 3(q).
“ Affiliate " shall have the meaning ascribed to such terneiti€n 3(p).

“

pplicable Time” shall mean, with respect to any Shares, the tingalef of such Shares pursuant to this Agreemeay
relevant Terms Agreement.

“ Base Prospectusshall mean the base prospectus contained in ggisRation Statement at the Execution Time.
“ Board” shall have the meaning ascribed to such termeiti®n 2(b)(iii).
“ Broker Fe€’ shall have the meaning ascribed to such terneiti®n 2(b)(v).

“ Business Day shall mean any day other than a Saturday, a Suoda legal holiday or a day on which banking
institutions or trust companies are authorizedidigated by law to close in New York City.

“ Commission” shall mean the Securities and Exchange Commission

“ Common StocK shall have the meaning ascribed to such termertin 2.




“ Common Stock Equivalentsshall have the meaning ascribed to such termeitiSn 3(g).

“ Company Counsé€lshall have the meaning ascribed to such terneictiSn 4(1).

“ DTC " shall have the meaning ascribed to such termeictiSn 2(b)(vii).

“ Effective Date” shall mean each date and time that the Registr&8tatement and any post-effective amendment or
amendments thereto became or becomes effective.

“ Exchange Act shall mean the Securities Exchange Act of 1934araended, and the rules and regulations of the
Commission promulgated thereunder.

“ Execution Timée’ shall mean the date and time that this Agreerieekecuted and delivered by the parties hereto.

Filing Date” shall have the meaning ascribed to such ternmeitiGn 4(w).

“ Free Writing Prospectusshall mean a free writing prospectus, as defineldule 405.

“ GAAP " shall have the meaning ascribed to such terneittign 3(n).

“ Incorporated Documentsshall mean the Registration Statement, the Bassgectus, any Interim Prospectus,
Supplement, the Issuer Free Writing Prospectusasyiand any documents incorporated by referémgesin which were filed undi
the Exchange Act on or before the Effective DatthefRegistration Statement or the issue dateeoBdse Prospectus, any Interim
Prospectus Supplement or the Prospectus, as tharaasbe; and any reference herein to the termeridih “amendment” or
“supplement” with respect to the Registration Statat, the Base Prospectus, any Interim Prospecipsl@nent or the Prospectus
shall be deemed to refer to and include the Inaated Documents after the Effective Date of theifegfion Statement or the issue
date of the Base Prospectus, any Interim Prosp&etpplement or the Prospectus, as the case magémed to be incorporated
therein by reference. All references in this Agneet to financial statements and schedules and wifeemation which is
“contained,” “included,” “described,” “referenced'det forth” or “stated” in the Registration Statemt, the Base Prospectus, any
Interim Prospectus Supplement or the Prospectusdtother references of like import) shall bemied to mean and include all
such financial statements and schedules and atfegmation in the Incorporated Documents.
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“ Intellectual Property Rightsshall have the meaning ascribed to such termeiti8n 3(v).

“ Interim Prospectus Suppleménshall mean the prospectus supplement relatinget&tares prepared and filed pursua
Rule 424(b) from time to time.

“ Issuer Free Writing Prospecttishall mean an issuer free writing prospectusiefmed in Rule 433.

“ Losses’ shall have the meaning ascribed to such terneiti€n 7(d).

“ Material Adverse Effect shall have the meaning ascribed to such terneictiSn 3(b).

“ Material Permits’ shall have the meaning ascribed to such terneicti®n 3(t).
“ Net Proceeds shall have the meaning ascribed to such terneitign 2(b)(v).

“ Permitted Free Writing Prospectlshall have the meaning ascribed to such ternmeutién 4(g).

“ Placement shall have the meaning ascribed to such ternextién 2(c).
“ Proceedingd’ shall have the meaning ascribed to such termeictiSn 3(b).

“ Prospectus shall mean the Base Prospectus, as supplementi most recently filed Interim Prospectus Suppet (if
any).

“ Registration Statemeritshall mean the shelf registration statement (Nilenber 333-177118) on Form S-3, including
exhibits and financial statements and any prosgesipplement relating to the Shares that is filet the Commission pursuant to
Rule 424(b) and deemed part of such registratiatestent pursuant to Rule 430B, as amended on datiie Date and, in the
event any post-effective amendment thereto beceffiestive, shall also mean such registration statgras so amended.

“ Representation Dateshall have the meaning ascribed to such terneictiSn 4(k).

“ Required Approval$ shall have the meaning ascribed to such termeitiGn 3(e).
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“Rule 158", “ Rule 163", “ Rule 164", “ Rule 172", “ Rule 173", “ Rule 405", “ Rule 415", “ Rule 424", “ Rule 430B"
and “ Rule 433 refer to such rules under the Act.

“ Sales Notic€ shall have the meaning ascribed to such termeirtin 2(b)(i).

“ SEC Reports shall have the meaning ascribed to such termeitiSn 3(m).

“ Settlement Daté shall have the meaning ascribed to such termeitiGn 2(b)(vii).
“ Subsidiary” shall have the meaning ascribed to such termexti6n 3(a).

“ Terms Agreemerit shall have the meaning ascribed to such terneirtién 2(a).

“ Time of Delivery” shall have the meaning ascribed to such termeitiGn 2(c).

“ Trading Market’ means Nasdaq Global Market.

2. Sale and Delivery of Share§he Company proposes to issue and sell througi the Manager, as sales agent and/or

principal, up to $10,000,000 of the Company’s shédtlee “ Share® of common stock, $0.001 par value (* Common &tf¢from time to
time during the term of this Agreement and on #rens set forth herein.

€)) Appointment of Manager as Selling Agent; Term Sal€&®r purposes of selling the Shares through thadder,
the Company hereby appoints the Manager as exelagjgnt of the Company for the purpose of soligiporchases of the Shares
from the Company pursuant to this Agreement andvteager agrees to use its reasonable effortditit gmrchases of the Shares
on the terms and subject to the conditions sta¢eeiit;, provided, however, that the Agent’s efféatsolicit purchases of the Shares
shall not involve activities which would cause #aes hereunder to be a “Distribution” as that teraefined in Regulation M
promulgated under the Exchange Act; provided, &rtthat any activities made in connection with keamaking efforts by the
Manager shall not be prohibited hereunder. The Gomagrees that, whenever it determines to selbttazes directly to the
Manager as principal, it will enter into a separgeeement (each, a “ Terms Agreeni®im substantially the form of Annex |
hereto, relating to such sale in accordance wittlii@e 2 of this Agreement.

(b) Agent Sales Subject to the terms and conditions and in mekBaupon the representations and warranties heegin
forth, the Company will issue and agrees to sedir& from time to time through the Manager, actisgales agent, and the Manager
agrees to use its reasonable efforts to sell,las agent for the Company, the Shares on the folpterms:
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0] The Shares are to be sold on a daily basis orwiberas shall be agreed to by the Company and the
Manager on any day that (A) is a trading day ferThading Market, (B) the Company has instructedMtanager by
telephone (confirmed promptly by electronic mail)htake such sales (“ Sales Notigand (C) the Company has satisfied
its obligations under Section 6 of this Agreemdiie Company will designate the maximum amount efShares to be sc
by the Manager daily (subject to the limitationsfeeth in Section 2(d)) and the minimum price @érare at which such
Shares may be sold. Subject to the terms and ttmmslhereof, the Manager shall use its reasoreffibets to sell on a
particular day all of the Shares designated forsdile by the Company on such day. The gross satesqi the Shares sold
under this Section 2(b) shall be the market priceshares of the Company’s Common Stock sold byvtheager under this
Section 2(b) on the Trading Market at the timeadé ©f such Shares.

(i) The Company acknowledges and agrees that (A) tteeréde no assurance that the Manager will be
successful in selling the Shares, (B) the Managdkingur no liability or obligation to the Compargr any other person or
entity if it does not sell Shares for any reasdreothan a failure by the Manager to use its realslerefforts consistent with
its normal trading and sales practices and apgédal and regulations to sell such Shares as medjuinder this
Agreement, and (C) the Manager shall be under tigailon to purchase Shares on a principal basisyaunt to this
Agreement, except as otherwise specifically aglsethe Manager and the Company pursuant to a TAgreement.

(iii) The Company shall not authorize the issuance ded$aand the Manager shall not be obligated its
reasonable efforts to sell, any Share at a priseddhan the minimum price therefor designated ftone to time by the
Company'’s Board of Directors (the “ Bodid or a duly authorized committee thereof, andfiext to the Manager in
writing. The Company or the Manager may, upon rmoticthe other party hereto by telephone (confirprednptly by
electronic mail), suspend the offering of the Skdoe any reason and at any time; providédwever, that such suspension
or termination shall not affect or impair the pastirespective obligations with respect to the 8haold hereunder prior to
the giving of such notice.

(iv) The Manager may sell Shares by any method pernbitddw deemed to be an “at the markaffering as
defined in Rule 415, including without limitatioales made directly on the Trading Market on ango#xisting trading
market for the Common Stock or to or through a rearkaker. The Manager may also sell Shares in tefivaegotiated
transactions.




(v) The compensation to the Manager for sales of tleShunder this Section 2(b) shall be a placensent f
of 3.5% of the gross sales price of the Shares sold putrsadhis Section 2(b) (“ Broker Fé€g The foregoing rate of
compensation shall not apply when the Manageragctgincipal, in which case the Company may sedr&hto the
Manager as principal at a price agreed upon ateleeant Applicable Time pursuant to a Terms AgreemThe remaining
proceeds, after further deduction for any transadies imposed by any governmental or self-regogfairganization in
respect of such sales, shall constitute the netggas to the Company for such Shares (the “ Neteleds').

(vi) The Manager shall provide written confirmation (alhimay be by facsimile or electronic mail) to the
Company following the close of trading on the TradMarket each day in which the Shares are sol@iinis Section 2
(b) setting forth the number of the Shares solduweh day, the aggregate gross sales proceedseahithiProceeds to the
Company, and the compensation payable by the Contpahe Manager with respect to such sales.

(vii) Upon delivery of a Sales Notice, the Company shalle and deliver the maximum number of Shares to
be sold pursuant to the Sales Notice to the Marmgecount at The Depository Trust Company (* D) ®ia the DWAC
system. The Manager shall have no obligationtengit to sell Shares prior to the delivery of theu®s. Settlement for
sales of the Shares pursuant to this Section 2i{bdecur at 10:00 a.m. (Eastern Time), or at sticte as the Company and
the Manager may mutually agree, on the third Bissiigay following delivery of the Shares issued parg to the Sale
Notice (each such day, a “ Settlement DateOn each Settlement Date, the Manager shaills afption, either deliver the
Net Proceeds from the sale of the Shares to thep@oynor deliver the gross proceeds to the Compadyttee Company
shall pay the Manager the Broker Fee (based ogrties proceeds without offset) within one Busirigag of receipt of the
proceeds. If on any Settlement Date not all Sharre sold as issued pursuant to the Sales Ndtier,at the election and
upon notice from the Company the Shares shall pbeapto a future Settlement Date or returned @Glompany.

(viii) At each Applicable Time, Settlement Date, Represteort Date and Filing Date, the Company shall be
deemed to have affirmed each representation angmigrcontained in this Agreement as if such regmetion and
warranty were made as of such date, modified asssecy to relate to the Registration Statementla@rospectus as
amended as of such date. Any obligation of the Man#o use its reasonable efforts to sell the Shamebehalf of the
Company shall be subject to the continuing accuddidiie representations and warranties of the Comparein, to the
performance by the Company of its obligations hedeu and to the continuing satisfaction of the tdidal conditions
specified in Section 6 of this Agreement.




(c) Term Sales If the Company wishes to sell the Shares putsigathis Agreement but other than as set forth in
Section 2(b) of this Agreement (each, a “ Placereiit will notify the Manager of the proposed tesrof such Placement. If the
Manager, acting as principal, wishes to accept suchosed terms (which it may decline to do for egson in its sole discretion)
or, following discussions with the Company wishesatcept amended terms, the Manager and the Compbueynter into a Terms
Agreement setting forth the terms of such Placeniérm terms set forth in a Terms Agreement will b@tbinding on the Company
or the Manager unless and until the Company and/lreager have each executed such Terms Agreemeepitae all of the terms
of such Terms Agreement. In the event of a conffietiveen the terms of this Agreement and the tefrasTerms Agreement, the
terms of such Terms Agreement will control. A TerAgreement may also specify certain provisionstirgg to the reoffering of
such Shares by the Manager. The commitment of thieagler to purchase the Shares pursuant to any Pagrasment shall be
deemed to have been made on the basis of the egpatisns and warranties of the Company hereinadoed and shall be subject to
the terms and conditions herein set forth. Eacim$ekgreement shall specify the number of the Shiarbs purchased by the
Manager pursuant thereto, the price to be paidedCompany for such Shares, any provisions relatimgyhts of, and default by,
underwriters acting together with the Manager i tboffering of the Shares, and the time and dsteh(such time and date being
referred to herein as a “ Time of Delivéyand place of delivery of and payment for suctai®@s. Such Terms Agreement shall also
specify any requirements for opinions of counsetpantants’ letters and officersértificates pursuant to Section 6 of this Agreet
and any other information or documents requirethieyManager.

(d) Maximum Number of SharesUnder no circumstances shall the number andeggte amount of the Shares sold
pursuant to this Agreement and any Terms Agreerarded (i) the aggregate amount set forth in Se@jdii) the number of shares
of the Common Stock available for issuance undercthrently effective Registration Statement ay {iie number and aggregate
amount of Shares authorized from time to time tdsbaed and sold under this Agreement by the Baard,duly authorized
committee thereof, and notified to the Managewiiting.

(e) Regulation M Notice Unless the exceptive provisions set forth ineRLO1(c)(1) of Regulation M under the
Exchange Act are satisfied with respect to the &)yahe Company shall give the Manager at leasBoiseess Day’s prior notice of
its intent to sell any Shares in order to allow kh@nager time to comply with Regulation M.
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3. Representations and WarrantieShe Company represents and warrants to, anésgrth, the Manager at the Execution
Time and on each such time the following represemsa and warranties are repeated or deemed tcalde pursuant to this Agreement, as set
forth below or in the Incorporated Documents.

€)) Subsidiaries Each “significant subsidiary” of the Company éach term is defined in Rule 1-02 of Regulation S-
X) (individually, a “ Subsidiary) of the Company is set forth on Exhibit 21.1 be@ tCompany’s most recent Annual Report on
Form 10-K filed with the Commission. The Companyns, directly or indirectly, all of the capital stoor other equity interests of
each Subsidiary free and clear of any “ Lié@hich for purposes of this Agreement shall medien, charge, security interest,
encumbrance, right of first refusal, preemptivéntigr other restriction), and all the issued antbtanding shares of capital stock of
each Subsidiary are validly issued and are fulig paon-assessable and free of preemptive andasimigjhts to subscribe for or
purchase securities.

(b) Organization and Qualification The Company and each of the Subsidiaries is1tty eluly incorporated or
otherwise organized, validly existing and in gotahsling under the laws of the jurisdiction of its@rporation or organization (as
applicable), with the requisite power and authaiwtywn and use its properties and assets andnp @a its business as currently
conducted. Neither the Company nor any Subsidgaity violation or default of any of the provisioasits respective certificate or
articles of incorporation, bylaws or other orgati@maal or charter documents. Each of the Companilythe Subsidiaries is duly
qualified to conduct business and is in good staqds a foreign corporation or other entity in ejactsdiction in which the nature
the business conducted or property owned by it siakeh qualification necessary, except where thedao be so qualified or in
good standing, as the case may be, could not rebsobe expected to result in (i) a material ade&ffect on the legality, validity «
enforceability of this Agreement, (ii) a materialvarse change in the results of operations, adsetmess, prospects or condition
(financial or otherwise) of the Company and the<tdiaries, taken as a whole, from that set fortthenRegistration Statement, the
Base Prospectus, any Interim Prospectus Supplether®rospectus or the Incorporated Documentsij)oa (naterial adverse effect
on the Company’s ability to perform in any materggdpect on a timely basis its obligations under Algreement (any of (i), (ii) or
(iii), a “ Material Adverse Effect) and no “ Proceedint(which for purposes of this Agreement shall maag action, claim, suit,
investigation or proceeding (including, without iiedion, an investigation or partial proceeding;tsas a deposition), whether
commenced or threatened) has been instituted isacly jurisdiction revoking, limiting or curtailinyy seeking to revoke, limit or
curtail such power and authority or qualification.




(c) Authorization and EnforcementThe Company has the requisite corporate poweathority to enter into and to
consummate the transactions contemplated by thigelgent and otherwise to carry out its obligatioaseunder. The execution &
delivery of this Agreement by the Company and tiescammation by it of the transactions contemplat@by have been duly
authorized by all necessary action on the pati@@ompany and no further action is required byGbmpany, its board of directors
or its stockholders in connection herewith othantin connection with the Required Approvals. Thigeement has been duly
executed and delivered by the Company and coregithe valid and binding obligation of the Companforceable against the
Company in accordance with its terms except (ljraged by general equitable principles and apgilesbankruptcy, insolvency,
reorganization, moratorium and other laws of gelrsgpalication affecting enforcement of creditorigihts generally, (i) as limited t
laws relating to the availability of specific pemfieance, injunctive relief or other equitable renesdind (iii) insofar as
indemnification and contribution provisions maylimeited by applicable law.

(d) No Conflicts. The execution, delivery and performance of &gseement by the Company, the issuance and sale
of the Shares and the consummation by the Compkting @ther transactions contemplated herein dandtwill not (i) conflict witt
or violate any provision of the Company’s or anySidiary’s certificate or articles of incorporation, bylawrsother organizational
charter documents, or (ii) conflict with, or comste a default (or an event that with notice oskapf time or both would become a
default) under, result in the creation of any Ligron any of the properties or assets of the Compaayy Subsidiary, or give to
others any rights of termination, amendment, acatt® or cancellation (with or without notice, fapof time or both) of, any
agreement, credit facility, debt or other instrutn@videncing a Company or Subsidiary debt or atfie®) or other understanding to
which the Company or any Subsidiary is a partyyowhich any property or asset of the Company or@ulysidiary is bound or
affected, or (iii) subject to the Required Apprasadonflict with or result in a violation of anywarule, regulation, order, judgment,
injunction, decree or other restriction of any ¢arrgovernmental authority to which the Company @ubsidiary is subject
(including federal and state securities laws agglagions), or by which any property or asset ef @ompany or a Subsidiary is
bound or affected; except in the case of eachaafsds (ii) and (iii), such as could not reasonablgxpected to result in a Material
Adverse Effect.

(e) Filings, Consents and ApprovalsThe Company is not required to obtain any conseaiver, authorization or
order of, give any notice to, or make any filingregistration with, any court or other federaltstdocal or other governmental
authority or other “Person” (defined as an indiatlar corporation, partnership, trust, incorporatedinincorporated association,
joint venture, limited liability company, joint stk company, government (or an agency or subdividieneof) or other entity of any
kind, including the Trading Market) in connectioiitiwthe execution, delivery and performance byGloenpany of this Agreement,
other than (i) the filings required by this Agreary€ii) the filing with the Commission of the Imte Prospectus Supplement, (iii) -
filing of




application(s) to and approval by the Trading Mafke the listing of the Shares for trading theréothe time and manner required
thereby, and (iv) such filings as are requiredd@ariade under applicable state securities lawstandutes and regulations of the
Financial Industry Regulatory Authority (FINRA) (&ectively, the “ Required Approvals.

)] Issuance of SharesThe Shares are duly authorized and, when isanégaid for in accordance with this
Agreement, will be duly and validly issued, fullgig and nonassessable, free and clear of all lirepssed by the Company. The
Company has reserved from its duly authorized ahgfibck the maximum number of shares of CommonkSgsuable pursuant to
this Agreement. The issuance by the Company oStiaes has been registered under the Act anfithk Ghares are freely
transferable and tradable by the purchasers thengtwbut restriction (other than any restrictiomsimg solely from an act or
omission of such a purchaser). The Shares arg Issned pursuant to the Registration Statementtenissuance of the Shares has
been registered by the Company under the Act. “Blan of Distribution” section within the Registration Statement perrthits
issuance and sale of the Shares as contemplatiisbdgreement. Upon receipt of the Shares, threhasers of such Shares will
have good and marketable title to such Sharesren8Hiares will be freely tradable on the Tradingkda

(9) Capitalization. The capitalization of the Company is as setfartthe Registration Statement, the Base
Prospectus, the Interim Prospectus SupplementrenBrospectus. The Company has not issued analcstoick since its most
recently filed periodic report under the Exchange, Ather than pursuant to the exercise of empleyeek options under the
Company’s stock incentive plans, the issuance afeshof Common Stock to employees pursuant to tmep@ny’s employee stock
purchase plan and pursuant to the conversion aciseeof securities exercisable, exchangeable wvertible into Common Stock (¢
Common Stock Equivalenty. No Person has any right of first refusal, pnggive right, right of participation, or any simileght to
participate in the transactions contemplated by Aigreement. Except (i) pursuant to the Compasigsk incentive plans and
(i) pursuant to agreements or instruments fileéxsbits to Incorporated Documents, there areutetanding options, warrants,
rights to subscribe to, calls or commitments of engracter whatsoever relating to, or securitights or obligations convertible in
or exercisable or exchangeable for, or giving aegs®n any right to subscribe for or acquire, ararefiof Common Stock, or
contracts, commitments, understandings or arrangenty which the Company or any Subsidiary is oy imecome bound to issue
additional shares of Common Stock or Common StapkiEalents The issuance and sale of the Shares will not diglittee Compar
to issue shares of Common Stock or other secutdiasy Person and will not result in a right oy drolder of Company securities to
adjust the exercise, conversion, exchange or pegxet under such securities. All of the outstandihgres of capital stock of the
Company are validly issued, fully paid and nonassigle, have been issued in
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compliance with all federal and state securiti@gslaand none of such outstanding shares was isswéalation of any preemptive
rights or similar rights to subscribe for or pursba&ecurities. There are no stockholders agresmating agreements or other
similar agreements with respect to the Compsuegpital stock to which the Company is a partytathe knowledge of the Compa
between or among any of the Company’s stockholders.

(h) Registration StatementThe Company meets the requirements for use i 33 under the Act and has prepared
and filed with the Commission the Registration &ta¢nt, including a related Base Prospectus, fastratjon under the Act of the
offering and sale of the Shares. Such Registr&tatement is effective and available for the offed sale of the Shares as of the
date hereof. As filed, the Base Prospectus contdimsformation required by the Act and the ruleereunder, and, except to the
extent the Manager shall agree in writing to a rfication, shall be in all substantive respectshim form furnished to the Manager
prior to the Execution Time or prior to any suahdithis representation is repeated or deemed naaloe. The Registration
Statement, at the Execution Time, each such timsadpresentation is repeated or deemed to be madeagt all times during whictk
prospectus is required by the Act to be deliveredether physically or through compliance with RLE2, 173 or any similar rule) in
connection with any offer or sale of the Sharessththe requirements set forth in Rule 415(a)(1){RE initial Effective Date of the
Registration Statement was not earlier than the theee years before the Execution Time.

0] Accuracy of Incorporated DocumentsThe Incorporated Documents, when they were fil@éd the Commission,
conformed in all material respects to the requinetmef the Exchange Act and the rules thereunaernane of the Incorporated
Documents, when they were filed with the Commisstmmtained any untrue statement of a materialdaomitted to state a
material fact necessary to make the statementsithén light of the circumstances under which there made not misleading; and
any further documents so filed and incorporateddigrence in the Registration Statement, the Basgpectus, the Interim
Prospectus Supplement or the Prospectus, whendewciments are filed with the Commission, will camfian all material respects
to the requirements of the Exchange Act and thesrtilereunder, as applicable, and will not coraanuntrue statement of a
material fact or omit to state a material fact rsseey to make the statements therein, in lightefdircumstances under which they
were made, not misleading.

)] Ineligible Issuer. (i) At the earliest time after the filing of thegistration Statement that the Company or another
offering participant made a bona fide offer (withiire meaning of Rule 164(h)(2)) of the Shares &pdg of the Execution Time and
on each such time this representation is repeatddamed to be made (with such date being usdteatetermination date for
purposes of this clause (ii)), the Company wasanatis not an Ineligible Issuer (as defined in Ril8), without taking account of
any determination by the Commission pursuant t@R0b that it is not necessary that the Compargohsidered an Ineligible
Issuer.
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(k) Free Writing Prospectus The Company is eligible to use Issuer Free WgifProspectuses. Each Issuer Free
Writing Prospectus does not include any informattmsubstance of which conflicts with the inforroatcontained in the
Registration Statement, including any Incorporadeduments and any prospectus supplement deemedagaért thereof that has
not been superseded or modified; and each IsseerWriting Prospectus does not contain any untatersent of a material fact or
omit to state any material fact necessary in otd@nake the statements therein, in the light ofciheumstances under which they
were made, not misleading. The foregoing sentenes dot apply to statements in or omissions froynlssuer Free Writing
Prospectus based upon and in conformity with writtdormation furnished to the Company by the Maagpecifically for use
therein. Any Issuer Free Writing Prospectus that@ompany is required to file pursuant to Rule(dBBas been, or will be, filed
with the Commission in accordance with the requiasta of the Act and the rules thereunder. EaaketsBree Writing Prospectus
that the Company has filed, or is required to filersuant to Rule 433(d) or that was prepared thyebalf of or used by the Compe
complies or will comply in all material respectgtiwthe requirements of the Act and the rules thedleu The Company will not,
without the prior consent of the Manager, prepase, or refer to, any Issuer Free Writing Prospestus

()] Proceedings Related to Registration Stateméltie Registration Statement is not the subjeet pénding
proceeding or examination under Section 8(d) oy 8{¢he Act, and the Company is not the subje@ pénding proceeding under
Section 8A of the Act in connection with the offegiof the Shares. The Company has not receivetatige that the Commission
has issued or intends to issue a stop-order wiiheiet to the Registration Statement or that ther@ission otherwise has suspended
or withdrawn the effectiveness of the Registratitatement, either temporarily or permanently, tends or has threatened in writ
to do so.

(m) SEC Reports The Company has complied in all material respedth requirements to file all reports, schedules,
forms, statements and other documents required fideldl by it under the Act and the Exchange Aatjuding pursuant to Section 13
(&) or 15(d) thereof, for the two years precedhmgdate hereof (or such shorter period as the Coynpas required by law to file
such material) (the foregoing materials, including exhibits thereto and documents incorporateckfigrence therein, being
collectively referred to herein as the “* SEC Repdrion a timely basis or has received a valid extensf@uch time of filing and hs
filed any such SEC Reports prior to the expiratibany such extension.
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(n) Financial Statements The consolidated financial statements incorgatétly reference in the Incorporated
Documents and the Prospectus and any amendmergsftbe supplements thereto and any IncorporatecliBents comply in all
material respects with applicable accounting regménts and the rules and regulations of the Conmiggth respect thereto as in
effect at the time of filing or as amended or coted in a subsequent filing. Such financial statet® have been prepared in
accordance with United States generally acceptedusting principles applied on a consistent basiind the periods involved (*
GAAP "), except as may be otherwise specified in sucarftial statements or the notes thereto and eXeaptinaudited financial
statements may not contain all footnotes requise@BAP, and fairly present in all material respetis financial position of the
Company and its consolidated subsidiaries as of@nithe dates thereof and the results of operatand cash flows for the periods
then ended, subject, in the case of unauditednséatts, to normal, immaterial, year-end audit adjesits.

(0) Accountants The Company’s accountants are KMJ Corbin & CamydalLP. To the knowledge of the Company,
such accountants, who the Company expects willesgatheir opinion with respect to the financiatestzents to be included in the
Company'’s next Annual Report on Form 10-K, aregastered public accounting firm as required by Aloe

(p) Material Adverse Events Since the date of the latest audited finand¢&ksnents included within the SEC Repc
except as specifically disclosed in a subseque Be&port filed prior to the date hereof, (i) thees been no event, occurrence or
development that has had or that could reasonabgxpected to result in a Material Adverse Efféjtthe Company has not
incurred any liabilities (contingent or otherwisgher than (A) trade payables and accrued expémsesed in the ordinary course
business consistent with past practice and (B])liligs not required to be reflected in the Comparfinancial statements pursuant to
GAAP or required to be disclosed in filings madéhwhe Commission, (iii) the Company has not attéte method of accounting,
(iv) the Company has not declared or made any ehddor distribution of cash or other property sostockholders or purchased,
redeemed or made any agreements to purchase emea®y shares of its capital stock and (v) the Gomhas not issued any
equity securities to any officer, director or “ Aifite ” (defined as any Person that, directly or indiethirough one or more
intermediaries, controls or is controlled by ourgler common control with a Person, as such terexased in and construed under
Rule 144 under the Act), except pursuant to exgsiompany stock incentive plans. The Company doésave pending before the
Commission any request for confidential treatmdrnmfmrmation. No event, liability or developmerda$occurred or exists with
respect to the Company or its Subsidiaries or tlesipective business, properties, operations anéial condition, that would be
required to be disclosed by the Company under egiplk securities laws at the time this represenias deemed made that has not
been publicly disclosed at least 1 Trading Daymidathe date that this representation is deemeatkma
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(a) Litigation. Except as set forth in the SEC Reports or teerporated Documents, there is no action, suitjiiyg
notice of violation, Proceeding or investigatiomging or, to the knowledge of the Company, threadesgainst or affecting the
Company, any Subsidiary or any of their respeqtiaperties before or by any court, arbitrator, gowgental or administrative
agency or regulatory authority (federal, state ntgulocal or foreign) (collectively, an_* Actiof) which (i) adversely affects or
challenges the legality, validity or enforceabilitf/this Agreement or the Shares or (ii) couldh#re were an unfavorable decision,
reasonably be expected to result in a Material Aslv&ffect. Except as set forth in the SEC Repmrthe Incorporated Documents,
neither the Company nor any Subsidiary, nor, tokttmvledge of the Company, any director or offitereof, is or has been the
subject of any Action involving a claim of violatiof or liability under federal or state securitia®s or a claim of breach of
fiduciary duty. There has not been, and to theakadge of the Company, there is not pending orempiated, any investigation by
the Commission involving the Company or any cur@rformer director or officer of the Company. TBemmission has not issued
any stop order or other order suspending the éffsntss of any registration statement filed byGloepany or any Subsidiary under
the Exchange Act or the Act. None of the Company’és Subsidiaries’ employees is a member ofiaruthat relates to such
employee’s relationship with the Company, and megithe Company nor any of its Subsidiaries is #yfara collective bargaining
agreement, and the Company and its Subsidiariésveahat their relationships with their employees good. No executive officer,
to the knowledge of the Company, is, or is now eigebto be, in violation of any material term off@mployment contract,
confidentiality, disclosure or proprietary inforriaat agreement or non-competition agreement, orcdingr contract or agreement or
any restrictive covenant, and the continued empenytof each such executive officer does not subdfecCompany or any of its
Subsidiaries to any liability with respect to arfytle foregoing matters. The Company and its Sliases are in compliance with i
U.S. federal, state, local and foreign laws andiliggns relating to employment and employment fizas, terms and conditions of
employment and wages and hours, except where itheeféo be in compliance could not, individuallyia the aggregate, reasonably
be expected to have a Material Adverse Effect.

(9] Labor Relations No material labor dispute exists or, to the klemlge of the Company, is imminent with respect
to any of the employees of the Company which coe#sonably be expected to result in a Material Astv&ffect.
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(s) No Existing Defaults Except as set forth in the SEC Reports or teerjporated Documents, neither the Company
nor any Subsidiary (i) is in default under or iolaition of (and no event has occurred that hadbeeh waived that, with notice or
lapse of time or both, would result in a defaultthg Company or any Subsidiary under), nor hacivapany or any Subsidiary
received notice of a claim that it is in defaultenor that it is in violation of, any indentureah or credit agreement or any other
agreement or instrument to which it is a party ywich it or any of its properties is bound (whatlor not such default or violation
has been waived), (ii) is in violation of any or@éany court, arbitrator or governmental body(iidy is or has been in violation of
any statute, rule or regulation of any governmeatghority, including without limitation all foreig federal, state and local laws
relating to taxes, environmental protection, octigpal health and safety, product quality and saéeid employment and labor
matters, except in each case as could not reagobataxpected to result in a Material Adverse Effec

® Regulatory Permits The Company and the Subsidiaries possess éficaes, authorizations and permits issued
by the appropriate federal, state, local or foreggulatory authorities necessary to conduct ttesipective businesses as describe
the Registration Statement, the Base Prospectydnterim Prospectus Supplement or the Prospeeiegpt where the failure to
possess such permits could not reasonably be expertesult in a Material Adverse Effect (* Ma&driPermits’), and neither the
Company nor any Subsidiary has received any nofipeoceedings relating to the revocation or madiiion of any Material
Permit. For clarity, the Company has not receithedapproval of any regulatory agency to market@fnits product candidates.

(u) Title to Assets The Company and the Subsidiaries have good amkietable title in fee simple to all real prope
owned by them that is material to the businesb®Qompany and the Subsidiaries and good and naatkeitle in all personal
property owned by them that is material to the hess$ of the Company and the Subsidiaries, in eash ftee and clear of all Liens,
except for Liens as do not materially affect thiigaof such property and do not materially integfesith the use made and proposed
to be made of such property by the Company an&thsidiaries and Liens for the payment of fedestake or other taxes, the
payment of which is neither delinquent nor subfeqienalties. Any real property and facilitieschehder lease by the Company and
the Subsidiaries are held by them under valid, istibg and enforceable leases of which the Compautythe Subsidiaries are in
compliance, except where such non-compliance woatdeasonably be expected to have a Material Ag#vEffect.

(v) Intellectual Property Except as set forth in the SEC Reports or tieerpporated Documents: (i) the Company and
the Subsidiaries have, or have rights to use,aéiris, patent applications, trademarks, trademaygpkcations, service marks, trade
names, trade secrets, inventions, copyrights, sieeand other similar intellectual property righgsessary or material for use in
connection with their respective businesses agithestin the Registration Statement, the Base aigp, any Interim Prospectus
Supplement or the
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Prospectus and which the failure to so have caddanably be expected to have a Material AdvereeHfcollectively, the “
Intellectual Property Righty. Neither the Company nor any Subsidiary hagired, since the date of the latest audited firanci
statements included within the SEC Reports, a edtigitten or otherwise) that the Intellectual Rrdp Rights violate or infringe
upon the rights of any Person, except as wouldhaee a Material Adverse Effect; (ii) to the knowgedof the Company, all such
Intellectual Property Rights are enforceable (othan patent and trademark applications) and tisare existing infringement by
another Person of any of the Intellectual PropRights; and (iii) the Company and its Subsidialiase taken reasonable security
measures to protect the secrecy, confidentialiti\aalue of all of their intellectual properties cept where failure to do so could not,
individually or in the aggregate, reasonably beeexgd to have a Material Adverse Effect.

(w) Insurance The Company and the Subsidiaries are insurédsayers of recognized financial responsibility iagt
such losses and risks and in such amounts aswatenqirand customary for companies of similar sztha Company in the
businesses in which the Company and the Subsidiareeengaged, including, but not limited to, dvexand officers insurance
coverage. To the knowledge of the Company, sustrémce contracts and policies are accurate angletan Neither the Company
nor any Subsidiary has any reason to believe thtlinot be able to renew its existing insuramoerage as and when such
coverage expires or to obtain similar coverage fsimmilar insurers as may be necessary to contisuguisiness without a significant
increase in cost.

(x) Affiliate Transactions Except as set forth in the Incorporated Docusmenthe SEC Reports, none of the officers
or directors of the Company and, to the knowledgh® Company, none of the employees of the Compmapyesently a party to al
transaction with the Company or any Subsidiarygpthan for services as employees, officers arettirs), including any contract,
agreement or other arrangement providing for tineishing of services to or by, providing for rentdireal or personal property to or
from, or otherwise requiring payments to or frony afficer, director or such employee or, to the kiexige of the Company, any
entity in which any officer, director, or any sueimployee has a substantial interest or is an offdieector, trustee or partner, in ei
case in excess of $120,000, other than (i) for gatrof salary or consulting fees for services readg(ii) reimbursement for
expenses incurred on behalf of the Company anddiiiother employee benefits, including stock optagreements under any stock
option plan of the Company.

) Sarbanes Oxley ComplianceExcept as disclosed in the Incorporated Documenthe SEC Reports, the
Company is in material compliance with all provissoof the Sarbanes-Oxley Act of 2002 which areiapble to it as of the
Effective Date.
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(2) Finders Fees Other than payments to be made to the Managdirakerage or finder's fees or commissions are
or will be payable by the Company to any brokeraficial advisor or consultant, finder, placememrtdginvestment banker, bank or
other Person with respect to the transactions ogpitged by this Agreement. The Manager shall mevebligation with respect to
any fees or with respect to any claims made byndvehalf of other Persons for fees of a type coptated in this Section that may
be due in connection with the transactions contateglby this Agreement.

(aa) No other Sales Agency AgreemenThe Company has not entered into any other sgjescy agreements or other
similar arrangements with any agent or any othgregentative in respect of at the market offerimfigghe Shares.

(bb) Market Manipulation The Company has not, and to its knowledge noaatiag on its behalf has, (i) taken,
directly or indirectly, any action designed to caos to result in the stabilization or manipulatafrthe price of any security of the
Company to facilitate the sale or resale of anthefShares, (ii) sold, bid for, purchased, or @aig compensation for soliciting
purchases of, any of the Shares or (iii) paid oeed to pay to any person any compensation focisnj another to purchase any
other securities of the Company, other than, inctise of clauses (i) and (iii), compensation paithe Manager in connection with
the placement of the Shares.

(cc) Listing and Maintenance Requirement$he issuance and sale of the Shares as contehjihethis Agreement
does not contravene the rules and regulationseof tading Market. The Common Stock is registeregymnt to Section 12(b) or 12
(9) of the Exchange Act, and the Company has takeaction designed to, or which to its knowledgkkisly to have the effect of,
terminating the registration of the Common Stocllenthe Exchange Act nor has the Company receimgdhatification that the
Commission is contemplating terminating such regigin. Except as disclosed in the Registrati@iedhent, the Base Prospectus,
any Interim Prospectus Supplement or the Prospettesompany has not, in the 12 months precedliegiate hereof, received
notice from any Trading Market on which the ComnSiack is or has been listed or quoted to the effettthe Company is not in
compliance with the listing or maintenance requieats of such Trading Market.

(dd) Application of Takeover ProtectionsExcept as set forth in the Registration Statdéntea Base Prospectus, any
Interim Prospectus Supplement or the Prospectes;timpany and its Board of Directors have takenedessary action, if any, in
order to render inapplicable any control share mitipn, business combination, poison pill (inclogiany distribution under a rights
agreement) or other similar anti-takeover provisioder the Company’s Certificate of Incorporationgimilar charter documents)
or the laws of its state of incorporation thaticould become applicable to the purchasers oStrares.
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(e€) Investment Company The Company is not, and is not an Affiliate afid immediately after receipt of payment
the Shares, will not be or be an Affiliate of, anvestment company” within the meaning of the Inment Company Act of 1940, as
amended. The Company currently intends to conitkibusiness in a manner so that it will not beceuigect to the Investment
Company Act.

(ff) Solvency. Based on the financial condition of the Compasyf the Effective Date, (i) the Company'’s fair
saleable value of its assets exceeds the amounwithbe required to be paid on or in respectrid Company’s existing debts and
other liabilities (including known contingent lidikies) as they mature and (ii) the current casiwfbf the Company, together with
the proceeds the Company would receive, wereligtiidate all of its assets, after taking into ameball anticipated uses of the cash,
would be sufficient to pay all amounts on or inp@st of its debt when such amounts are requirée fpaid. Within one year of the
Effective Date, the Company does not intend tormabts beyond its ability to pay such debts ag thature (taking into account t
timing and amounts of cash to be payable on oespect of its debt). The SEC Reports set fatbfahe dates thereof all
outstanding secured and unsecured Indebtednelss Gfadmpany or any Subsidiary, or for which the Canypor any Subsidiary has
commitments. For the purposes of this Agreemehtdébtednes$shall mean (a) any liabilities for borrowed mor@myamounts
owed in excess of $50,000 (other than accrueditiaiand trade accounts payable incurred in tdénary course of business),

(b) all guaranties, endorsements and other contingl@igations in respect of indebtedness of othehether or not the same are or
should be reflected in the Company’s balance sfoed¢he notes thereto), except guaranties by erdwgat of negotiable instruments
for deposit or collection or similar transactionghe ordinary course of business; and (c) thegmtegalue of any lease payments in
excess of $50,000 due under leases required taflized in accordance with GAAP. Neither thex®any nor any Subsidiary is
in default with respect to any Indebtedness.

(99) Tax Status Except for matters that would not, individuatliyin the aggregate, have or reasonably be expézted
result in a Material Adverse Effect, the Compangl aach Subsidiary has filed all necessary fedstatle and foreign income and
franchise tax returns and has paid or accruedvatist shown as due thereon, and the Company hasomdedge of a tax deficiency
which has been asserted or threatened againstotin@ahy or any Subsidiary.

(hh) Foreign Corrupt PracticesNeither the Company, nor to the knowledge of@oepany, any agent or other person
acting on behalf of the Company, has (i) directlynairectly, used any funds for unlawful contrilmuts, gifts, entertainment or other
unlawful expenses related to foreign or domestic
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political activity, (ii) made any unlawful paymetut foreign or domestic government officials or eay@es or to any foreign or
domestic political parties or campaigns from cogperfunds, (iii) failed to disclose fully any cabuition made by the Company (or
made by any person acting on its behalf of whiehGompany is aware) which is in violation of law (@) violated in any material
respect any provision of the Foreign Corrupt PcastiAct of 1977, as amended.

(i) FINRA Member ShareholdersThere are no affiliations with any FINRA memlifiem among the Company’s
officers, directors or, to the knowledge of the @amy, any five percent (5%) or greater stockhotifehe Company, except as set
forth in the Registration Statement, the Base Rxciss, any Interim Prospectus Supplement or thepeaius.

4, Agreements The Company agrees with the Manager that:

€)) Right to Review Incorporated Document®uring any period when the delivery of a progpecelating to the
Shares is required (including in circumstances @iseich requirement may be satisfied pursuant te Rt2, 173 or any similar rule)
to be delivered under the Act in connection wité tffifering or the sale of Shares, the Companymailifile any amendment of the
Registration Statement or supplement (including latgrim Prospectus Supplement) to the Base Praspéather than documents
required to be filed under the Exchange Act), utee Company has furnished to the Manager a anpysfreview prior to filing
and will not file any such proposed amendment ppment to which the Manager promptly reasonabjgais. The Company has
properly completed the Prospectus, in a form apmtday the Manager, and filed such Prospectus, asded at the Execution Tirr
with the Commission pursuant to the applicable gramgh of Rule 424(b) by the Execution Time and eallise any supplement to
Prospectus to be properly completed, in a form apgt by the Manager, and will file such supplemeitih the Commission
pursuant to the applicable paragraph of Rule 424{thin the time period prescribed thereby and withvide evidence reasonably
satisfactory to the Manager of such timely filifidgne Company will promptly advise the Manager (i)entthe Prospectus, and any
supplement thereto, shall have been filed (if negl)iwith the Commission pursuant to Rule 424(p)when, during any period
when the delivery of a prospectus (whether phytsicalthrough compliance with Rule 172, 173 or aiyilar rule) is required und
the Act in connection with the offering or saletioé Shares, any amendment to the Registrationri¢ateshall have been filed or
become effective (other than any annual reporti@f@ompany filed pursuant to Section 13(a) or 16{dhe Exchange Act after),
(iii) of any request by the Commission or its sfaff any amendment of the Registration Statemerdang Rule 462(b) Registration
Statement, or for any supplement to the Prospegtier any additional information, (iv) of the ismce by the Commission of any
stop order suspending the effectiveness of thedRatjon Statement or of any notice objecting saige or the institution or
threatening of any proceeding for that purpose(ahdf the
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receipt by the Company of any notification withpest to the suspension of the qualification ofSares for sale in any jurisdiction
or the institution or threatening of any proceedimgsuch purpose. The Company will use its befstresfto prevent the issuance of
any such stop order or the occurrence of any sugbemsion or objection to the use of the Registmafitatement and, upon such
issuance, occurrence or notice of objection, taiokds soon as possible the withdrawal of such@tder or relief from such
occurrence or objection, including, if necessayyfiling an amendment to the Registration Statenoerst new registration statement
and using its best efforts to have such amendnremw registration statement declared effectivecam as practicable.

(b) Subsequent Eventslf, at any time on or after an Applicable Timet prior to the related Settlement Date, any
event occurs as a result of which the Incorpor®ecduments would include any untrue statement ofiteral fact or omit to state
any material fact necessary to make the statentieentsin in the light of the circumstances underolkitthey were made or the
circumstances then prevailing not misleading, tben@any will (i) notify promptly the Manager so ttaty use of the Incorporated
Documents may cease until it is amended or suppitade(ii) amend or supplement the Incorporatedudments to correct such
statement or omission; and (iii) supply any amenuroe supplement to the Manager in such quantiteethe Manager may
reasonably request.

(c) Natification of Subsequent FilingsDuring any period when the delivery of a progpscelating to the Shares is
required (including in circumstances where suchiiregnent may be satisfied pursuant to Rule 172,k 78y similar rule) to be
delivered under the Act, any event occurs as dtrewhich the Prospectus as then supplementeddinalude any untrue
statement of a material fact or omit to state aayemial fact necessary to make the statementsithiarthe light of the circumstances
under which they were made at such time not mighgaar if it shall be necessary to amend the Reggion Statement, file a new
registration statement or supplement the Prospéatosmply with the Act or the Exchange Act or thspective rules thereunder,
including in connection with use or delivery of tAeospectus, the Company promptly will (i) notifyetManager of any such event,
(i) subject to Section 4(a), prepare and file witie Commission an amendment or supplement or agistration statement which
will correct such statement or omission or effertrscompliance, (iii) use its best efforts to hamg amendment to the Registration
Statement or new registration statement declafedtefe as soon as practicable in order to avoiddisruption in use of the
Prospectus and (iv) supply any supplemented Prasp&zthe Manager in such quantities as the Marnagg reasonably request.

(d) Earnings StatementsAs soon as practicable, the Company will makeegaly available to its security holders
to the Manager an earnings statement or stateroétite Company and its subsidiaries which will sgtithe provisions of Section 11
() of the Act and Rule 158.
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(e) Delivery of Registration StatementUpon the request of the Manager, the Companiyfuvitish to the Manager
and counsel for the Manager, without charge, sigiogies of the Registration Statement (includinkileits thereto) and, so long as
delivery of a prospectus by the Manager or deakey be required by the Act (including in circumstasmevhere such requirement
may be satisfied pursuant to Rule 172, 173 or &aniyfas rule), as many copies of the Prospectuseauh Issuer Free Writing
Prospectus and any supplement thereto as the Mamagyereasonably request. The Company will payettpenses of printing or
other production of all documents relating to tiffering.

® Qualification of Shares The Company will arrange, if necessary, fordhalification of the Shares for sale under
the laws of such jurisdictions as the Manager nesighate and will maintain such qualifications ffeet so long as required for the
distribution of the Shares; provided that in norg&hall the Company be obligated to qualify tdbdisiness in any jurisdiction whe
it is not now so qualified or to take any actioattivould subject it to service of process in suither than those arising out of the
offering or sale of the Shares, in any jurisdictidmere it is not now so subject.

(9) Free Writing Prospectus The Company agrees that, unless it has or Bhaél obtained the prior written consen
the Manager, and the Manager agrees with the Coyrtpat, unless it has or shall have obtained, azése may be, the prior writt
consent of the Company, it has not made and wilhmake any offer relating to the Shares that wawoldistitute an Issuer Free
Writing Prospectus or that would otherwise constita “free writing prospectus” (as defined in R405) required to be filed by the
Company with the Commission or retained by the Camypunder Rule 433. Any such free writing prospecionsented to by the
Manager or the Company is hereinafter referredsta ‘aPermitted Free Writing Prospectui¥he Company agrees that (i) it has
treated and will treat, as the case may be, eachifed Free Writing Prospectus as an Issuer Fragny Prospectus and (ii) it has
complied and will comply, as the case may be, Withrequirements of Rules 164 and 433 applicabdnyoPermitted Free Writing
Prospectus, including in respect of timely filinglwthe Commission, legending and record keeping.

(h) Subsequent Equity Issuancesleither the Company nor any Subsidiary will offeell, issue, contract to sell,
contract to issue or otherwise dispose of, direatlindirectly, any other shares of Common Stockmy Common Stock Equivalents
during the term of this Agreement (i) without gigithe Manager at least three Business Days’ priitten notice specifying the
nature of the proposed transaction and the dateaf proposed transaction and (ii) unless the Mamsugspends acting under this
Agreement for such period of time requested byGbmpany or as deemed appropriate by the Manadighinof the proposed
transaction;_providedhowever, that the Company may issue and sell Common Siocduant to any employee stock option plan,
stock ownership
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plan or dividend reinvestment plan of the Compangffect at the Execution Time and, with as mucticecas reasonably
practicable, the Company may issue Common Stocialide upon the conversion of securities or theasemnf warrants outstanding
at the Execution Time.

0] Market Manipulation Until the termination of this Agreement, the Gmany will not take, directly or indirectly,
any action designed to or that would constitutthat might reasonably be expected to cause ortriesuinder the Exchange Act or
otherwise, stabilization or manipulation in viotatiof the Act, Exchange Act or the rules and retipha thereunder of the price of
any security of the Company to facilitate the saleesale of the Shares or otherwise violate anyipion of Regulation M under the
Exchange Act.

()] Natification of Incorrect Certificate The Company will, at any time during the terntlaé Agreement, as
supplemented from time to time, advise the Managerediately after it shall have received notic@btained knowledge thereof, of
any information or fact that would alter or affecty opinion, certificate, letter and other docunmotvided to the Manager pursuant
to Section 6 herein.

(k) Certification of Accuracy of Disclosure Upon commencement of the offering of the Shareter this Agreement
(and upon the recommencement of the offering ofsthares under this Agreement following the ternidmadf a suspension of sales
hereunder lasting more than 30 trading days), act 8me that (i) the Registration Statement orRhespectus shall be amended or
supplemented, (ii) there is filed with the Commissany document incorporated by reference intdPtlespectus (other than a
Current Report on Form 8-K, unless the Managel sitiaérwise reasonably request), or (iii) the Shanee delivered to the Manager
as principal at the Time of Delivery pursuant fbeaxms Agreement, the Company shall (such commenueongecommencement
date and each such date referred to in (i), (if) @i above, a “ Representation D&)eunless waived by the Manager, the Company
shall furnish or cause to be furnished to the Man#&grthwith a certificate dated and delivered dagée of such commencement or
recommencement, effectiveness of such amendmendatie of filing with the Commission of such suppést or other document,
the Time of Delivery, or promptly upon requestttaes case may be, in form reasonably satisfactotjgdanager to the effect that
the statements contained in the certificate refietwén Section 6 of this Agreement which were fashished to the Manager are true
and correct at the time of such commencement @mmatencement amendment, supplement, filing, or dafivas the case may be
though made at and as of such time (except that statements shall be deemed to relate to the Ratgis Statement and the
Prospectus as amended and supplemented to sugtotinielieu of such certificate, a certificatetbE same tenor as the certificate
referred to in said Section 6, modified as necgs®arelate to the Registration Statement and thepgectus as amended and
supplemented to the time of delivery of such cegte.
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o Bring Down Opinions; Negative Assurancét each Representation Date, unless waived &ytanager, the
Company shall furnish or cause to be furnishedhfeith to the Manager and to counsel to the Manageritten opinion of counsel
to the Company (* Company Counsgtlated and delivered the date of commencemergammencement, effectiveness of such
amendment, the date of filing with the Commissibsuch supplement or other document, the Time divExy, or promptly upon
such request, as the case may be, in form andasidesteasonably satisfactory to the Manager, inofud negative assurance
representation.

(m) Auditor Bring Down"“Comfort’ Letter. At each Representation Date, unless waived éytanager, the Compa
shall cause (1) the Company'’s auditors (the “ Actants”), or other independent accountants satisfactothé Manager forthwith
to furnish the Manager a letter, and (2) the CRiafncial Officer of the Company forthwith to fushithe Manager a certificate, in
each case dated the date of commencement or reamament, effectiveness of such amendment, theofifiteng of such
supplement or other document with the Commissiothe Time of Delivery, as the case may be, in featisfactory to the Manag:
of the same tenor as the letters and certificdégnedl to in Section 6 of this Agreement but maatifio relate to the Registration
Statement and the Prospectus, as amended andregppdel to the date of such letters and certifigaigyided, however, that the
Company will not be required to cause the Accoustémfurnish such letters to the Manager in cotioravith the filing of a
Current Report on Form 8-K unless (i) such CurReport on Form 8-K is filed at any time during whig prospectus relating to the
Shares is required to be delivered under the Adt(@nthe Manager has requested such letter baged the event or events reported
in such Current Report on Form 8-K.

(n) Due Diligence Session Upon commencement of the offering of the Shareter this Agreement (and upon the
recommencement of the offering of the Shares utiigAgreement following the termination of a susgien of sales hereunder
lasting more than 30 trading days), and at eachlidR®eptation Date, the Company will conduct a dligatice session, in form and
substance, reasonably satisfactory to the Manadech shall include representatives of the managende Company shall
cooperate timely with any reasonable due diligeeceiest from or review conducted by the Managéisagents from time to time
in connection with the transactions contemplatethiy Agreement, including, without limitation, miding information and
available documents and access to appropriate @igpofficers and the Company’s agents during sedulisiness hours and at the
Company'’s principal offices, and timely furnishiogcausing to be furnished such certificates, ietémd opinions from the
Company, its officers and its agents, as the Managg reasonably request.

(0) Acknowledgment of Trading The Company consents to the Manager tradingagrCommon Stock for the
Manager’s own account and for the account of ient$ at the same time as sales of the Shares puacswant to this Agreement or
pursuant to a Terms Agreement.
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(p) Disclosure of Shares SoldThe Company will disclose in its Annual RepantsForm 10-K and Quarterly Reports
on Form 10Q, as applicable, the number of Shares sold thrthigiManager under this Agreement, the Net Proceetie Compan
and the compensation paid by the Company with idgpesales of Shares pursuant to this Agreemeamglthe relevant quarter.

(@) Rescission Right If to the knowledge of the Company, the conditiget forth in this Section 6 shall not have |
satisfied as of the applicable Settlement DateCiipany will offer to any person who has agreepuichase Shares from the
Company as the result of an offer to purchaseisadidy the Manager the right to refuse to purcleaskpay for such Shares.

(9] Bring Down of Representations and Warrantidsach acceptance by the Company of an offer tohase the
Shares hereunder, and each execution and deliyahetlCompany of a Terms Agreement, shall be de¢mbd an affirmation to
the Manager that the representations and warrasitibe Company contained in or made pursuantisoAgreement are true and
correct as of the date of such acceptance or &f $aons Agreement as though made at and as ofdaiehand an undertaking that
such representations and warranties will be trakecanrect as of the Settlement Date for the Shalasing to such acceptance or as
of the Time of Delivery relating to such sale, las tase may be, as though made at and as of stectedeept that such
representations and warranties shall be deemedati Ito the Registration Statement and the Praspas amended and
supplemented relating to such Shares).

(s) Reservation of SharesThe Company shall ensure that there are atradist sufficient shares of Common Stock to
provide for the issuance, free of any preemptights, out of its authorized but unissued shar&somfimon Stock or shares of
Common Stock held in treasury, of the maximum agafee number of Shares authorized for issuanceéBttard pursuant to the
terms of this Agreement. The Company will use @simercially reasonable efforts to cause the Sharbs listed for trading on the
Trading Market and to maintain such listing.

® Obligation Under Exchange ActDuring any period when the delivery of a progpscelating to the Shares is
required (including in circumstances where sucliiregnent may be satisfied pursuant to Rule 172,ak7y similar rule) to be
delivered under the Act, the Company will file @icuments required to be filed with the Commisgiarsuant to the Exchange Act
within the time periods required by the Exchangé @ the regulations thereunder.
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(u) DTC Facility. The Company shall cooperate with Manager andtsiseasonable efforts to permit the Shares 1
eligible for clearance and settlement through #wadlifies of DTC.

(v) Use of Proceeds The Company will apply the Net Proceeds fromghle of the Shares in the manner set forth in
the Prospectus.

(w) Market Making. The Manager may nominate the brokerage accbhantiie Company shall sell through and its
associated market maker(s).

5. Payment of Expenses’he Company agrees to pay the costs and expersésnt to the performance of its obligations
under this Agreement, whether or not the transastamntemplated hereby are consummated, includitihgut limitation: (i) the preparation,
printing or reproduction and filing with the Comrsiisn of the Registration Statement (including ficiahstatements and exhibits thereto), the
Prospectus and each Issuer Free Writing Prospetdssach amendment or supplement to any of thigrthe printing (or reproduction) and
delivery (including postage, air freight charged aharges for counting and packaging) of such copi¢he Registration Statement, the
Prospectus, and each Issuer Free Writing Prospestdsall amendments or supplements to any of themay, in each case, be reasonably
requested for use in connection with the offering aale of the Shares; (iii) the preparation, prtauthentication, issuance and delivery of
certificates for the Shares, including any stampramsfer taxes in connection with the originatissce and sale of the Shares; (iv) the prir
(or reproduction) and delivery of this Agreememiy dlue sky memorandum and all other agreemerdeacuments printed (or reproduced)
and delivered in connection with the offering of tBhares; (v) the registration of the Shares uthdeExchange Act and the listing of the
Shares on the Trading Market; (vi) any registratioigualification of the Shares for offer and saheler the securities or blue sky laws of the
several states (including filing fees and the reabte fees and expenses of counsel for the Mamalging to such registration and
qualification); (vii) the transportation and otlexpenses incurred by or on behalf of Company reptasives in connection with presentati
to prospective purchasers of the Shares; (viiiféles and expenses of the Company’s accountanthardes and expenses of counsel
(including local and special counsel) for the Compdix) the filing fee under FINRA Rule 5110; (tfje reasonable fees and expenses of the
Manager’s counsel, not to exceed $35,000 (exctudiy periodic due diligence fees provided for uriskection 4(n), $15,000 of which has
been paid prior to the date hereof and the balahedich shall be paid upon the Execution Time) (witial due diligence fees of the Mana
in the amount of $50,000 which shall be paid ugmnExecution Time and (xii) all other costs andenges incident to the performance by
Company of its obligations hereunder.

6. Conditions to the Obligations of the Manag@&he obligations of the Manager under this Agreeinaed any Terms
Agreement shall be subject to (i) the accurachefrepresentations and warranties on the parieo€timpany contained herein as of the
Execution Time, each Representation Date, and eadf Applicable Time, Settlement Date and TimBelfvery, (ii) to the performance by
the Company of its obligations hereunder and tfiié) following additional conditions:
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€)) Filing of Prospectus SupplemeniThe Prospectus, and any supplement theretoiregigoy Rule 424 to be filed
with the Commission have been filed in the manmeinaithin the time period required by Rule 424 (hjhwespect to any sale of
Shares; each Interim Prospectus Supplement shadltheen filed in the manner required by Rule 424()in the time period
required hereunder and under the Act; any otheerahtrequired to be filed by the Company pursuarRule 433(d) under the Act,
shall have been filed with the Commission withia #pplicable time periods prescribed for suchdgiby Rule 433; and no stop
order suspending the effectiveness of the Registr&tatement or any notice objecting to its usdl¢tave been issued and no
proceedings for that purpose shall have beenunstitor threatened.

(b) Delivery of Opinion. The Company shall have caused the Company Cbunfsgnish to the Manager, requested
by the Manager and upon reasonable advance not@mnection with any offering of the Shares, fg;n@n and negative assurance
statement, dated as of such date and addresdeg beihager in form and substance acceptable tvldmager.

(c) Delivery of Officer's Certificate. The Company shall have furnished or caused farnéshed to the Manager, to
the extent requested by the Manager, a certifichtke Company and upon reasonable advance natimennection with any offerir
of the Shares, signed by the Chief Executive Offarethe President and the principal financial aaunting officer of the Company,
dated as of such date, to the effect that the sgofesuch certificate have carefully examinedRegistration Statement, the
Incorporated Documents and the Prospectus andugpjesnents or amendments thereto and this Agreeamehthat:

0] the representations and warranties of the Compathis Agreement are true and correct on and asdl
date with the same effect as if made on such datéhee Company has complied with all the agreememmtssatisfied all the
conditions on its part to be performed or satiséedr prior to such date;

(i) no stop order suspending the effectiveness of gggdRation Statement or any notice objectingsage
has been issued and no proceedings for that puh@asebeen instituted or, to the Company’s knowdedgreatened; and

(iii) since the date of the most recent financial statesniacluded in the Incorporated Documents, thae h
been no Material Adverse Effect on the conditiongificial or otherwise), earnings, business or ptagseof the Company
and its subsidiaries, taken as a whole, whethapbarising from transactions in the ordinary ceur§business, except as
set forth in or contemplated in the Incorporateatoents and the Prospectus.
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(d) Delivery of Auditors*Comfort’ Letter. The Company shall have requested and causestctimintants to have
furnished to the Manager, to the extent requesgatido Manager and upon reasonable advance notaanimection with any offering
of the Shares, letters (which may refer to letpgeviously delivered to the Manager), dated asiohglate, in form and substance
satisfactory to the Manager, confirming that they iadependent accountants within the meaningeftt and the Exchange Act
and the respective applicable rules and regulatdegted by the Commission thereunder and thathbeg performed a review of
any unaudited interim financial information of tBempany and included or incorporated by referendbé Registration Statement
and the Prospectus and provide customary “coméxtb such review in form and substance satisfattothe Manager.

(e) Delivery of Chief Financial Officer Certificate The Company shall have requested and caus€thiig$ Financial
Officer to have furnished to the Manager, to thieekrequested by the Manager in connection withadfering of the Shares, a
certificate as to certain financial information luned in the Incorporated Documents and the Praspein form and substance
reasonably satisfactory to the Manager.

® No Material Adverse Event Since the respective dates as of which inforona disclosed in the Registration
Statement, the Incorporated Documents and the Ecasp except as otherwise stated therein, thedersit have been (i) any char
or decrease specified in the letter or lettersrrefeto in paragraph (d) of this Section 6 ordiiy change, or any development
involving a prospective change, in or affecting toadition (financial or otherwise), earnings, Imesis or properties of the Company
and its subsidiaries taken as a whole, whethepbarising from transactions in the ordinary couwbbusiness, except as set forth in
or contemplated in the Incorporated Documents (ke of any amendment or supplement thereto)ffeeteof which, in any case
referred to in clause (i) or (ii) above, is, in s@e judgment of the Manager, so material and m#vas to make it impractical or
inadvisable to proceed with the offering or delivef the Shares as contemplated by the Registr&iatement (exclusive of any
amendment thereof), the Incorporated Documentgtan@rospectus (exclusive of any amendment or sapgit thereto).

(9) Payment of All Fees The Company shall have paid the required Conmiamid#ling fees relating to the Shares
within the time period required by Rule 456(b)(Lx{ the Act without regard to the proviso therairtd otherwise in accordance with
Rules 456(b) and 457(r) of the Act.

27




(h) No FINRA Objections The Financial Industry Regulatory Authority dhredt have raised any objection with
respect to the fairness and reasonableness dérine and arrangements under this Agreement.

0] Shares Listed on Trading MarkefThe Shares shall have been listed and admittécathorized for trading on the
Trading Market, and satisfactory evidence of suttioas shall have been provided to the Manager.

)] Other Assurances Prior to each Settlement Date and Time of Dejivas applicable, the Company shall have
furnished to the Manager such further informatartificates and documents as the Manager may mahgorequest.

If any of the conditions specified in this Sect®shall not have been fulfilled when and as praditethis Agreement, or if any of
the opinions and certificates mentioned above sevethere in this Agreement shall not be reasonattigfactory in form and substance to the
Manager and counsel for the Manager, this Agreemedtall obligations of the Manager hereunder meagdnceled at, or at any time prior
any Settlement Date or Time of Delivery, as applieaby the Manager. Notice of such cancellaticalldie given to the Company in writing
or by telephone or facsimile confirmed in writing.

The documents required to be delivered by thisi@eé& shall be delivered at the office of EllenGffossman & Schole LLP, counsel
for the Manager, at 150 East 42nd Street, New YNMM,10170, on each such date as provided in thiz@&ment.

7. Indemnification and Contribution

(@) Indemnification by Company The Company agrees to indemnify and hold hasrles Manager, the directors,
officers, employees and agents of the Manager add person who controls the Manager within the rmggof either the Act or the
Exchange Act against any and all losses, claimmsag@s or liabilities, joint or several, to whicleyhor any of them may become
subject under the Act, the Exchange Act or otheleFa or state statutory law or regulation, at camdaw or otherwise, insofar as
such losses, claims, damages or liabilities (dpastin respect thereof) arise out of or are bagmuh any untrue statement or alleged
untrue statement of a material fact contained énrégistration statement for the registration ef &nares as originally filed or in any
amendment thereof, or in the Base Prospectus,raesirh Prospectus Supplement, the Prospectus,sangid Free Writing
Prospectus, or in any amendment thereof or suppiethereto, or arise out of or are based upon thission or alleged omission to
state therein a material fact required to be stiterkin or necessary to make the statements theotimisleading, and agrees to
reimburse each such indemnified party for any legalther expenses reasonably incurred by theroninection with investigating
defending any such loss, claim, damage, liabilitgction; provided however, that the Company will not
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be liable in any such case to the extent that ank toss, claim, damage or liability arises oubofs based upon any such untrue
statement or alleged untrue statement or omissiatleged omission made therein in reliance upahiarconformity with written
information furnished to the Company by the Managpecifically for inclusion therein. This indemnigreement will be in addition
to any liability that the Company may otherwise éaav

(b) Indemnification by Manager The Manager agrees to indemnify and hold hasrles Company, each of its
directors, each of its officers who signs the Regi®on Statement, and each person who control€tmpany within the meaning of
either the Act or the Exchange Act, to the samerexs the foregoing indemnity from the CompangheoManager, but only with
reference to written information relating to the Mager furnished to the Company by the Manager Bpaity for inclusion in the
documents referred to in the foregoing indemnitgyvied, however, that in no case shall the Manager be responfibleny
amount in excess of the underwriting discount anassion, as the case may be, applicable to theeSipairchased and sold by the
Manager hereunder. This indemnity agreement wilhteddition to any liability which the Manager magherwise have.

(c) Indemnification ProceduresPromptly after receipt by an indemnified parbdar this Section 7 of notice of the
commencement of any action, such indemnified paitly if a claim in respect thereof is to be madgmimst the indemnifying party
under this Section 7, notify the indemnifying partywriting of the commencement thereof; but thitufe so to notify the
indemnifying party (i) will not relieve it from liaility under paragraph (a) or (b) above unlesstarttie extent it did not otherwise
learn of such action and such failure results ftifeiture by the indemnifying party of substahtights and defenses and (i) will
not, in any event, relieve the indemnifying parggnh any obligations to any indemnified party ottiean the indemnification
obligation provided in paragraph (a) or (b) aboMee indemnifying party shall be entitled to appaiatinsel of the indemnifying
party’s choice at the indemnifying parsyéxpense to represent the indemnified party inaatipn for which indemnification is sou
(in which case the indemnifying party shall notréedter be responsible for the fees and expensasyo$eparate counsel retained by
the indemnified party or parties except as sehfbalow); provided however, that such counsel shall be reasonably satisfatbor
the indemnified party. Notwithstanding the indergimfy party’s election to appoint counsel to repriegke indemnified party in an
action, the indemnified party shall have the righémploy separate counsel (including local coynseld the indemnifying party
shall bear the reasonable fees, costs and expehsesh separate counsel if (i) the use of coucisesen by the indemnifying party
represent the indemnified party would present suechmsel with a conflict of interest, (ii) the adtoa potential defendants in, or
targets of, any such action include both the indéathparty and the indemnifying party and the indgfied party shall have
reasonably concluded that there may be legal desesngilable to it and/or
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other indemnified parties which are different fromadditional to those available to the indemnidyparty, (iii) the indemnifying
party shall not have employed counsel reasonalilsfaetory to the indemnified party to represer idemnified party within a
reasonable time after notice of the institutiorsoéh action or (iv) the indemnifying party shalttawrize the indemnified party to
employ separate counsel at the expense of the mfieng party. An indemnifying party will not, withut the prior written consent
the indemnified parties, settle or compromise arsemt to the entry of any judgment with respecrty pending or threatened claim,
action, suit or proceeding in respect of which mdéication or contribution may be sought hereun@erether or not the
indemnified parties are actual or potential pariiesuch claim or action) unless such settlemempromise or consent includes an
unconditional release of each indemnified partynfral liability arising out of such claim, actiosilit or proceeding.

(d) Contribution. In the event that the indemnity provided in gaagh (a), (b) or (c) of this Section 7 is unavaligeto
or insufficient to hold harmless an indemnifiedtgdor any reason, the Company and the Manageeagreontribute to the
aggregate losses, claims, damages and liabilitiesiling legal or other expenses reasonably irclim connection with
investigating or defending the same) (collectivelysses”) to which the Company and the Manager may beexlif such
proportion as is appropriate to reflect the reltienefits received by the Company on the one haddy the Manager on the other
from the offering of the Shares; providelhowever, that in no case shall the Manager be responfiibleny amount in excess of the
underwriting discount or commission, as the casg bbea applicable to the Shares purchased and gdliebManager hereunder. If
the allocation provided by the immediately precgdientence is unavailable for any reason, the Coyngad the Manager severally
shall contribute in such proportion as is apprdprta reflect not only such relative benefits bgbahe relative fault of the Company
on the one hand and of the Manager on the othesrinection with the statements or omissions whéshilted in such Losses as well
as any other relevant equitable considerationsefiisireceived by the Company shall be deemed tegbal to the total net proceeds
from the offering (before deducting expenses) remkbby it, and benefits received by the Managell fleadeemed to be equal to the
total underwriting discounts and commissions, ichezase as determined by this Agreement or anycaé Terms Agreement.
Relative fault shall be determined by referenceaioong other things, whether any untrue or angatlauntrue statement of a
material fact or the omission or alleged omissimstate a material fact relates to information ftest by the Company on the one
hand or the Manager on the other, the intent optiréies and their relative knowledge, accessftrimation and opportunity to
correct or prevent such untrue statement or omis3ibe Company and the Manager agree that it wootde just and equitable if
contribution were determined by pro rata allocatiorany other method of allocation which does a&etaccount of the equitable
considerations referred to above. Notwithstandimggrovisions of this
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paragraph (d), no person guilty of fraudulent npsesentation (within the meaning of Section 11{f(he Act) shall be entitled to
contribution from any person who was not guiltysath fraudulent misrepresentation. For purposéisi®fSection 7, each person
who controls the Manager within the meaning ofeasitthe Act or the Exchange Act and each directificey, employee and agent of
the Manager shall have the same rights to contobws the Manager, and each person who contrel€tmpany within the
meaning of either the Act or the Exchange Act, agftiber of the Company who shall have signed tlegiBration Statement and
each director of the Company shall have the saghsrto contribution as the Company, subject imease to the applicable terms
and conditions of this paragraph (d).

8. Termination.

€)) The Company shall have the right, by giving writteice as hereinafter specified, to terminatepitowvisions of
this Agreement relating to the solicitation of eff¢o purchase the Shares in its sole discretiamyatime upon five (5) Business
Days’ prior written notice. Any such termination shall\wihout liability of any party to any other pamtyxcept that (i) with respect
any pending sale, through the Manager for the Comhe obligations of the Company, including ispect of compensation of the
Manager, shall remain in full force and effect nittastanding the termination and (ii) the provisiaisSections 5, 6, 7, 8, 9, 10, 12
and 14 of this Agreement shall remain in full foesel effect notwithstanding such termination.

(b) The Manager shall have the right, by giving writtertice as hereinafter specified, to terminatepttoerisions of
this Agreement relating to the solicitation of ff¢o purchase the Shares in its sole discretiamytime. Any such termination sh
be without liability of any party to any other paexcept that the provisions of Sections 5, 6,8,12 and 14 of this Agreement shall
remain in full force and effect notwithstanding Buermination.

(c) This Agreement shall remain in full force and effentil the earlier of November 21, 2013 and suatedhat this
Agreement is terminated pursuant to Sections 8(&))cabove or otherwise by mutual agreement optiréies; providedhat any
such termination by mutual agreement shall inadles be deemed to provide that Sections 5, 6, 8218nd 14 shall remain in full
force and effect.

(d) Any termination of this Agreement shall be effeetiin the date specified in such notice of termimatprovided
that such termination shall not be effective uthtd close of business on the date of receipt di sotice by the Manager or the
Company, as the case may be. If such terminatiath abcur prior to the Settlement Date or Time @if2ery for any sale of the
Shares, such sale shall settle in accordance hétprovisions of Section 2(b) of this Agreement.
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(e) In the case of any purchase of Shares by the Mapagsuant to a Terms Agreement, the obligatiornsef
Manager pursuant to such Terms Agreement shallibea to termination, in the absolute discretibthe Manager, by prompt oral
notice given to the Company prior to the Time ofily relating to such Shares, if any, and conéichpromptly by facsimile or
electronic mail, if since the time of executiontioé Terms Agreement and prior to such delivery gagnent, (i) trading in the
Company’s Common Stock shall have been suspenddteb@ommission or the Trading Market or tradingécurities generally on
the Trading Market shall have been suspended dtelinor minimum prices shall have been establisireduch exchange, (ii) a
banking moratorium shall have been declared ebiigrederal or New York State authorities or (tigte shall have occurred any
outbreak or escalation of hostilities, declaratigrthe United States of a national emergency or araother calamity or crisis the
effect of which on financial markets is such asake it, in the sole judgment of the Manager, imfcal or inadvisable to proceed
with the offering or delivery of the Shares as eomplated by the Prospectus (exclusive of any amentior supplement thereto).

9. Representations and Indemnities to SurviVae respective agreements, representations, m@saindemnities and other
statements of the Company or its officers and ef\lanager set forth in or made pursuant to thissdgrent will remain in full force and
effect, regardless of any investigation made byMlamager or the Company or any of the officergairs, employees, agents or controlling
persons referred to in Section 7, and will sundeéivery of and payment for the Shares.

10. Natices. All communications hereunder will be in writingdeffective only on receipt, and, if sent to tharidger, will be
mailed, delivered or facsimiled to the addresdath on the signature page hereto.

11. SuccessorsThis Agreement will inure to the benefit of areltinding upon the parties hereto and their respect
successors and the officers, directors, employsgmts and controlling persons referred to in 8ecti and no other person will have any
right or obligation hereunder.

12. No Fiduciary Duty. The Company hereby acknowledges that (a) thehpgecand sale of the Shares pursuant to this
Agreement is an arm’l@ngth commercial transaction between the Compamyhe one hand, and the Manager and any affilmtaigh whicl
it may be acting, on the other, (b) the Manageciting solely as sales agent and/or principal imeation with the purchase and sale of the
Company’s securities and not as a fiduciary of@oenpany and (c) the Company’s engagement of thealykamin connection with the
offering and the process leading up to the offerings independent contractors and not in any athyeacity. Furthermore, the Company
agrees that it is solely responsible for makingits judgments in connection with the offeringgspective of whether the Manager has
advised or is currently advising the Company oatesl or other matters). The Company agrees thalt ot claim that the Manager has
rendered advisory services of any nature or respectwe an agency, fiduciary or similar duty te hompany, in connection with such
transaction or the process leading thereto.
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13. Integration. This Agreement and any Terms Agreement superségaor agreements and understandings (whethittewr
or oral) between the Company and the Manager wibect to the subject matter hereof.

14. Applicable Law. This Agreement and any Terms Agreement will beegoed by and construed in accordance with the
of the State of New York applicable to contractsimand to be performed within the State of New Ydrkthe event of a dispute with
reference to this Agreement, the prevailing paiglishe entitled to an award of reasonable attasriegs, costs, and other disbursements
incurred by such party in connection with, inclugliout not limited to fees and disbursements inldigation, administrative, regulatory,
bankruptcy, alternative dispute resolution and #agepreceedings.

15. WAIVER OF JURY TRIAL . THE COMPANY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING
ARISING OUT OF OR RELATING TO THISAGREEMENT, ANY TERMSAGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY OR THEREBY.

16. Counterparts This Agreement and any Terms Agreement may beedign one or more counterparts, each of whicH shal
constitute an original and all of which togethealsbonstitute one and the same agreement.

17. Headings The section headings used in this Agreement apd'arms Agreement are for convenience only antl sbta
affect the construction hereof.
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If the foregoing is in accordance with your undansting of our agreement, please sign and retuns the enclosed duplicate hereof,
whereupon this letter and your acceptance shalésgmt a binding agreement among the Company andamager.
Very truly yours,
NETLIST, INC.
By: /4 Gail Sasaki

Name: Gail Sasal
Title: Vice President and Chief Financial Offic

Address for Notice:

51 Discovery
Irvine, CA 92618

The foregoing Agreement is hereby confirmed an&pisd as of the date first written above.
ASCENDIANT CAPITAL MARKETS, LLC
By: /s/ Mark Bergendahl

Name: Mark Bergendal
Title: Managing Partne

Address for Notice:

18881 Von Karman, 18  Floor
Irvine, CA 92612
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Form of Terms Agreement
ANNEX'|
Netlist, Inc. TERMSAGREEMENT
Dear Sirs:
Netlist, Inc. (the “ Company) proposes, subject to the terms and conditioatedtherein and in the Sales Agreement, dated

November 21, 2011 (the “ Sales Agreenignbetween the Company and Ascendiant Capital sk LC (“ Agent’), to issue and
sell to Agent the securities specified in the Scitedihereto (the “ Purchased Shatgs

Each of the provisions of the Sales Agreement petifically related to the solicitation by AscentiCapital Markets,
LLC, as agent of the Company, of offers to purclsesairities is incorporated herein by referendésientirety, and shall be deemed
to be part of this Terms Agreement to the samengg if such provisions had been set forth intieliein. Each of the
representations and warranties set forth thereati bh deemed to have been made at and as of thefthis Terms Agreement and
the Time of Delivery, except that each represemtatind warranty in Section 3 of the Sales Agreemiinth makes reference to the
Prospectus (as therein defined) shall be deembd torepresentation and warranty as of the dateedbales Agreement in relatior
the Prospectus, and also a representation andnisaas of the date of this Terms Agreement and'thee of Delivery in relation to
the Prospectus as amended and supplemented ®tethe Purchased Shares.

An amendment to the Registration Statement (asefin the Sales Agreement), or a supplement t@tbgpectus, as the
case may be, relating to the Purchased Shard iiotm heretofore delivered to the Manager is posposed to be filed with the
Securities and Exchange Commission.

Subject to the terms and conditions set forth Inesed in the Sales Agreement which are incorporiag¢edin by reference,
the Company agrees to issue and sell to Agenttenthtter agrees to purchase from the Companyuimbar of shares of the
Purchased Shares at the time and place and atitblegse price set forth in the Schedubereto.
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If the foregoing is in accordance with your undansting, please sign and return to us a countehneaebf, whereupon this Terms
Agreement, including those provisions of the Salggeeement incorporated herein by reference, sloalbtitute a binding agreement between
the Manager and the Company.

NETLIST, INC.
By:
Name:
Title:

ACCEPTED as of the date first written above.

ASCENDIANT CAPITAL MARKETS LLC

By:

Name:
Title:
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