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EXPLANATORY NOTE

The registrant has prepared this Amendment No.its Quarterly Report on Form XQ-for the quarterly period ended April 3, 2010 |
“Form 10-Q") for the purpose of re-filing Exhibif€.3 - 10.11 to the Form 10-Q. No other changes li@en made to the Form 10-Q. This
Amendment No. 1 to the Form 10-Q speaks as oftiigénal filing date and has not been updated ttecéfevents occurring after the original
filing date.




PART II. OTHER INFORMATION

Item 6. Exhibits

Exhibit

Number Description of Document

3.1(2) Restated Certificate of Incorporation of Netlisic.|

3.2(2) Amended and Restated Bylaws of Netlist, |

10.1(2) Amendment to Loan Documents entered into as of Mad; 2010, by and between Silicon Valley Bank Bedlist, Inc., a
Delaware Corporatior

10.2(2) Form of Restricted Stock Award issued pursuanh&o2006 Equity Incentive Plan of Netlist, i

10.3(3)* Design and Production Agreement relating to Regi&&IC (the “Production Register Agreementigted July 31, 2008, by a
between Netlist, Inc. and Toshiba America Electd@omponents, Inc“ Toshib").

10.4(3)* Amendment #1 to the Production Register Agreenuated May 22, 2009, by and between Netlist, Ind. Boshiba

10.5(3)* Amendment #1 to the Production Register Agreenuated January 28, 2010, by and between Netlistamg Toshiba

10.6(3)* Amendment #2 to the Production Register Agreendated March 10, 2010, by and between Netlist,and. Toshiba

10.7(3)* Design and Production Agreement relating to ID A$t@ “Production ID Agreement”), dated July 31080by and between
Netlist, Inc. and Toshib:

10.8(3)* Amendment #1 to the Production ID Agreement, ddstiary 28, 2010, by and between Netlist, Inc.Teoghiba.

10.9(3)* Amendment #2 to the Production ID Agreement, ddedch 10, 2010, by and between Netlist, Inc. anshllma.

10.10(3)*  Development and Supply Agreement, dated as of 8dqae10, 2008, by and between Netlist, Inc. andBia
Technologies, Inc.“Diablc”).

10.11(3)*  Settlement Agreement and Amendment to DevelopnmashSaipply Agreement, dated January 12, 2010, betiMedlist, Inc.
and Diablo.

31.1(3) Certification of Chief Executive Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the Seesrlixchange Act, as
Amended

31.2(3) Certification of Chief Financial Officer pursuaotRule 13a-14(a) and Rule 15d-14(a) of the Seesriixchange Act, as
Amended

32(2) Certification of Chief Executive Officer and Chieinancial Officer pursuant to 18 U.S.C. 1350, aspaeld pursuant to

Section 906 of the Sarbar-Oxley Act of 2002 and furnished herewith pursuan8EC Release No. -8238.

(1)

()

(3)

Incorporated by reference to the correspondingbitxhumber of the registration statement on Forth@-the registrant (No. 333-
136735) filed with the Securities and Exchange Cdassion on October 23, 200

Incorporated by reference to the correspondinghétxhumber of the quarterly report on Form 10-Qhaf registrant filed with the
Securities and Exchange Commission on May 17, z

Filed herewith

* Confidential treatment has been requested wisheet to portions of this exhibit pursuant to R2dé-2 of the Securities Exchange Act of
1934 and these confidential portions have beercteddrom the filing made herewith. A complete caifyhis exhibit, including the
redacted terms, has been separately filed witlsdwirities and Exchange Commission.
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SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the Registrant has duly caussd¢port to be signed on its behalf
by the undersigned thereunto duly authorized.
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By: /s/ Chun K. Hon¢
Chun K. Hong
President, Chief Executive Officer anc
Chairman of the Board
(Principal Executive Officer)

By: /s/ Gail M. Sasak
Gail M. Sasaki
Vice President and Chief Financia
Officer
(Principal Financial Officer)
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Exhibit 10.3
CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Netlist Inc.
This Design and Production Agreement (“DPA”) effeetJuly 31, 2008 (the “Effective Date”) is betweBmshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi@é, 92612 (“TAEC”) and Netlist Inc

with a place of business at 51 Discovery, Suite, Ifsthe, CA 92618 (“Customer”) and sets out there and conditions under which TAEC
will design the product identified herein for Cusier.

1. Project Name
Register ASIC
2. Summary

This DPA is for the development of Register ASI€ @ustomer. The quote is based on TAEC's initialgdze estimation.
3. Design Specification

[***]

4, Schedule

MAJOR PROJECT MILESTONES

Event Target Date/Completed
Development PO released & Design Initiat [***]
Completion of Feasibility Stud [***]
Design Decisior [***]
Package selection finalizt [***]
Early netlist for“pipecleanin” [***]
Final netlist (functionally correc [***]
Tapeout— Second Signoff GDSII transfe [***]
Delivery of Prototype: [***]
System compliance pha— start [***]
System compliance pha— complete [***]
1st Risk Production shipme [***]

Production turnaround time: 16 workingeks




Schedule will be finalized in the SOW upon DesigecBion. See Section 13.5.

5. Technology
[***]
6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
None
8. Price
First 1M pieces: US{***]  * [**¥]
Next 2M pieces: US{***]
Next 2M pieces: US{***]
After first 5M pieces: US{***]
*Prices for 01Mpcs represent an addition of US$] per unit in amortized Total NRE cost. See Section
Changes in die size will affect the price quoted.
Prices do not include and are subject to any agiplécsales tax.
9. Non-Recurring Engineering Charges (“NRE")
9.1 Total NRE Charges (not including re-spin chargesea®ut in Section 9.2): U$*]
9.2 Additional NRE Charges in the event of Re-spin

Metal Layer R-spin Charges USS$[**+]
All-Layer R¢spin Charges (base and metal laye USS$[***]

In the event a re-spin involving only metal layersequired, TAEC will provide a firm quote for atidnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evérg implementation of design
changes affects all metal layers, including contct vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges
amount stated above.

In the event an all-layer re-spin is required, Mielayer Re-spin Charges will apply as stated abov
The charges set forth in this Section 9.2 are bagetie assumptions that (1) no Material Changaddvoe needed and (2) no

changes whatsoever to the package design wouldduéred, whether Material Changes or not. If eithfehese assumptions is
incorrect, costs may vary.




9.3 Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bsglefined in the attached SLI Terms and Conditidid C will be responsible for
the additional NRE re-spin charges required toirepech Defect/Bug, subject to Section 9.4,

9.4 Customer Design Changes During Re-spin for Inteifd&efects/Bugs

If Customer requests design changes during a retspiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will
be shared by Customer.

For a metal re-spin, this cost will be calculatedtoe basis of the number of layers required fost@mer changes and whether those
layers are implicated by the Internal IP repairthé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% of dldditional re-spin NRE
charges. If the Customer-requested changes reagidliional mask layer changes, the NRE cost adsalieith the additional layers
will be solely the financial responsibility of Coster.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestiiadal design changes at that
time, Customer will not he charged more than 50%hefAll-Layer Re-spin Charges.

10. NRE Payment Schedule

Design Decision USS$[***]
Tape-out: USS$[***]
Delivery of Prototypes USS$[***]
Amortized NRE:* USS$[***]

* TAEC agrees to charge and Customer agrees tg&#***] in NRE amortized over the firft**] production units, at the
additional price of US$**] per piece (see Section 8). In the even t thatdBuer has not paid the total owed sum of 'S4
through the amortized sales process within 15 nwootlthe date of Delivery of Prototypes, then Costpagrees to pay the entire
balance owing upon invoice by TAEC. For the avoimaof doubt, Amortized NRE is considered part BE\for all purposes
including Sections 9 and 10 of the attached SLhgeand Conditions.

e [***] Prototypes are included in NRE.

e A prototype lot charge of B**] is included in the Delivery of Prototypes paymétrbtotype lot charge is subject to any
applicable sales tax.

11. NRE Services included
Engineering activities
[***]

Manufacturing activities

[***] *

*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecoetred by the Total
NRE Charges and may incur additional fees.




12.

13.

131

13.2

13.3

134

135

14.

141

14.2

14.3

14.4

14.5

14.6

Extra Engineering Samples

1-100 pieces [***] unit price of US3[***]
101-500 pieces [***] unit price of US{***]
501- 1000 pieces [***] unit price of USY***]

All extra engineering samples are sold as Protatygpel are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.

Project Specific Conditions

Final package selection to be based*®t] . [***] analysis may lead to changed*itt] or [***] . Details of thg***] and[***]
analysis and thg**] need to be defined and mutually agreed in the ®&té of Work (“SOW”).

Details on thdg***] to be finalized in the SOW prior {&**] .

Customer may order a commercially reasonable nuwiij&t*] pieces, as determined py*] in its sole discretior[***] goods ar
subject to, without limitation, Articleg**] of the attached Design and Production Agreemenh$and Conditions (“Terms and
Conditions™). In the event that Customer wishesrter any[***] pieces, such order shall be placed no later thadale of***] .

For the avoidance of doubt, the Specificationsgaeexd upon by the parties and incorporated int&Gthé/ shall be based upon the
defined load models provided by Customer.

Upon[***] , TAEC will discuss the results of its tests agsyia path delay df**] for the[***] provided by Customer {***] ).

On or beforg***] , Customer agrees to inform TAEC whether Customienids to proceed with the ID design (“Design Deay.

If Customer chooses to proceed with the designtdbuer agrees to accefpit*] , provide a waiver, or alter its specifications to
accommodate such results, and TAEC fiif] according to Section 10 of this Agreement. If Costo chooses to cancel the design
upon completion of thg**] , Customer may terminate this Agreemggtit] and[***] .

General Conditions
Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiantg directly to Customer.

Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkvimgood faith to finalize
and sign the SOW within thirty (30) days of desiigitiation.

Schedule is provisional. Final schedule is stilb&agreed.

TAEC reserves the right to make extra charges (ifftp of the total NRE if Customer submit$*] Engineering Change Orders
(ECOs) or changes to the layout constraints filaf@r the acceptance of final netlist, unlesseie€ Os/changes are attributed to
problems of TAEC implementing the design.

TAEC may, in its sole discretion, share a copyhes DPA, and any applicable SOW with Toshiba Coagion Semiconductor
Company and other Toshiba affiliates, on a neekhtow basis in order to implement or further Customproject.

TAEC may, upon written notice to Customer, sharet@uer’s information as it pertains to their designlibrary and user
documentation with a supplier of EDA Tools for $we purpose of resolving any debugging issuesntlagtarise during the term of
this Agreement.




14.7

14.9

14.10

14.11

This DPA shall be governed by the attached TernmdsGonditions, which are incorporated herein bynafee.

In the event of any conflict between the provisieasforth in this DPA and the Terms and Conditiem&hich it is attached, the
contents of the DPA shall contr

This Agreement (as defined in the Terms and Caothi)i is the entire agreement between the partgs@mersedes any prior
communications, representations, or agreementstag tsubject matter hereof, whether written of. (

Any changes to the DPA and/or the Terms and Canditafter the execution of the DPA must be mutuadiseed upon in the form
a written amendment signed by both part

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamoto /sl James P. Perrott
Signature Signature
James P. Perrott, SVP Sales & Marke:
Takeshi Iwamoto VP, Customer SoC & Foundry Busirésis, Printed Name and Title
System LS|
Printed Name and Titl 8/15/08
Date
8/22/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms amditamns under which TAEC will de these terms dtached.

1. DEFINITIONS

1.1 “Agreement” shall refer to the agreement comprighng)DPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdirmgadefined herein).

1.2 “CEM “ means a contract manufacturer engaged by Custanpeir¢hase Product(s) from TAEC, which are theprasted
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagéthe DPA.

1.4 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lewel system level
specifications as provided at the time of developm®8uch failure or nonconformance includes, butoislimited to, the
inability of the logic or interface portion of eghinternal and External IP to meet mutually agnegain chip level and
system level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wistiother’s
design.

1.6 “Development PO “ is the purchase order createthbyCustomer to signify they have accepted the iigetions and have
agreed to proceed with the development of Custamasign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwitbistanding.

1.9 “External IP” shall mean intellectual property argd from a third party IP provider by TAEC or Caster for use in
Customer’s design, which is so identified in thevV@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedlér provided by TAEC for use in Customer’s desighich is so
identified in the SOW and/or in the DPA.

1.11 “Mask Work” means a series of related images, h@wéxed or encoded; having or representing thelgtermined, three
dimensional pattern of metallic, insulating or seomductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationhaf images to one another is that each image repisea@attern of the
surface of one form of the resulting semiconductop product.

1.12 “Material Changes” means any changes in Custonmrigied specification or netlist that (1) lead toiacrease in block
size or die size of 1% or more; (2) increase thminal performance of the block or chip or both b¥Jor more; (3) alter tt
testing requirements after the Second Signoffir(4he case of I/O limited designs, lead to anyease in pin out; or (5) in
the case of non-I/O limited designs, lead to aneiase in pin out of 1 % or more.

1.13 “NRE “ means the non-recurring engineering feesgba for specific phases of work as set forth anEPA.

1.14 “Product” means the resulting product based ord#sgn specified in the DPA and shall be definednoyually agreed

upon specifications embodied in the documents auedawithin the Customer Part Number File and TAR®lished
Quality and Reliability Standards




1.15 “Prototype” means pre-production engineering sampfeProducts, which have been manufactured béfiereompletion
of the Prototype Approval Signoff by both partiBsototypes are provided for evaluation purposeg. dtototypes may als
be called “Engineering Samples” or “KS,” “ES, “‘®tS “ for invoicing or other purposes, but othepég of reference to a
Prototype shall not change the status as the ppmot

1.16 “Prototype Approval Signoff” shall mean the forngised by the Customer when the Prototype meetsethéred
Specification and the design is suitable for transf to production.

1.17 “Risk Production” means TAEC's commencing productad goods before the completion of the Prototyppraval
Signoff by both parties.

1.18 “Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.
1.19 “SOW * means the Statement of Work attached tdXRé, or which is executed separately by the paitiest attached

thereto. The parties expressly agree that the S@wha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC Raragvianager shall be the record of the parties’ificadions to the

SOW.

1.20 “Specifications”means the specifications agreed by the partiethéoProduct and Prototype, as applicable and imcatec
into the SOW.

1.21 “System Level Verification “ shall mean the perf@nte of the External IP on the silicon in varyings@mer application

systems as stated on the third party IP providecifipation.
1.22 “TAEC “ means Toshiba America Electronic Componeghis.

1.23 “Tape-out” means TAEC has released final databasapan to begin the prototype fabrication (maskimggand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.
DEVELOPMENT WORK
2.1 Details of the development are set forth in the SMAsign requirements may be changed by mutualemrdagreement of

the Parties; however, Customer understands anésatirat such changes may result in additional esarg

2.2 The development shall be completed when CustonmtéiasoT AEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protof\gproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasaduie to TAEC's
error, TAEC will make all commercially-reasonabféoes to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sfedions, TAEC agrees to complete the modificatsrsoon as is
reasonably practicable after TAEC has agreed tontbaification. For the avoidance of doubt, the iparexpressly agree tl
TAEC shall have no obligation to commence a moditfan unless and until the parties have agreeddpusénents in
schedule, costs, or other applicable provisions.

25 If TAEC assembles and manufactures any goods d@b@es's request before Customer has issued itsewrépproval via
Prototype Approval Signoff, Customer understandsagrees that they will be done on a Risk Produoatiaer basis, with
Customer responsible for all assembly and prodnatasts.

2.6 Products will be tested to the developed test pnmgresulting from the simulation database. Chammése test program
after sample or production initiation may resulpioduction lead-time delays.




2.7 Each delivery of Products shall be initiated by @Goser’s written or electronic notification that arehase Order Purchas
Order”) will be forthcoming. Customer shall sendidtten Purchase Order to TAEC within five (5) wionl days of the
verbal notice. Each Purchase Order shall identiégyRroducts ordered; indicate the requested quantit a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssauPurchase Order for the NRE charge. The Pcaker shall
refer to the applicable DPA, and shall includewmeds: “This Purchase Order represents acceptdrtbe terms and
conditions in the Design And Production Agreemesttaeen the issuer and Toshiba America Electronmf@ments, Inc.”

2.9 TAEC shall supply Products to Customer based oduariion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

41 [
42 [
43 [

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridgnaanufacturing services as well as on the extetiteomodification, which

may be done as either a metallization or a diffusiobange. Metallization changes may be implemeloyaggenerating the metal and
via masks only. Diffusion modifications, on the etlhand, require the regeneration of all masks.eitent of the engineering and
manufacturing services required for re-design dbaltonsidered in determining total charges fa-gpin of the design which shall
be specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stduhin accordance with Article 2.7 within ten (M@)rking days of
TAEC's receipt thereof. Purchase Orders shall twelypinding as of the date of TAEC'’s acknowledgnaerd acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reaquedelivery dates no more than six (6) months fileenPurchase Ord
date. Any requests for a shipment beyond that sirttmperiod shall be reviewed and acknowledged afibr the requested
delivery date moves within the six (6) month period




PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleadsfforts to provide Prototypes within the totadrtaround time
defined in the appropriate DPA and expressed akingweeks from Tape-out.

7.2 Production: TAEC will use all commercially reasoleabfforts to provide production lead-time as dedirin the appropriate
DPA or other document issued by TAEC, from the @hfEAEC’s acknowledgment and acceptance of a RwselOrder.

SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfd or damage shall pass from TAEC to Customer dptivery of the
Products to the common carrier for shipment to @ust; title to all Products released hereundei glagls to Customer
upon full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC sttafh Products according to TAEC's standard metkoeight and
insurance will be prepaid by TAEC and invoiced us@mer.

8.3 TAEC shall not be liable for any damages or peesltor delay in delivery, or for failure to givetite of delay when such
delay is due to an act of Customer or any causerizkthe reasonable control of TAEC, including, ibott limited to, the

causes specified in Article 28. FORCE MAJEURE dtalisrein. For any delay excusable under Articletl28 delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS
9.1 Customer shall pay to TAEC all amounts due hereuwitgin thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or ordity (each, a “Designated Payor”) pay the NRErges on
Customer’s behalf subject to the following condigo

a. Customer will so inform TAEC and will give TAEC itmactions on to whom and where the NRE invoicekg)usd
be sent;
b. Upon TAEC's request, Customer will provide reasdaavidence to TAEC of such Designated Payor segeat

to pay the NRE charges;

C. Customer remains primarily liable for the paymeinth@ NRE charges, and understands and agreeis shatl be
fully responsible therefor if the Designated Pafgils to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and

d. The payment of the NRE charges by a Designatedriznadl not affect any of the rights and obligatiafi the
parties hereunder, and such Designated Payorrsitaie deemed a third party beneficiary of thiselgnent, nor
shall the Designated Payor have any rights in &ramlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subjeatter of this
Agreement, and Customer shall indemnify and holthtess TAEC from any damages or claims TAEC mafesuf
as a result of Customer’s engagement of a Desidrragor.

9.3 TAEC may withhold or suspend shipment or othergrenince hereunder, in whole or in part, if Custoordts Designate
Payor, as applicable, fails to make any paymeatoordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.




10.

11.

9.4

TAEC reserves the right to monitor Customer’s @ fresignated Payor’s creditworthiness periodiagdlising the course of
the work. If, in TAEC’s reasonable opinion, Custasimer the Designated Payor’s, creditworthinesdides, TAEC shall so
notify Customer or the Designated Payor, and amdition to the performance of any obligation uniés Agreement,
TAEC reserves the right in its sole discretiongquire Customer or the Designated Payor to proseégerity for payment of
any amounts due under this Agreement, includingnbtlimited to, opening an irrevocable lettercoédit to support
Customer’s payment obligations hereunder, or stichraneans as TAEC may determine appropriate.

CANCELLATION/DELAY OF DEVELOPMENT:

10.1

10.2

10.3

10.4

In the event that Customer unilaterally delays sigtemilestone for longer than four (4) weeks beythe schedule
specified in the SOW, TAEC reserves the right targe Customer up to a total[65f*] of the Total NRE charge specifiec
the DPA.

If Customer wishes to discontinue the project afi®EC has accepted the Development PO from CustaimeiCustomer
or the Designated Payor shall be responsible toTpdyC for the NRE charges as set forth below (“Gdiation Fee”),
unless otherwise agreed in writing between TAEC taedCustomer:

Time Cancellation Fee

[***] [***] % of NRE
[***] [***] 9% of NRE
[***] [***] 9% of NRE
[***] [***] 9% of NRE

In the event that Customer unilaterally delays sigtemilestone for longer thdf**] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the desigonatket and assess the Cancellation Fee specifi§ddtion 10.2. In
such case, the Agreement will terminate upon paymwietne Cancellation Fee.

For the avoidance of doubt, NRE already invoice@ustomer per the milestones and NRE payment stdheduforth in
the DPA (“Paid NRE") shall offset the Cancellatibee assessed in Sections 10.2 and 10.3 abovee Extint that the Paid
NRE exceeds the Cancellation Fee as assessed, $diGiot charge an additional Cancellation Fegdwer, Paid NRE
will not be refunded upon cancellation of the dasig

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS

111

11.2

Requests for cancellation must be made in writimgl the following terms shall apply unless otheevdagreed in writing
between TAEC and the Customer. Cancellation fedwiassessed based on the length of time frorddbea written
notice is received by TAEC to the first schedulbibsent date.

Days from scheduled shipment Cancellation Fees

0- 30 days [***]
31- 60 days [***]
61- 90 days [***]
91-120 days [¥+%]

Re-schedule requests must be made in writing $6Qy days before the original delivery date. Angl@armay be re-
scheduled only once. Requests to delay shipmentswteexceed ninety (90) days from the original outted delivery
date. The re-scheduled order may not be canceltdtber modified, and Customer will be liable fail payment of the
selling price.

Days before Shipment Terms
Within next 60 day: ]
Within 6C-120 days [***]

Over 120 day: [**]




12. INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

12.1 Customer retains all right, title and interestimdo all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (idaBigns and design features of the Products,igradl patterns, drawings,
and other data concerning the Products’ desigmifesiincluding, but not limited to, the Productatabase, and (iii) all
Mask Work produced by TAEC for the manufacturindPoéducts.

12.2 Notwithstanding the above provision, TAEC retailisight, title and interest in and to its processad all patent, trade
secret, and other intellectual property rightseigrand any associated technology and know-howtHeopurposes of this
Agreement, “processes” shall mean TAEC’s manufaagyprocesses, including, but not limited to thegass control
monitor contained in the Mask Work. TAEC resentesitight to perform similar work for its other casters.

12.3 Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Rigid contain bot
parties’ Confidential Information (as hereinaftefided), and that such Mask Works shall not be irseshy manner except
as necessary for the performance of this Agreement.

12.4 The party who desires to assert its Mask Work s@gainst any third party for infringement (the $ading Party”) shall
give prior written notice to the other party tooa¥l such other party to decide whether or not tdigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistand@écAsserting Party in
connection with such dispute, at the AssertingyPagxpense.

12.5 If an invention is made solely by the employeesitifer party in connection with the developmenthaf Prototype or
Products, all right, title, and interest in andstach items shall belong solely to the party whaspleyees made such
invention. If an invention is jointly made by thmployees of both Customer and TAEC, Customer anBT Ahall jointly
own all right, title, and interest thereto. Eacltpahall be entitled to use and exploit such jgintvned invention and
intellectual property rights without notice or aoating to the other party.

13. MASK WORKS REGISTRATION

13.1 If Customer desires to register the Mask Work far Products under the Semiconductor Chip Proteétairof 1984 (the
“Act”), Customer shall make registration by itsdijwever, Customer shall include TAEC'’s name irhsggistration.
Customer shall have sole responsibility for obtagmiegistrations for the Mask Work. Upon Customegguest, TAEC
agrees to supply Customer or its designee withraagonable identifying material required for deposider the Act in orde
to register a Mask Work in the names of CustomdrBREC. All expenses and charges for registratioth @pkeep on Mas
Work shall be borne by Customer.

13.2 Customer shall use its best efforts to comply aittsemiconductor protection laws and applicabtutations in connectic
with such application. If possible, Customer skalbressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnshaf fipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property t8ghcluding Mask Work related thereto remain thke @nd exclusive
property of TAEC.

13.3 Customer shall furnish TAEC with a copy of the aggaion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggestgbs and edits.

14. MASK WORK NOTICE

Upon written request by Customer, and subject tik@ging constraints, TAEC will place a Mask Workioe on the outside packa
of the Product which shall consist of the letteirva circle and the names of Customer and TAEC.

15. BUSINESS RELATIONSHIPS
15.1 Except as may be specifically provided in this Agment, no right or license either expressed origdps granted to either

party under any patent, patent application or ahgrintellectual property right as a result ostbiesign Agreement. The
rights and obligations of the parties to these Beamd Conditions are limited to those expresslyas#t herein.




16.

17.

18.

15.2 This Design Agreement is not intended to constitutereate a joint venture, partnership or formalibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agentrfgartner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitkeziparty the right to use the other’'s name, traatt& or logo except
where specifically authorized in writing by suchet party.

15.4 Customer understands and agrees that a CEM’s mestaad other information relating to its busirretationship with
TAEC are confidential information that TAEC may miiéclose without the CEM’s express permission {CEM
Information”). Consequently, if Customer requestsECT to provide such CEM Information, TAEC shall sl only if:

a. Customer provides to TAEC proof of the CEM’s pesiog; or

b. Customer defends, indemnifies, and holds TAEC hesmfrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING

16.1 TAEC may subcontract all or part of the developnwdrihe Products to Toshiba Corporation or one orenof TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these
terms and conditions.

16.2 Customer may subcontract all or part of its oblmya hereunder with respect to the Products toobits affiliates or
subcontractors (each, a “Permitted Party”), prodittat (a) each such Permitted Party agrees imgitio comply with
provisions of these terms and conditions, (b) theritted Party is not a semiconductor competitofA&C, and
(c) Customer has given TAEC permission to shamrimétion with such Permitted Party as may be reguior Permitted
Party to carry out its duties.

CONFIDENTIAL INFORMATION

17.1 “Confidential Information” as used in this Agreemerill mean any and all technical and non-technicfdrmation
including patent, copyright, trade secret, and petary information, techniques, models, inventidireow-how, processes,
apparatus, equipment, algorithms, software programs formulae related to the current, future amgppsed products and
services of each of the parties and/or its custerard/or vendors, including, without limitationfdnrmation concerning
product or process research and development, ddsigils and specifications, engineering, finand&th, manufacturing,
customer lists, business forecasts, sales and aratiding, and marketing plans.

17.2 The parties agree that Confidential Informationhexged by them under this Agreement shall be piedduy the
provisions of the Nondisclosure Agreement (“NDAIgreed between them, and made effective as of , mutatis
mutandis.

17.3 Notwithstanding the expiration or termination o tNDA, the provisions of this Article 17 shall reim& effect for a
period of ten (10) years from the date of this Agnent.

WARRANTY

18.1 Customer acknowledges and agrees that the sudcssaevelopment of the custom product contemglbiethis
Agreement cannot be assured. TAEC gives no repiasamor warranty that it will be successful invéping a design for
such custom product or that the development wibpess according to the milestones set forth irStiagement of Work.
TAEC will under no circumstances be liable for @laymages arising from its failure to develop a de$ig such custom
product or for failing to meet the milestones settf in the SOW. Any expenditures or commitmentioyxgtomer in
anticipation of TAEC’s success in developing sugktem product or meeting the milestones set forthé SOW will be at
Customer’s sole risk and expense.




18.2

18.3

18.4

185

PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

PRODUCT WARRANTY
a. TAEC warrants that:
i] for a period of one (1) year from the date of tbéwry of each Product, the Product shall: (a)feon to

the Specifications; (b) be free from defects inemnat or workmanship under normal use and sendaod,;

ii] at the time of delivery, the Products will be feeed clear of all liens, encumbrances, and othémsla
except for TAEC's reservation of a security intéiaghe Products prior to receipt of payment it fu
therefor.

b. TAEC's responsibility and the sole and exclusiv@eey of Customer under this warranty is, at TAEGpson, to
repair, replace, or credit Customer’s account fyr defective Products which are returned by Custaiueng the
applicable warranty period set forth above in subefe 18.3a.i], provided that: (a) Customer prompiotifies
TAEC in writing with a detailed description of aajleged deficiencies upon discovery by Customersheh
Products fail to conform to the specifications; ¢§bh Products are returned to TAEC, F.C.A. TAE®t; and
(c) TAEC's examination of such Products establigheBAEC’s satisfaction that such alleged deficieaactually
existed and were not caused by Customer’s miseggect, alteration, improper installation, repairjmproper
testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENVARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH
IN THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNALIP, AND (ii) NON-CONFORMANCE CAUSED BY
(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MOIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BYSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO USWAL PHYSICAL OR ELECTRICAL STRESS;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R HER PRODUCTS PROVIDED BY THIRD
PARTIES.

EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEGISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW
OR COURSE OF DEALING, RELATING TO TAEC's PERFORMANKCHEREUNDER, INCLUDING BUT NOT
LIMITED TO IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR
PURPOSE. THIS WARRANTY IS FOR THE SOLE BENEFIT OEETOMER AND NOT FOR ANY THIRD PARTY.




19. PROTOTYPES/RISK PRODUCTION

19.1

19.2

Customer acknowledges that any Prototype will lm¥igdied for evaluation purposes only and not for ather purposes ai
shall not be offered to any of its customers, diyear indirectly, for purposes other than evalaatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harnddsom and against all damages, obligations, caofsastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototgpeny of its customers.

Customer acknowledges that Risk Production googlprnvided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatemless from and against all damages, obligatimasses of action,
suits, or injuries of any kind arising from or iglation to Customer’s supply of the Risk Productimods to any of its
customers.

20. PRODUCT APPLICATION

20.1

20.2

This design is intended for general commercialigppbns such as but not limited to telecommun@ai information
technology equipment, computer equipment, officgi@gent, test and measurement instrumentationoredtic
appliances. The design is not intended for useanjs it intended to be incorporated into the Ricidor use in, nor will
TAEC knowingly sell such items for use in equipmetich requires extraordinarily high quality oriaddility, and/or in
equipment which may involve life threatening, l&igpport, life sustaining, or life critical appli@ats, including, but not
limited to such uses as atomic energy controlplaie or spaceship instrumentation, traffic signaitsmedical or medical
instrumentation, combustion control, offensive waapystems, or safety devices.

TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.

21. INSPECTION

Customer shall inspect Products at its own expanaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection witththirty (30) days after TAEC's delivery of thedelucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsieédl be deemed finally and irrevocably accepte@AEC receives notice of rejection with
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products aflic@eustomer’s account, if TAEC has
breached its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER

22.1

22.2

All Products which Customer returns to TAEC mustbeompanied by a Return Material Authorization @®Number.
Unless further verification is required by TAEC, E& shall provide Customer with an RMA number wittlinee
(3) working days of Customer’s request for retuthe nonconforming Product to TAEC.

If it is determined that the failure is electricalechanical, or of any other nature requiring ferrtherification by TAEC,
Customer shall return to TAEC an agreed upon nurobdata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer naajts option, suspend the processing of invoibhesugh Customer’s
accounting system for such nonconforming Produendpng resolution of the investigation. TAEC slaalhlyze the samples
and report its findings to Customer within thir80§ days after receipt of the samples and shalsadvustomer of a
schedule to complete the failure analysis and takesctive action.




23.

24,

25.

22.3 An RMA shall be issued within three (3) working ddpllowing verification of the failure, if, aftéesting, the sample has
been found to be nonconforming. Upon mutual agreenTEC shall replace, repair, or credit the pasdn price of any
Product which has been found to be nonconformihitpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall immedtijlatemplete payment.

22.4 Transportation charges for Products returned frarst@ner to TAEC or from TAEC to Customer under thiticle shall be
at TAEC’s expense, provided that Customer shall reimbufdeCTfor any transportation charges paid by TAECr&urnec
Products which are subsequently found to be confgm

MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofséa@roducts include
in this Agreement. Such notice shall be no less thelve (12) months in advance of the last ora@ge dCustomer shall ha
a twelve (12) month order placement period and riak® receipt of the Products within eighteen (h8nths of notificatior
of the discontinuance.

23.2 After receipt of such notice of discontinuance, ©Baser may determine its Life Time Buy (LTB) quawntitnder the
following conditions: (a) the quantity shall be lytual agreement and (b) the price shall be netgatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS
OF THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISE OF THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'SIABILITY TO CUSTOMER FOR ANY ACTION OR

CLAIM ARISING OUT OF OR IN CONNECTION WITH THIS AGEEMENT EXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS THARE THE SUBJECT OF SUCH CLAIM.

INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1 Subject to the provisions set forth hereinafter mndrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmiem®s and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual orioted infringement of United States, Canada, Mexiapan and European
Community patents, mask work rights, or copyrighith respect to TAEC'’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:
a. Customer shall promptly notify TAEC in writing ofwg claim of infringement; and

b. TAEC shall have sole control of both the defensargf action on such claim and all negotiationstiosettlement
or compromise; and

C. Customer shall provide all reasonably necessatyositl, information, and assistance to TAEC anddansel for
the defense of such claim.

25.2 Notwithstanding the foregoing, TAEC shall have iatility or obligation to Customer with respectaoy intellectual
property results infringement or claims thereofdshsn:

a. TAEC’s compliance with designs, plans, specifigasioor other information provided by Customer;




b. Use of the Prototypes or Products in combinatiai @evices or products not purchased hereunderasther
Products would not in themselves be infringing;

C. Use of the Prototypes or Products in an applicatioenvironment for which such Products were naigteed or
contemplated;

d. Modifications or additions to Prototypes or Produay Customer;

e. Any claims of infringement of a patent in which @user, or any affiliate or customer of Customess ha interest
or a license; or

f. Should the owner of such intellectual property tsgivish to grant a license to Customer with respeetclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyonith
Customer, notwithstanding TAEC's good faith effddgesolve the claim.

25.3 If any Product is held to constitute an infringetnenits use is enjoined, TAEC, at its option ahitsaown expense, may:
a. Procure for Customer the right to continue usinghseroduct royalty-free; or
b. Replace such Product to Customer’s reasonabldeasdiis) with non-infringing product of equivalenajity and

performance; or

C. If (@) and/or (b) above are impracticable, acckptreturn of such Product for credit, allowing foreasonable
deduction for depreciation.

26. NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciresigd and other information furnished by CustormeéfAEC, with respect to the
design portion of the Prototypes or Products datsnfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold
harmless TAEC against any claims, damages, anchegg@cluding attorney fees), arising out of ocamnection with Customer’s
breach of the foregoing representation and warranty

27. TERMINATION

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect Boperiod of three
(3) years from the Effective Date, unless termidatersuant to this Article 27.




28.

29.

30.

31.

27.2 Either party may terminate any development or PasetOrder, effective upon written notice to thesotbarty should any
of the following events occur:

a. The other party files a voluntary petition in bamicy;

b. The other party is adjudicated bankrupt;

C. The other party makes an assignment for the beofefs creditors;

d. A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or
e. A party is unable to pay its debts as they becounee d

27.3 Either party shall have the right to terminate dayelopment or Purchase Order for breach of a imaterm or condition
of this Agreement, if such breach continues foedqa of thirty (30) days after written notice thef to the other.

27.4 If Customer defaults in the payment of any sum wger this Agreement and does not cure such defathii thirty (30)
days of written notice thereof from TAEC, then TABRall, without further notice, have the immediaggt to repossess
and remove the Product. Customer’s obligation toglbacharges which shall have accrued and compiensaf any, which
covers the actual costs incurred by TAEC as ate$siuch termination, shall survive any terminataf this Agreement.

FORCE MAJEURE

Neither party shall be responsible or liable in aray for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehgn such failure or delay is directly or inditgatue to an act of God, war,
threat of war, war-like conditions, hostilitiesnpstions, mobilization, blockade, embargo, detentiemolution, riot, looting, striking,
lockout, accident, fire, explosion, flood, inalyjlib obtain fuel, power, raw materials, labor, @mér or transportation facilities,
breakage of machinery or apparatus, government ordegulations, or any other cause beyond itsaieable control.

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or quistito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preien or taxation of imports. Unless otherwise rieggl by law, all prices will be
quoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but inekisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieahdhat may be controlled under the U.S. Expornfistration Regulations and
that may be subject to the approval of the UnitiedeS Department of Commerce prior to export. Axpyogt or re-export by either
party, directly or indirectly in contravention dfa U.S. Export Administration Regulations, is photad.

GENERAL

31.1 Neither party shall assign its rights and obligasiender this Agreement without the prior writt@msent of the other par
except that TAEC may assign the performance ofddiitg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

31.2 These Terms and Conditions shall be interpretedyandrned by the laws of the State of Californitheut regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to &ubrthe exclusive
jurisdiction of the state and federal courts of $tate of California. The parties expressly aghe¢ the UN Convention for
the International Sale of Goods shall not appheter




31.3

31.4

315

31.6

31.7

31.8

All modifications to this Agreement must be in wrg and signed by both parties. Failure or delagitifer party to exerci:
any right or remedy hereunder shall not constiauteiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenBeand Conditions between the parties with resjoeitte matters set
forth herein, and supersedes all other prior otermporaneous agreements, negotiations, represergatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s puase order, or any
purchase order acknowledgment issued by TAEC slakhpply.

If any provision of this Agreement is held unenfmable or inoperative by any court of competensglidtion, either in
whole or in part, the remaining provisions shaliginen full force and effect to the extent not insistent with the original
terms of this Agreement.

Any notice given hereunder shall be sent in writioghe other party’s business address set fortihh@wover page hereof,
or to such other party and address as such pdrhsive designated most recently in writing. Nosickrected to TAEC shall
be sent “Attention: Legal Department.”

This Agreement may be executed in several identicahterparts, each of which when executed by #nggs hereto and
delivered shall be an original, but all of whiclyéther shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a80 31 shall survive the termination or expiratdithis Agreement.




Exhibit 10.4
CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Design and Production Agreement Amendmenttiffe May 22, 2009 (the “Effective Date”) is betweBoshiba America Electronic
Components, Inc., with a principal place of busin@s19900 MacArthur Boulevard, Suite 400, Irvi@d, 92612 (“TAEC”) and Netlist Inc.
with a place of business at 51 Discovery, Suite Ité@ie, CA 92618 (“Customer”) and sets out therterand conditions under which TAEC
will design the product identified herein for Custer.
1. Project Name
Register ASIC

2. Summary

This Amendment #1 to the Register ASIC Design amdiiction Agreement, dated July 31, 2008, (TAEC#PZA2613) is hereby amende
remove the Major Project Milestones in sectionehetlule and replace with the following Major Projetilestones as follows:

4, Schedule

Major Project Milestones

Event Target Date/Completed
Development PO Releas [**]
Preliminary Feasibility Stud [**]
Design Decisior [**]
Design Initiation [**]
Package Selection Finaliz [**]
Early Netlist for Pipecleanin [*]
Final Netlist (functionally correc [***]
Tape Ou— Second Sign off (GDSII transfe [***]
Delivery of prototype: [**]
System compliance pha- start [**]
System compliance pha- complete [**]

1st Risk Production shipme [




Except as modified herein, all other terms and @ of the Design and Production Agreement steatiain in full force and effect per th
terms.

Toshiba America Electronic Components, Inc NetList Inc.
/9 Takeshi lwamoto /9 James P. Perrott
Signature Signature
Takeshi Iwamoto VP, Customer SoC & James P. Perrott, SVP Sales & Marke:
Foundry Business Un Printed Name and Titl
Printed Name and Titl
5-22-09
5-22-09 Date

Date




Exhibit 10.5
CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the Register BSlesign and Production Agreement, dated July BA82(TAEC#27N1242613)
(“Agreement”) is between Toshiba America ElectroBmmponents, Inc., with a principal place of bussat 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC") and Netlistdnwith a place of business at 51 Discovery, Sli@ Irvine, CA 92618 (“Customergnd
sets out the terms and conditions under which TAHCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
Register ASIC
2. New Schedule

The parties agree to delete the contents of Sedtafrthe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz: [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeoui— Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD
1st Risk Production shipme TBD

Production turnaround time: 16 working weeks.

Schedule is provisional.




3. New Package and Die Size Option

The parties agree to delete the contents of Se6tafrthe Agreement, Package and Die Size Optiat replace it with the following:

Package Ball Pitch Body Size Substrate Layers Die Size

[***] [***] [***] [***] [***]

4, New Price

The parties agree to delete the contents of Se8tafrthe Agreement, Price, and replace it withfthewing:

First 1M pieces: USS[***] * [*r]
Next 2M pieces: USS$[***]
Next 2M pieces: USS$[***]
After first 5M pieces: USS$[***]

* Prices for first 1 Mpcs represent an additiord8$[***] per unit in amortized Total NRE cost. See Section 1

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEC vesahe right to adjust pricir
based on mutual agreement in the event that adegigd figures, in TAEC's reasonable opinion, ac¢ achieved by the start of
mass production despite reasonable commercialtefibigrboth parties. TAEC will provide Netlist wittmely data such that Netlist
can reasonably assess yield.

Prices do not include and are subject to any agiplécsales tax.

5. New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of theément. The parties agree to delete the conter@saiion 12 of the Agreement, Extra
Engineering Samples, and replace it with the foitay

All extra engineering samples and Risk Productiarigpshall be sold at U§$*] each (2X the unit price of UB**] ).
All extra engineering samples are sold as Protatypel are subject to, without limitation, Article8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Ternt @onditions”). All Risk Production parts are sdijto, without limitation,
Articles 18.2 and 19.2 of the Terms and Conditid#®sEC reserves the right in its sole discretiomédermine whether to accept e
engineering sample or Risk Production orders.

6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringnerging charges of US$**] (“Additional NRE”) to TAEC for design support. The
Additional NRE will be due and payable as follows:

1. USS$[***] upon Tapeout.
2. US$[***] upon Delivery of Prototypes together with test Ishswing successful completion of the mutually adrapon
tests.

For the avoidance of doubt, the Additional NRE fdgainder this Amendment is in addition to and doasreplace the NRE payable under
the Agreement.




7. Cancellation

7.1 If Customer wishes to discontinue the project adtarcution of this Amendment, then in additionite provisions set Forth in
Section 10 of the Terms and Conditions, the Custahall be responsible to pay TAEC for the NRE gkaras set forth below (“Additional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

[**] [***] % of Additional NRE

[**] [***] % of Additional NRE

[ [***] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment sthedtiforth herein and in

the DPA (“Paid NRE") shall offset the Additional @zellation Fee assessed in Article 7.1 above. €@#itent that the Paid NRE exceeds the
Additional Cancellation Fee and the Cancellatior Bet forth in Section 10 of the Terms and Conuitiof the Agreement, TAEC shall not
charge further Additional Cancellation Fee; howe®aid NRE will not be refunded upon cancellatibthe design.

8. Additional Terms

8.1 Customer acknowledges that it is solely respongdri@erforming [***] to screen [***] on all Produts, and Customer agrees to
perform such [***] prior to [***] to its customers.

Except as modified herein, all other terms and i@ of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc NetList Inc.
/9 Takeshi lwamoto /9 Gail Itow
Signature Signature
Gail Itow, CFO
Takeshi Iwamoto VP, Customer SoC & Printed Name and Titl
Foundry Business Un
Printed Name and Titl 1-28-10
Date
1-28-10

Date




Exhibit 10.6
CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #2
Netlist Inc.
This Amendment #2 (“Amendment #2") to the Regi#t&iC Design and Production Agreement, dated Ju)\2808, as amended
(TAEC#27N1242613) (“Agreement”) is between Toshimaerica Electronic Components, Inc., with a priratiplace of business at 19900
MacArthur Boulevard, Suite 400, Irvine, CA 92612 AEC") and Netlist Inc. with a place of busines&atDiscovery, Suite 150 Irvine, CA
92618 (“Customer”) and sets out the terms and ¢immdi under which TAEC will design the product itiéed herein for Customer, This
Amendment is effective as of the date finally extedbelow (“Effective Date”).
1. Project Name
Register ASIC
2. New Schedule

The parties agree to delete the contents of Sedtafrthe Agreement, Schedule, and replace it thighfollowing

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz: [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeoui— Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha— start TBD
System compliance pha— complete TBD
1st Risk Production shipme! TBD

Production turnaround time: 16 working weeks.

Schedule is provisional.




3. New Internal/External IP
The parties agree to delete the contents of Se¢tafrthe Agreement, Internal/External IP and repla with the following:
Internal IP:
[***]
External IP:
[***]
Testing of Internal and External IP will proceedsasforth in the Product Testing Agreement betwiberparties (TAEC# 121ANN311)
Customer will he responsible for any and all supddefect/Bug fixes, upgrades and/or maintenanaerttay be required for the External IP.

Customer is responsible for validating the ExtetRahs used in the design. TAEC will generatevtestors for manufacturing testing of
External IP as described in the Register DFT sjoation.

4. Addition to Section 9, Non-Recurring Engineering Clarges (“NRE")
The parties agree to add the following provisioséxtion 9 of the Agreement, Non-Recurring Engimge€Charges (“NRE”):
9.5 External IP Defects/Bugs

TAEC will be responsibl§**] and[***] verification of any[***] . Customer agrees that*] of [***] is Customer’s responsibility and
TAEC does not assume any portion of financial aostrred by Customer iff**] or [***] any[***] . In the event anff**] is identified in
the[***] after TAEC has procured sufti*] , then TAEC will communicate in writing to Custongrch[***] provider notification along
with any[***] associated with fixing sudi**] , Customer may choose [tg*] this[***] at its own discretion. TAEC will not undertake to
[***] until Customer so requests in writing and the partiave agreed or{*&*] for such work. If Customer requests TAEC to rejplagr

[***] inthe[***] ,[***] will be calculated as set forth in Section 9.2.

[***] , at its sole discretion, may choosd*d] for additional[***] resulting from any***] which[***] believes has occurred as a result of
[***] actions and which was not present in[t1#&] upon receipt from thg**] .




5. Additional Features Non-Recurring Engineering Chargs and Payment Schedule

5.1 Customer agrees to pay non-recurring engineeriaggels (“Additional Features NRE”") to TAEC for suppaf design changes.
Support includes:

[***]

5.2 The Additional Features WE will be calculated ading to the resources expended by TAEC. Whichbélcharged at the rate of
USS$[***] per full-time-equivalent person per week. TAECIilovide a weekly update to Customer regardingueses expended.

TAEC estimates that the Additional Features NREHi@ Register design will be U$%*] or [***] . This estimate is subject to
change.

5.3 The Additional Features NRE will be payable asofighi:
1. US$[***] ([***] % of estimated Additional Features NRE) upon tapeo{t**] whichever is earlier.

2. The balance (total person-weeks actually expernded USH***] ), upon Delivery of Prototypes together with tesd
showing successful completion of the Toshiba Tgstisidefined in the Product Testing Agreement betvike parties.

For the avoidance of doubt, the Additional FeatiNbt payable under this Amendment #2 is in additoand does not replace the NRE
payable under the Agreement and/or Amendment #1.

6. Cancellation

6.1 If Customer wishes to discontinue the project sghfin this Amendment #2 prior to tapeout, therst@mer shall pay TAEC US$
[***] (“Additional Features Cancellation Fee”). In addliti TALC reserves the right to invoice Customerdoy resources expended
by TAEC prior to cancellation in excess of 14.88spa-weeks. The Additional Features Cancellatiom $teall be offset by any
amount of the Additional Features NRE already paiAEC by Customer.

6.2 In the event that Customer unilaterally fails toypde information, data, or approvals necessaryf f®EEC to proceed with the proje
for a period of***] from TAEC's initial request for such information, data, opirgvals, TAEC reserves the right to deem the pt
set forth in this Amendment #2 cancelled and agbesAdditional Features Cancellation Fee.

Except as modified herein, all other terms and s of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc NetList Inc.
/g/ Takeshi lwamoto /9 Gail Itow
Signature Signature

Gail Itow, CFO
Takeshi Iwamoto VP, Customer SoC & Foundry Busirndmsis Printed Name and Titl
Printed Name and Titl

3/5/10

Date

3/10/10
Date




Exhibit 10.7
CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Netlist Inc.
This Design and Production Agreement (“DPA”) effeetJuly 31, 2008 (the “Effective Date”) is betweBmshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi@é, 92612 (“TAEC”) and Netlist Inc

with a place of business at 51 Discovery, Suite, Ifsthe, CA 92618 (“Customer”) and sets out there and conditions under which TAEC
will design the product identified herein for Cusier.

1. Project Name
ID ASIC
2. Summary

This DPA is for the development of ID ASIC for Coster. The quote is based on TAEC's initial dieesstimation.
3. Design Specification

[***]

4, Schedule

MAJOR PROJECT MILESTONES

Event Target Date/Completed
Development PO released & Design Initiat [***]
Completion of Feasibility Stud [***]
Design Decisior [***]
Package selection finalizt [***]
Early netlist for“pipecleanin” [***]
Final netlist (functionally correc [***]
Tapeout— Second Signoff GDSII transfe [***]
Delivery of Prototype: [***]
System compliance pha- start [***]
System compliance pha- complete [***]
1st Risk Production shipme [***]

Production turnaround time: 16 working weeks

Schedule will be finalized in the SOW upon DesigecBion. See Section 13.5.




5. Technology
[***]
6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
[***]
8. Price
First 10M pieces: US{[***]
Next 20M pieces: US[***]
Next 20M pieces: US{[***]
After first 50M pieces: US{[***]
Changes in die size will affect the price quoted.
Prices do not include and are subject to any agiplécsales tax.
9. Non-Recurring Engineering Charges (“NRE")
9.1 Total NRE Charges (not including re-spin chargesed®ut in Section 9.2): U$%*
9.2 Additional NRE Charges in the event of Re-spin
Metal Layer R-spin Charges USS$[***]
All-Layer Re-spin Charges (base and metal laye USS$[***]
In the event a re-spin involving only metal layersequired, TAEC will provide a firm quote for atidnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evérg implementation of design
changes affects all metal layers, including condact vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges
amount stated above.
In the event an all-layer re-spin is required, MieLayer Re-spin Charges will apply as stated abov
The charges set forth in this Section 9.2 are bagetie assumptions that (1) no Material Changaddvoe needed and (2) no
changes whatsoever to the package design wouleduéred, whether Material Changes or not. If eitifedhese assumptions is
incorrect, costs may vary.
9.3 Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bsglefined in the attached SLI Terms and ConditididsC will be responsible for
the additional NRE re-spin charges required toirepech Defect/Bug, subject to Section 9.4,




9.4 Customer Design Changes During Re-spin for Inteiff&efects/Bugs

If Customer requests design changes during a retspiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will
be shared by Customer.

For a metal re-spin, this cost will be calculatedtioe basis of the number of layers required fost@mer changes and whether those
layers are implicated by the Internal IP repairthé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% ofdkditional re-spin NRE
charges. If the Customer-requested changes reagitiional mask layer changes, the NRE cost agsatisith the additional layers
will be solely the financial responsibility of Coster.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestitiadal design changes at that
time, Customer will not he charged more than 50%hefAll-Layer Re-spin Charges.

10. NRE Payment Schedule
Decision: US$[***]
Tape-out: USS$[***]
Delivery of Prototypes USS$[**+]

 [***] Prototypes are included in NRE.

» A prototype lot charge of **] is included in the Delivery of Prototypes paymeéhbtotype lot charge is subject to any
applicable sales tax.

11. NRE Services included
Engineering activities
[***]

Manufacturing activities

[***] *

*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecootred by the Tot:
NRE Charges and may incur additional fees.

12. Extra Engineering Samples
1-100 pieces [***] unit price of US$[***]
101-500 pieces [***] unit price of USY[***]
501- 1000 pieces [***] unit price of US[***]
All extra engineering samples are sold as Protatygpel are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.
13. Project Specific Conditions

131 Final package selection to be based*st] .[***] analysis may lead to changed*tt] or [***] . Details of thg***] and[***]
analysis and thg**] need to be defined and mutually agreed in the @&téeof Work (“SOW”).

13.2 Details on thg***] and associatefd**] to be finalized in the SOW prior {t&**]

13.3 Customer may order a commercially reasonable nuwilj&t*] pieces, as determined pBy*] in its sole discretior[***] goods art
subject to, without limitation, Articles 18.2 an6.2 of the attached Design and Production Agreeemhs and Conditions Terms
and Conditions”). In the event that Customer widloegrder any***] pieces, such order shall be placed no later thadaie of
[***] i




13.4 For the avoidance of doubt, the Specificationsgueed upon by the parties and incorporated int&th@/ shall be based upon the
defined load models provided by Customer.

135 Upon[***] , TAEC will discuss the results of its tests agsyid path delay df**] for the[***] provided by Customer (***] ”).
On or beforg***] , Customer agrees to inform TAEC whether Customienids to proceed with the ID design (“Design Dieai§.
If Customer chooses to proceed with the designtdbuesr agrees to accepst*] , provide a waiver, or alter its specifications to
accommodate such results, and TAEC Wiif] according to Section 10 of this Agreement. If Costo chooses to cancel the design
upon completion of thg**] , Customer may terminate this Agreemggtit] and[***] .

14, General Conditions
141 Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiantg directly to Customer.

14.2 Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkvimgood faith to finalize
and sign the SOW within thirty (30) days of desiigitiation.

14.3 Schedule is provisional. Final schedule is stilbéoagreed.
14.4 TAEC reserves the right to make extra charges @pn@ximum of***] % of the total NRE if Customer submits more tlffe|
Engineering Change Orders (ECOs) or changes tlayloait constraints file(s) after the acceptancénai netlist, unless these

ECOs/changes are attributed to problems of TAEQampnting the design.

145 TAEC may, in its sole discretion, share a copyhis DPA, and any applicable SOW with Toshiba Caasion Semiconductor
Company and other Toshiba affiliates, on a neekhtow basis in order to implement or further Customproject.

14.6 TAEC may, upon written notice to Customer, sharet@uer’s information as it pertains to their designlibrary and user
documentation with a supplier of EDA Tools for $we purpose of resolving any debugging issuesnlagtarise during the term of
this Agreement.

14.7 This DPA shall be governed by the attached TermdsGonditions, which are incorporated herein bynefee.

14.9 In the event of any conflict between the provisisasforth in this DPA and the Terms and Condititm#hich it is attached, the
contents of the DPA shall control.

14.10 This Agreement (as defined in the Terms and Camthi)i is the entire agreement between the parts@gmersedes any prior
communications, representations, or agreementstag tsubject matter hereof, whether written of. ora

14.11  Any changes to the DPA and/or the Terms and Canditafter the execution of the DPA must be mutuadiseed upon in the form
of a written amendment signed by both parties.

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamoto /s/ James P. Perrott
Signature Signature

James Perrott, SVP Sales & Market

Takeshi lwamoto VP, Customer SoC & Printed Name and Titl
Foundry Business Unit, Systems L
Printed Name and Title 8/15/08
Date
8/22/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms amditamns under which TAEC will de these terms dtached.

1.

DEFINITIONS

1.1 “Agreement” shall refer to the agreement comprighng)DPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdimgadefined herein).

1.2 “CEM “ means a contract manufacturer engaged bydbusr to purchase Product(s) from TAEC, which Aentassembled
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagétthe DPA.

1.4 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lavel system level
specifications as provided at the time of developm®8uch failure or nonconformance includes, butislimited to, the
inability of the logic or interface portion of eghlinternal and External IP to meet mutually agnegain chip level and
system level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wisho@er’s
design.

1.6 “Development PO “ is the purchase order createthbyCustomer to signify they have accepted the iSpations and have
agreed to proceed with the development of Custamasign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwithtstanding.

1.9 “External IP” shall mean intellectual property aogd from a third party IP provider by TAEC or Caister for use in
Customer’s design, which is so identified in thev@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedl&nr provided by TAEC for use in Customer’s desighijch is so
identified in the SOW and/or in the DPA.

1.11 “Mask Work” means a series of related images, h@awéixed or encoded; having or representing thelgtermined, three

dimensional pattern of metallic, insulating or seomductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationha&f images to one another is that each image repiseagattern of the
surface of one form of the resulting semiconductop product.




1.12 “Material Changes” means any changes in Custommrigied specification or netlist that (1) lead toiacrease in block
size or die size of 1% or more; (2) increase thminal performance of the block or chip or both b¥Jor more; (3) alter tt
testing requirements after the Second Signoffir(4he case of I/O limited designs, lead to anyease in pin out; or (5) in
the case of non-I/O limited designs, lead to anegase in pin out of 1 % or more.

1.13 “NRE “ means the non-recurring engineering feesada for specific phases of work as set forth anEHPA.

1.14 “Product” means the resulting product based ord#sgn specified in the DPA and shall be definednoyually agreed
upon specifications embodied in the documents auedawithin the Customer Part Number File and TAR®lished
Quality and Reliability Standards

1.15 “Prototype” means pre-production engineering sampfeProducts, which have been manufactured béfiereompletion
of the Prototype Approval Signoff by both partiBsototypes are provided for evaluation purposeg. dototypes may als
be called “Engineering Samples” or “KS,” “ES, “‘®tS “ for invoicing or other purposes, but othepég of reference to a
Prototype shall not change the status as the ppmot

1.16 “Prototype Approval Signoff” shall mean the forngiséd by the Customer when the Prototype meetsethéred
Specification and the design is suitable for transf to production.

1.17 “Risk Production” means TAEC’s commencing producti goods before the completion of the Prototypprval
Signoff by both parties.

1.18 “Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.

1.19 “SOW “ means the Statement of Work attached tdXRé, or which is executed separately by the paitiest attached
thereto. The parties expressly agree that the S@wWha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC RaragVlanager shall be the record of the parties’ifitadions to the
SOW.

1.20 “Specifications’means the specifications agreed by the partiethéoProduct and Prototype, as applicable and irncatpd
into the SOW.

1.21 “System Level Verification “ shall mean the perf@ante of the External IP on the silicon in varyings@mer application
systems as stated on the third party IP provideci§ipation.

1.22 “TAEC “ means Toshiba America Electronic Componeghis.

1.23 “Tape-out” means TAEC has released final databmSepan to begin the prototype fabrication (maskimgeand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.

DEVELOPMENT WORK

2.1 Details of the development are set forth in the S@a&skign requirements may be changed by mutualemrdgreement of
the Parties; however, Customer understands anéstirat such changes may result in additional esarg

2.2 The development shall be completed when CustonéiesoTAEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protof\gproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasatuie to TAEC's
error, TAEC will make all commercially-reasonabféoes to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sfmtions, TAEC agrees to complete the modificagrsoon as is

reasonably practicable after TAEC has agreed tonthaification. For the avoidance of doubt, the iparexpressly agree tl
TAEC shall have no obligation to commence a modifan unless and until the parties have agreeddjuséments in
schedule, costs, or other applicable provisions.




2.5 If TAEC assembles and manufactures any goods d@b@es’s request before Customer has issued itsewrépproval via
Prototype Approval Signoff, Customer understandbagrees that they will be done on a Risk Prodoatialer basis, with
Customer responsible for all assembly and prodnatasts.

2.6 Products will be tested to the developed test arogresulting from the simulation database. Chatm#se test program
after sample or production initiation may resulpioduction lead-time delays.

2.7 Each delivery of Products shall be initiated by @Goser’s written or electronic notification that arBhase Order Purchas
Order”) will be forthcoming. Customer shall sendidtten Purchase Order to TAEC within five (5) wonl days of the
verbal notice. Each Purchase Order shall identiégyRroducts ordered; indicate the requested quantit a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssaaPurchase Order for the NRE charge. The P ciater shall
refer to the applicable DPA, and shall includewmeds: “This Purchase Order represents acceptdrtbe terms and
conditions in the Design And Production Agreemesttaeen the issuer and Toshiba America Electronmf@ments, Inc.”

2.9 TAEC shall supply Products to Customer based odumrtion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

4.1 [**+]
42 [
43 [

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridgn@anufacturing services as well as on the extetiteomodification, which

may be done as either a metallization or a diffusiobange. Metallization changes may be implemeloyaggenerating the metal and
via masks only. Diffusion modifications, on the etlhand, require the regeneration of all masks.eXtent of the engineering and
manufacturing services required for re-design dhmltonsidered in determining total charges fa-gpin of the design which shall
be specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stdzhin accordance with Article 2.7 within ten (4@)rking days of
TAEC's receipt thereof. Purchase Orders shall twelypinding as of the date of TAEC'’s acknowledgnaerd acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reauaegdelivery dates no more than six (6) months ftioenPurchase Ord
date. Any requests for a shipment beyond that sirttmperiod shall be reviewed and acknowledged afigr the requested
delivery date moves within the six (6) month period




PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleagfforts to provide Prototypes within the totadrtaround time
defined in the appropriate DPA and expressed akingweeks from Tape-out.

7.2 Production: TAEC will use all commercially reasoleéfforts to provide production lead-time as dedirin the appropriate
DPA or other document issued by TAEC, from the @hfEAEC’s acknowledgment and acceptance of a RwselOrder.

SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfsl or damage shall pass from TAEC to Customer dptivery of the
Products to the common carrier for shipment to @ust; title to all Products released hereundei glaglks to Customer
upon full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC séfafy Products according to TAEC's standard metRoeight and
insurance will be prepaid by TAEC and invoiced us@mer.

8.3 TAEC shall not be liable for any damages or peesltor delay in delivery, or for failure to givetie of delay when such
delay is due to an act of Customer or any causerizethe reasonable control of TAEC, including, ibott limited to, the

causes specified in Article 28. FORCE MAJEURE dtahbisrein. For any delay excusable under Articlel28delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS
9.1 Customer shall pay to TAEC all amounts due hereuwitain thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or otrdity (each, a “Designated Payor”) pay the NRErges on
Customer’s behalf subject to the following condigo

a. Customer will so inform TAEC and will give TAEC itmactions on to whom and where the NRE invoice(s)usd
be sent;
b. Upon TAEC's request, Customer will provide reasdeavidence to TAEC of such Designated Payor seageait

to pay the NRE charges;

C. Customer remains primarily liable for the paymefthe@ NRE charges, and understands and agreeis shail be
fully responsible therefor if the Designated Pafgils to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and

d. The payment of the NRE charges by a Designatedriznadl not affect any of the rights and obligatiaf the
parties hereunder, and such Designated Payorrsitahe deemed a third party beneficiary of thiselgnent, nor
shall the Designated Payor have any rights in &ramlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subjeatter of this
Agreement, and Customer shall indemnify and holthtess TAEC from any damages or claims TAEC mafesuf
as a result of Customer’s engagement of a Desidrragor.

9.3 TAEC may withhold or suspend shipment or otherqrenfince hereunder, in whole or in part, if Custoordts Designate
Payor, as applicable, fails to make any paymeatoordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.




10.

11.

9.4 TAEC reserves the right to monitor Customer’s @& Eresignated Payor’s creditworthiness periodiagdiising the course of
the work. If, in TAEC’s reasonable opinion, Custaimer the Designated Payor’s, creditworthinesdides, TAEC shall so notify
Customer or the Designated Payor, and as a conddithe performance of any obligation under thisgement, TAEC reserves the
right in its sole discretion to require Custometha Designated Payor to provide security for paynoé any amounts due under this
Agreement, including, but not limited to, openingiaevocable letter of credit to support Custoragrayment obligations hereunder,
or such other means as TAEC may determine apptepria

CANCELLATION/DELAY OF DEVELOPMENT:

10.1 In the event that Customer unilaterally delays sigtemilestone for longer than four (4) weeks belytire schedule
specified in the SOW, TAEC reserves the right targe Customer up to a total[5f*] of the Total NRE charge specifiec
the DPA.

10.2 If Customer wishes to discontinue the project afteEC has accepted the Development PO from CustaimeiCustomer
or the Designated Payor shall be responsible toTgdyC for the NRE charges as set forth below (“Gdiation Fee”),
unless otherwise agreed in writing between TAEC thedCustomer:

Time Cancellation Fee

[***] [***] 9% of NRE
[***] [***] 9% of NRE
[***] [***] 9% of NRE
[***] [***] % of NRE

10.3 In the event that Customer unilaterally delays sigfemilestone for longer thdf**] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the designatked and assess the Cancellation Fee specifi§ddtion 10.2. In
such case, the Agreement will terminate upon paymwietne Cancellation Fee.

10.4 For the avoidance of doubt, NRE already invoice@ustomer per the milestones and NRE payment stdhedtiforth in
the DPA (“Paid NRE") shall offset the Cancellatibee assessed in Sections 10.2 and 10.3 abovee Extignt that the Paid
NRE exceeds the Cancellation Fee as assessed, $diGot charge an additional Cancellation Fegdwer, Paid NRE
will not be refunded upon cancellation of the dasig

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS
111 Requests for cancellation must be made in writimgl the following terms shall apply unless otheevdgreed in writing

between TAEC and the Customer. Cancellation fedwiassessed based on the length of time frorddbea written
notice is received by TAEC to the first schedulbibsent date.

Days from scheduled shipment Cancellation Fees

0- 30 days [***]
31- 60 days [***]
61- 90 days [***]
91-120 days [¥++]

11.2 Re-schedule requests must be made in writing $6Qy days before the original delivery date. Angie@armay be re-
scheduled only once. Requests to delay shipmentswteexceed ninety (90) days from the original outted delivery
date. The re-scheduled order may not be canceltdtber modified, and Customer will be liable fail payment of the

selling price.

Days before Shipment Terms
Within next 60 day: [***]

Within 6C-120 days [**]

Over 120 day: [**]




12.

13.

14.

INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

121

12.2

12.3

12.4

125

Customer retains all right, title and interestimi@o all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (idaBigns and design features of the Products,igradl patterns, drawings,
and other data concerning the Products’ desigmifesiincluding, but not limited to, the Productatabase, and (iii) all
Mask Work produced by TAEC for the manufacturindPoéducts.

Notwithstanding the above provision, TAEC retailisight, title and interest in and to its processmd all patent, trade
secret, and other intellectual property rightseigrand any associated technology and know-howtHeopurposes of this
Agreement, “processes” shall mean TAEC’s manufaagyprocesses, including, but not limited to thegass control
monitor contained in the Mask Work. TAEC resentesitight to perform similar work for its other casters.

Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Rieid contain both
parties’ Confidential Information (as hereinaftefided), and that such Mask Works shall not be irseshy manner except
as necessary for the performance of this Agreement.

The party who desires to assert its Mask Work s@igfainst any third party for infringement (the $&ging Party”) shall
give prior written notice to the other party tooa¥l such other party to decide whether or not tdigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistandbécAsserting Party in
connection with such dispute, at the AssertingyPagxpense.

If an invention is made solely by the employeesitifer party in connection with the developmenthef Prototype or
Products, all right, title, and interest in andstach items shall belong solely to the party whaspleyees made such
invention. If an invention is jointly made by thmployees of both Customer and TAEC, Customer anBT Ahall jointly
own all right, title, and interest thereto. Eacltpahall be entitled to use and exploit such jgiotvned invention and
intellectual property rights without notice or aoating to the other party.

MASK WORKS REGISTRATION

131

13.2

13.3

If Customer desires to register the Mask Work e Products under the Semiconductor Chip Proteétairof 1984 (the
“Act”), Customer shall make registration by itsdijwever, Customer shall include TAEC'’s name irhsggistration.
Customer shall have sole responsibility for obtagmiegistrations for the Mask Work. Upon Customegguest, TAEC
agrees to supply Customer or its designee withraagonable identifying material required for deposider the Act in orde
to register a Mask Work in the names of CustomdrBREC. All expenses and charges for registratioth @pkeep on Mas
Work shall be borne by Customer.

Customer shall use its best efforts to comply w&ittsemiconductor protection laws and applicabtpitations in connectic
with such application. If possible, Customer skalbressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnshaf fipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property t8ghcluding Mask Work related thereto remain thke @nd exclusive
property of TAEC.

Customer shall furnish TAEC with a copy of the aggtion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggestgbes and edits.

MASK WORK NOTICE

Upon written request by Customer, and subject tik@ging constraints, TAEC will place a Mask Workioe on the outside packa
of the Product which shall consist of the letteirva circle and the names of Customer and TAEC.
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16.

17.

BUSINESS RELATIONSHIPS

15.1 Except as may be specifically provided in this Aggnent, no right or license either expressed origdpé granted to either
party under any patent, patent application or ahgrantellectual property right as a result ostbiesign Agreement. The
rights and obligations of the parties to these Beamd Conditions are limited to those expresslyas#t herein.

15.2 This Design Agreement is not intended to constitutereate a joint venture, partnership or formadibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agentrf@artner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitieeziparty the right to use the other’s name, traathl or logo except
where specifically authorized in writing by suchet party.

15.4 Customer understands and agrees that a CEM’s meslzend other information relating to its busirretastionship with
TAEC are confidential information that TAEC may miiéclose without the CEM’s express permission {(EM
Information”). Consequently, if Customer requessECT to provide such CEM Information, TAEC shall sl only if:

a. Customer provides to TAEC proof of the CEM’s pesios; or

b. Customer defends, indemnifies, and holds TAEC hesmifrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING

16.1 TAEC may subcontract all or part of the developn@rihe Products to Toshiba Corporation or one orenof TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these
terms and conditions.

16.2 Customer may subcontract all or part of its oblmyz hereunder with respect to the Products toobits affiliates or
subcontractors (each, a “Permitted Party”), prodittet (a) each such Permitted Party agrees imgitio comply with
provisions of these terms and conditions, (b) theritted Party is not a semiconductor competitofA&C, and
(c) Customer has given TAEC permission to shamrmétion with such Permitted Party as may be reguior Permitted
Party to carry out its duties.

CONFIDENTIAL INFORMATION

17.1 “Confidential Information” as used in this Agreemevill mean any and all technical and non-technicdrmation
including patent, copyright, trade secret, and petary information, techniques, models, inventidireow-how, processes,
apparatus, equipment, algorithms, software programs formulae related to the current, future amgbpsed products and
services of each of the parties and/or its custerard/or vendors, including, without limitationfdnrmation concerning
product or process research and development, ddsigils and specifications, engineering, finand&th, manufacturing,
customer lists, business forecasts, sales and amtiding, and marketing plans.

17.2 The parties agree that Confidential Informationtermged by them under this Agreement shall be pexdeuy the
provisions of the Nondisclosure Agreement (“NDAIgreed between them, and made effective as of , mutatis
mutandis.

17.3 Notwithstanding the expiration or termination o tRDA, the provisions of this Article 17 shall reim&n effect for a
period of ten (10) years from the date of this Agnent.




18.

WARRANTY

18.1

18.2

18.3

18.4

18.5

Customer acknowledges and agrees that the sudcesaevelopment of the custom product contemglbtethis
Agreement cannot be assured. TAEC gives no repias@enor warranty that it will be successful invdoping a design for
such custom product or that the development wilbpess according to the milestones set forth irStiagement of Work.
TAEC will under no circumstances be liable for @laymages arising from its failure to develop a de$ig such custom
product or for failing to meet the milestones setlf in the SOW. Any expenditures or commitmentlggtomer in
anticipation of TAEC’s success in developing sugktem product or meeting the milestones set forthé SOW will be at
Customer’s sole risk and expense.

PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIKOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

PRODUCT WARRANTY
a. TAEC warrants that:
i for a period of one (1) year from the date of teévery of each Product, the Product shall: (a)feon to

the Specifications; (b) be free from defects inemat or workmanship under normal use and sendnd;

ii] at the time of delivery, the Products will be fag®l clear of all liens, encumbrances, and othémsla
except for TAEC's reservation of a security intéiashe Products prior to receipt of payment it fu
therefor.

b. TAEC's responsibility and the sole and exclusivmedy of Customer under this warranty is, at TAEGpson, to
repair, replace, or credit Customer’s account fiyr @efective Products which are returned by Custaiueng the
applicable warranty period set forth above in suhiefe 18.3a.i], provided that: (a) Customer prompiotifies
TAEC in writing with a detailed description of aajlfeged deficiencies upon discovery by Customerthah
Products fail to conform to the specifications; ¢bgh Products are returned to TAEC, F.C.A. TAGEat; and
(c) TAEC's examination of such Products establisheBAEC'’s satisfaction that such alleged deficiea@actually
existed and were not caused by Customer’s miseggect, alteration, improper installation, repairjmproper
testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH
IN THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNALIP, AND (ii) NON-CONFORMANCE CAUSED BY
(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MDIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BYSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO UBUWAL PHYSICAL OR ELECTRICAL STRESS;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R HER PRODUCTS PROVIDED BY THIRD
PARTIES.

EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEGISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW
OR COURSE OF DEALING, RELATING TO TAEC’'s PERFORMANKHEREUNDER, INCLUDING BUT NOT
LIMITED TO IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR
PURPOSE. THIS WARRANTY IS FOR THE SOLE BENEFIT OESETOMER AND NOT FOR ANY THIRD PARTY.




19. PROTOTYPES/RISK PRODUCTION

19.1

19.2

Customer acknowledges that any Prototype will lm¥idied for evaluation purposes only and not for ather purposes ai
shall not be offered to any of its customers, diyear indirectly, for purposes other than evalaatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harnddsom and against all damages, obligations, caofsastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototgpeny of its customers.

Customer acknowledges that Risk Production googlpianvided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatemless from and against all damages, obligatimasses of action,
suits, or injuries of any kind arising from or iglation to Customer’s supply of the Risk Productimods to any of its
customers.

20. PRODUCT APPLICATION

20.1

20.2

This design is intended for general commercial i@pfibns such as but not limited to telecommunarat information
technology equipment, computer equipment, officgi@gent, test and measurement instrumentationoredtic
appliances. The design is not intended for useanjs it intended to be incorporated into the Ricidor use in, nor will
TAEC knowingly sell such items for use in equipmetich requires extraordinarily high quality oriaddility, and/or in
equipment which may involve life threatening, ligpport, life sustaining, or life critical appli@ats, including, but not
limited to such uses as atomic energy controlplaie or spaceship instrumentation, traffic signaitsmedical or medical
instrumentation, combustion control, offensive waapystems, or safety devices.

TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.

21. INSPECTION

Customer shall inspect Products at its own expanaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection witththirty (30) days after TAEC's delivery of thedelucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsieédl be deemed finally and irrevocably accepte@AEC receives notice of rejection with
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products aflic@eustomer’s account, if TAEC has
breached its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER

22.1

22.2

All Products which Customer returns to TAEC mustbeompanied by a Return Material Authorization @®Mumber.
Unless further verification is required by TAEC, E& shall provide Customer with an RMA number wittlinee
(3) working days of Customer’s request for retufthe nonconforming Product to TAEC.

If it is determined that the failure is electricalechanical, or of any other nature requiring fertherification by TAEC,
Customer shall return to TAEC an agreed upon nurobdata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer najts option, suspend the processing of invaoibhesugh Customer’s
accounting system for such nonconforming Produendpng resolution of the investigation. TAEC slaalhlyze the samples
and report its findings to Customer within thir80§ days after receipt of the samples and shalsadvustomer of a
schedule to complete the failure analysis and takesctive action.




23.

24,

25.

22.3 An RMA shall be issued within three (3) working ddgllowing verification of the failure, if, aftéesting, the sample has
been found to be nonconforming. Upon mutual agreenTAEC shall replace, repair, or credit the pasdn price of any
Product which has been found to be nonconformifitpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall immetijlatemplete payment.

22.4 Transportation charges for Products returned frarst@ner to TAEC or from TAEC to Customer under thiicle shall be
at TAEC’s expense, provided that Customer shall reimbufdeCTfor any transportation charges paid by TAECr&urnec
Products which are subsequently found to be confgm

MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofsta@roducts include
in this Agreement. Such notice shall be no less thelve (12) months in advance of the last ora@ge dCustomer shall ha
a twelve (12) month order placement period and riak® receipt of the Products within eighteen (h8nths of notificatior
of the discontinuance.

23.2 After receipt of such notice of discontinuance, ©©oser may determine its Life Time Buy (LTB) quantitnder the
following conditions: (a) the quantity shall be lytual agreement and (b) the price shall be netgatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS
OF THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISE OF THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'SIABILITY TO CUSTOMER FOR ANY ACTION OR

CLAIM ARISING OUT OF OR IN CONNECTION WITH THIS AGEEMENT EXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS THARE THE SUBJECT OF SUCH CLAIM.

INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1 Subject to the provisions set forth hereinafter imndrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmiem®s and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual orioted infringement of United States, Canada, Mexdapan and European
Community patents, mask work rights, or copyrighith respect to TAEC'’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:
a. Customer shall promptly notify TAEC in writing ohwg claim of infringement; and

b. TAEC shall have sole control of both the defensaryf action on such claim and all negotiationstisettlement
or compromise; and

C. Customer shall provide all reasonably necessatyogity, information, and assistance to TAEC and:dansel for
the defense of such claim.

25.2 Notwithstanding the foregoing, TAEC shall have iadility or obligation to Customer with respectaoy intellectual
property results infringement or claims thereofdshsn:

a. TAEC's compliance with designs, plans, specifigasioor other information provided by Customer;




26.

27.

Use of the Prototypes or Products in combinatiaih wevices or products not purchased hereundereather
Products would not in themselves be infringing;

Use of the Prototypes or Products in an applicatioenvironment for which such Products were neigteed or
contemplated;

Modifications or additions to Prototypes or Produgy Customer;

Any claims of infringement of a patent in which @uaer, or any affiliate or customer of Customels ha interest
or a license; or

Should the owner of such intellectual property tsgivish to grant a license to Customer with respeatclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyonith
Customer, notwithstanding TAEC's good faith effddgesolve the claim.

25.3 If any Product is held to constitute an infringemenits use is enjoined, TAEC, at its option ahitsaown expense, may:

a.

b.

Procure for Customer the right to continue usinghseroduct royalty-free; or

Replace such Product to Customer’s reasonabldagdiis with non-infringing product of equivaleniaity and
performance; or

If (@) and/or (b) above are impracticable, acckptreturn of such Product for credit, allowing éoreasonable
deduction for depreciation.

NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciresigd and other information furnished by CustormeéfAEC, with respect to the
design portion of the Prototypes or Products datsnfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold

harmless TAEC against any claims, damages, anchegg@cluding attorney fees), arising out of ocamnection with Customer’s

breach of the fo

TERMINATION

regoing representation and warranty

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect toperiod of three
(3) years from the Effective Date, unless termidatersuant to this Article 27.




28.

29.

30.

27.2 Either party may terminate any development or PasetOrder, effective upon written notice to thesotbarty should any
of the following events occur:

a
b.
C.
d.

e.

The other party files a voluntary petition in bambcy;

The other party is adjudicated bankrupt;

The other party makes an assignment for the beofefi creditors;

A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or

A party is unable to pay its debts as they becounee d

27.3 Either party shall have the right to terminate dayelopment or Purchase Order for breach of a immaterm or condition
of this Agreement, if such breach continues foedqa of thirty (30) days after written notice thef to the other.

27.4 If Customer defaults in the payment of any sum utuder this Agreement and does not cure such defathiin thirty (30)
days of written notice thereof from TAEC, then TABRall, without further notice, have the immediaggt to repossess
and remove the Product. Customer’s obligation toglbacharges which shall have accrued and compiensaf any, which
covers the actual costs incurred by TAEC as ate$wsiuch termination, shall survive any terminataf this Agreement.

FORCE MAJEURE

Neither party shall be responsible or liable in aray for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehgn such failure or delay is directly or inditgatue to an act of God, war,
threat of war, war-like conditions, hostilitiespstions, mobilization, blockade, embargo, detentiemolution, riot, looting, striking,
lockout, accident, fire, explosion, flood, inalylib obtain fuel, power, raw materials, labor, @mér or transportation facilities,
breakage of machinery or apparatus, government ordegulations, or any other cause beyond itsaieable control.

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or quistito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preien or taxation of imports. Unless otherwise rieggl by law, all prices will be
quoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but inekisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieahdhat may be controlled under the U.S. Expornfistration Regulations and
that may be subject to the approval of the UnitiedeS Department of Commerce prior to export. Axpyogt or re-export by either
party, directly or indirectly in contravention dfa U.S. Export Administration Regulations, is photad.




31.

GENERAL

311

31.2

31.3

314

315

31.6

31.7

31.8

Neither party shall assign its rights and obligasioinder this Agreement without the prior writtemsent of the other pari
except that TAEC may assign the performance ofddiitg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

These Terms and Conditions shall be interpretedyandrned by the laws of the State of Californitheut regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to giubrthe exclusive
jurisdiction of the state and federal courts of $tate of California. The parties expressly aghet the UN Convention for
the International Sale of Goods shall not appheter

All modifications to this Agreement must be in wr@ and signed by both parties. Failure or delagithfer party to exerci:
any right or remedy hereunder shall not constiéuteiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenseand Conditions between the parties with resjpettte matters set
forth herein, and supersedes all other prior oterporaneous agreements, negotiations, represargatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s phase order, or any
purchase order acknowledgment issued by TAEC slakpply.

If any provision of this Agreement is held unenfable or inoperative by any court of competensglidtion, either in
whole or in part, the remaining provisions shallieen full force and effect to the extent not insistent with the original
terms of this Agreement.

Any notice given hereunder shall be sent in writioghe other party’s business address set fortih@wcover page hereof,
or to such other party and address as such pdrthsive designated most recently in writing. Nosickrected to TAEC shall
be sent “Attention: Legal Department.”

This Agreement may be executed in several identicahterparts, each of which when executed by &ntgs hereto and
delivered shall be an original, but all of whiclyéther shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a8d 31 shall survive the termination or expiratidthis Agreement.




Exhibit 10.8

CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, |
2950 Orchard Parkway, San Jose, CA 9t TOSHIBA

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the ID ASIC Dgsiand Production Agreement, dated July 31, 200&EJ#'51N12402125)
(“Agreement”) is between Toshiba America ElectroBmmponents, Inc., with a principal place of bussat 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC") and Netlistdnwith a place of business at 51 Discovery, SLi@ Irvine, CA 92618 (“Customergnd
sets out the terms and conditions under which TAHCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
ID ASIC
2. New Schedule
The parties agree to delete the contents of Sedtafrthe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz [***]
Early Database for Pipecleani [***]
Final Database (functionally corre [***]
Tapeout- Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD
1st Risk Production shipme! TBD

Production turnaround time: 16 working weeks.
Schedule is provisional.

Toshiba Confidential




3. New Package and Die Size Option

The parties agree to delete the contents of Se6tafrthe Agreement, Package and Die Size Optiat replace it with the following:

Substrate
Package Ball Pitch Body Size Layers Die Size
[***] [***] [***] [***] [***]

4. New Price

The parties agree to delete the contents of Se8tafrthe Agreement, Price, and replace it withfthewing:

First 10M pieces USS[***]
Next 20M pieces USS[***]
Next 20M pieces USS[***]
After first 50M pieces USS[***]

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEGvesdhe right to adjust
pricing based on mutual agreemanthe event that adequate yield figures, in TAE@a&sonable opinion, are not achieved by the
start of mass production despite reasonable coniaheftorts by both parties. TAEC will provide Nist with timely data such that
Netlist can reasonably assess yield.

Prices do not include and are subject to any agiplécsales tax.
5. New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of theément. The parties agree to delete the contéMtsation 12 of the Agreement, Extra
Engineering Samples, and replace it with the foiltauy

All extra engineering samples and Risk Productiarigpshall be sold at U3$*] each (2X the unit price of UF$*] ).

All extra engineering samples are sold as Protatypel are subject to, without limitation, Article8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Ternts @onditions”). All Risk Production parts are gdb to, without limitation,
Articles 18.2 and 19.2 of the Terms and ConditioRAEC reserves the right in its sole discretiomlédermine whether to accept
extra engineering sample or Risk Production orders.

6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringnemging charges of USg$**] (“Additional NRE”") to TAEC for package and design
support. The Additional NRE will be due and payaéi$ follows.

1. US$[***] upon Tapeout.
2. USS$[***] upon Delivery of Prototypes together with test Isgswing successful completion of the mutually agrapon tests.

For the avoidance of doubt, the Additional NRE gdgainder this Amendment is in addition to and dugtsreplace the NRE payable under
the Agreement.




7. Cancellation

7.1 If Customer wishes to discontinue the project adtacution of this Amendment, then in additionhte provisions set forth in
Section 10 of the Terms and Conditions, the Custahall be responsible to pay TAEC for the NRE gkaras set forth below (“Additional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

4] [***] % of Additional NRE

[***] [***] % of Additional NRE

[***] [***] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment sthedtiforth herein and in

the DPA (“Paid NRE") shall offset the Additional @zellation Fee assessed in Article 7.1 above. h&ektent that the Paid NRE exceeds the
Additional Cancellation Fee and the Cancellatioa &et forth in Section 10 of the Terms and Conditjid AEC shall not charge further
Additional Cancellation Fee; however, Paid NRE wik be refunded upon cancellation of the design.

8. Additional Terms

8.1 Customer acknowledges that it is solely respongdri@erforming [***] to screen [***] on all Produts, and Customer agrees to
perform such [***] prior to [***] to its customers.

Except as modified herein, all other terms and i@ of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc Netlist Inc.

/9 Takeshi lwamoto /9 Gail Itow
Sgnature Sgnature

Takeshi Iwamoto VP, Customer SoC & Foundry Busirésis Galil Itow, CFO
Printed name and title Printed name and title
1-28-10 1-28-10

Date Date




Exhibit 10.9

CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, | TOSHIBA
2950 Orchard Parkway, San Jose, CA 9t

Design and Production Agreement
Amendment #2
Netlist Inc.
This Amendment #2 (“Amendment #2") to the ID ASI@d4ign and Production Agreement, dated July 31, 280&mended (TAEC#
51N12402125) (“Agreement”) is between Toshiba Areeilectronic Components, Inc., with a principaigal of business at 19900
MacArthur Boulevard, Suite 400, Irvine, CA 9261TAEC") and Netlist Inc., with a place of busines$a Discovery, Suite 150 Irvine, CA
92618 (“Customer”) and sets out the terms and ¢immdi under which TAEC will design the product it&ed herein for Customer. This
Amendment is effective as of the date finally exedwelow (“Effective Date”).
1. Project Name
ID ASIC
2. New Schedule
The parties agree to delete the contents of Sedtafrthe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
Development PO Releas [***]
Preliminary Feasibility Stud [***]
Design Decisior [***]
Design Initiation [***]
Package Selection Finaliz [***]
Early RTL for Pipecleanin [***]
Final RTL (functionally correct [***]
Tapeout- Second Signoff (GDSII transfe [***]
Delivery of Prototype: TBD
System compliance pha- start TBD
System compliance pha- complete TBD
1st Risk Production shipme! TBD

Production turnaround time: 16 working weeks.
Schedule is provisional.
3. New Internal/External IP
The parties agree to delete the contents of Se€tafrthe Agreement, Internal/External IP, and aeplit with the following:
Toshiba Confidential
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Internal IP:
[***]

External IP:

[***]
4, Additional Features Non-Recurring Engineering Charges and Payment Schedule:

4.1 Customer agrees to pay non-recurring engineeriaggels (“Additional Features NREt) TAEC for support of the following desig
changes:

[***]




4.2

4.3

5.1

5.2

The Additional Features NRE will he calculated adang to the resources expended by TAEC, which bélicharged at the rate of
USS$[***] per full-time-equivalent person per week. TAEC wilbvide a weekly update to Customer regardinguess expended.

TAEC estimates that the Additional Features NREli@ ID design will be US$**] , or thirty-two (32) person-weeks. This
estimate is subject to change.

The Additional Features NRE will be payable asdiel:
1. USS[***] ([***] % of estimated Additional Features NRE) upon tapeo{**] , whichever is earlier.

2. The balance (total person-weeks actually experdded US$***] ) upon Delivery of Prototypes together with tegdo
showing successful completion of the Toshiba Tgstisidefined in the Product Testing Agreement betvtke parties.

For the avoidance of doubt, the Additional FeatuRE payable under this Amendment #2 is in additiand does not replace the
NRE payable under the Agreement and/or Amendment #1

Cancellation

If Customer wishes to discontinue the project sethfin this Amendment #2 prior to tapeout, thers@@mer shall pay TAEC US$
[***] (“Additional Features Cancellation Fee”), In addliti TAEC reserves the right to invoice Customerdioy resources expended
by TAEC prior to cancellation in excess of 19 perseeeks. The Additional Features Cancellation Fedl be offset by any amount
of the Additional Features NRE already paid to TAIBOCustomer.

In the event that Customer unilaterally fails toyade information, data, or approvals necessanyf®EC to proceed with the proje
for a period of***] from TAEC's initial request for such information, data, opirgvals, TAEC reserves the right to deem the pt
set forth in this Amendment #2 cancelled and agbesAdditional Features Cancellation Fee.

Except as modified herein, all Other terms and @& of the. Agreement shall remain in full formed effect per their terms

Toshiba American Electronic Components, | Netlist Inc,

/s/ Takeshi lwamoto /s Gail ltow
Sgnature Sgnature

Takeshi lIwamoto VP, Customer SoC Foundry Busingss Galil Itow, CFO
Printed name and title Printed name and title
3/10/10 3/5/10

Date Date




Exhibit 10.10

CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

MKT-DSA-VTB-001

Diablo Technologies, Inc.
Development And Supply Agreement

This Development and Supply Agreement (* Agreenigig made this 10th day of September 2008 (“ BffexDate") between
Diablo Technologies, Inc,, a Canadian corporatiavitig a principal place of business at 290 St.plos8uite 200, Gatineau, Quebec J8Y
3Y3 (“ Diablo”) and Netlist, Inc., a Delaware corporation havangrincipal place of business at 51 DiscoveryingyCA 92618 (“ Netlist).

RECITALS

Whereas, Netlist desires to have certain produesgyded and manufactured by Diablo for sale toidtetind Diablo has the
capability of designing and manufacturing such padsl and desires to do so for sale to Netlist.

Now, therefore, in consideration of the promised e mutual agreements hereinafter set forthjrstiedding to be legally bound,
the parties hereto agree as follows:

AGREEMENT
1. Definitions . The following terms shall have the meaningd@eh below.

“ Confidential Informatior’ of a party shall mean any information disclosgdhmat party to the other pursuant to this Agreemen
which is in written, graphic, machine readable threo tangible form and is marked “Confidential, rtrietary” or in some other manner to
indicate its confidential nature. Confidentialdnhation may also include oral information disckb&y one party to the other pursuant to this
Agreement, provided that such information is deaigd as confidential at the time of disclosure ianéduced to writing by the disclosing
party within a reasonable time (not to exceedyhB0) days) after its oral disclosure, and sucting is marked in a manner to indicate its
confidential nature and delivered to the receipagty.

“ Cost” shall mean Diablo’s full standard cost basis irithg without limitation any applicable license attjes.

“ Intellectual Property Rightsshall mean all intellectual property rights inding, but not limited to, patents, copyrights, augh
rights, trademarks, tradenames, know-how and tsadeets, irrespective of whether such rights anmter U.S. or international intellectual
property, unfair competition or trade secret laws.

“

Inventory” shall mean raw materials and supplies necessarhé manufacture of Products pursuant to thissAgrent.
“ Market Sharée' shall mean the number of Netlist Chipsets shipfpmebiced or sold by Netlist to any third party.
“ Netlist Technology’ shall mean Netlist's patented and trade secretegted Rank Multiplication/Load Rank Multiplicatio

technology (“DxD/LRD"), including without limitatio its “know-how” and database design technologyetiged prior to the Effective Date
and provided to Diablo.

“ Netlist Chipset’ shall mean a DDR3 proprietary chip set solutionstgting of a DDR3 standard register (with DxD/LRBypically
enabled) and set of isolation devices utilizing Netlist Technology for use in Netlist RDIMM prodadmplemented in OEM server systems
developed under this Agreement in accordance WwalSpecification.

Confidential Informatior 9/10/200¢




“ Diablo Standard Registéror “ Register” shall mean a DDR3 industry standard registendeiiie of Netlist Chipset with either or
both of DxD/LRD functionality physically disabled.

“ Products’ shall include both Netlist Chipset and Diablo®tard Register.

“ Specifications’ shall mean the logic diagram, schematics, tegtirements and definition, plots, and electric tedarequirements
and “know-how” and revised or modified to prodube tnitial prototypes, and, to the extent necessandifications thereto, to produce the
Product set forth in Exhibit A.

2. Development and Design.

€)) Development and Design Netlist agrees to pay a NRE (Non-Recurring Eagiing) Payment (set forth in Exhibit)Ro
Diablo for the design and development of the Nie@isipset and the delivery of the initial prototgpall meeting the Specifications, as
defined in the Statement of Work set forth in Exthib (“SOW”) and on the dates specified in the NRE Payment Sitbediablo shall use i
commercially reasonabkfforts to design and develop the Product as défim¢he SOW and to meet the Development Schedelef@rth in
Exhibit B). Netlist agrees to promptly respond to inquiriesike personnel available to discuss any changesncerns of Diablo and to
generally cooperate in assisting Diablo in theglesind development of the Product.

(b) Changes. Netlist may, at any time during the term of tAigreement, request changes to the Specificatidraag other
functional or performance specifications agreebdtween Diablo and Netlist. Such request shadlienitted by Netlist to Diablo in writing
Diablo will then estimate, using industry estaldidhreasonable and customary rates, the amountréfrvecessary, the additional
development time and cost that would be incurrad,shall request Netlist's approval of such addaiccost and development time. Upon
written receipt of such approval, implementatiorsa€h changes will proceed. The Specification,dl@yment Schedule, NRE Payment
Schedule and Production Price will be updated itingr and signed by both parties to reflect anyhscitanges.

(c) Engineering Resources Each party will designate a project managehn3OW who shall act as that party’s liaison and
administrator of the project provided pursuantit® $OW. Diablo hereby agrees to submit to theifgitioject manager the names and other
pertinent information requested by Netlist prioutdization of any personnel of Diablo. Netligtserves the right to interview Diablo’s
personnel prior to such utilization. Netlist reges the right to request the reasonable replaceofiemty of Diablos personnel assigned to t
project, and Diablo shall as soon as possible densiuch request and may remove same and seclaeae@ent(s) reasonably acceptable to
Netlist.

(d) Joint Tasks.

0] The parties agree to jointly participate in ffe&] for both the[***] and the***] to ensure Diablo is developing
competitive solution. Diablo and Netlist will ebtish a[***] schedule of***] that will provide both organizations the greatestfedence of
program success.

(i) Bring-up; Integration Testing Netlist will provide Diablo with itg***] validation platform and Diablo will
provide Netlist with a requirements document emgyffi**] in [***] the devices anfi**] .

(iii) [***] agree to makf**] to suppor{***] and[***] requirements of the Products with Netlidts*] .




(e) License. In partial consideration of the design and dtyment of the Netlist Chipset, subject to Secfée)(ii), Netlist
hereby grants Diablo a non-exlcusije?*] license under its Intellectual Property Rights $e the Netlist Technology {&**] and[***] the
Products in accordance with the terms containeeimer

0] Delivery. Upon execution of this Agreement, Netlist wilbgide to Diablo (A) a copy of thg**] to enable
Diablo to design and manufacture the Products Bhdl{ necessarj***] to Diablo in support of the development of the Ricid.

(i) Exclusivity . Subject to Section 2(e)(iii) below, the Netl&tipset and Netlist Technology will be exclusive to
Netlist in that Diablo shall not sell or manufaetwany device constituting the Netlist Chipset otlisieTechnology to or for any party exce
Netlist; provided that Diablo will b[***] and[***] to any third party the Diablo Standard Register.

(iii) JEDEC Standard If for any reason Netlist decides to make awdd@xD/LRD to the market as an industry
standard through JEDEC or other standards bodyl®iaill be [***] under same terms and conditions as offered to thirelparties.
Netlist will provide Diablo with at lea{***] notice of a possible release to any industry stahdady.

(iv) Priority . Diablo hereby agrees that ffit*] of the[***] shall not occur before tH&**] of the[***] unless
Netlist[***] or [***] .

3. Manufacture and Supply of Products.

(@) Agreement to Manufacture. Diablo agrees to make commercially reasonatitetsf pursuant to purchase orders or
changes to purchase orders issued by Netlist areptad in writing by Diablo (“ Purchase Ord&rsto procure Inventory, components and
other supplies and to manufacture, test, assemibtedeliver the Netlist Chipset pursuant to thecBigations for each device of the Netlist
Chipset and to deliver such Netlist Chipset tocalmn designated by Netlist. Except as set fodiein, this Agreement shall not constitute a
requirements contract and Netlist shall not begaitéid to order Products from Diablo.

(b) Forecasts. Netlist shall provide eadi**] rolling forecast report (“ Foreca$tof its Products requirements. The first
[***] of each Forecast will be done of*&f] basis. Diablo will respond on[&*] basis with a plan for the delivery dates for thst{F**]
of a Forecast. The remainifig*] of each Forecast will be done oft&] basis. Purchase Orders will be done by Netligherbasis of the
[***] Forecast.

0] Netlist shall be committed to purchase[&i] contained within the firgt**] of a Forecast on the delivery date
that Diablo specified in the Forecast. Such pwet@mmmitment (including the payment obligatiosglisbe[***] and any[***] of such
Registers arg**] . For[***] contained in th§***] of a Forecast, Netlist shgit*] such[***] but will be entitled td***] for such Netlist
Chipset by up t¢***] from the delivery date that Diablo had previoustynenitted to meet.

(i) Netlist shall be committed to purchase all Neflibipsets contained within thiE*] of a Forecast on the delivery
date that Diablo specified in the Forecast. Suglelpase commitment (including the payment obliget)shall b¢***] and any[***] of suct
Netlist Chipsets ar[***].  For Netlist Chipsets contained in fi&] of a Forecast, Netlist shdit*] such Netlist Chipsets but will &*]
for such Netlist Chipsets by up ffg*] from the delivery date that Diablo had previoushynmitted to meet.

(c) Purchase Orders. All orders for Netlist Chipset shall be submitte Diablo in writing by mail, email or facsimite the
address set forth on the signature page to thiséxgent, and shall conform to the binding Foredasascordance with Section 3(b). Netlist
shall submit such Purchase Orders to Diablo at léasty (90) days prior to the date of requestelivdry (“ Delivery Date").

(d) Terms and Conditions. Any additional or different terms or conditioinsany communication by Netlist (whether in a
purchase order or otherwise) are hereby rejectddlaall be null and void, irrespective of the meaihNetlist's acceptance. Diablo’s failure
to object to any additional or different provisigm®posed by Netlist shall not constitute a wanfethese terms and conditions, nor constitute
acceptance of any such Netlist's terms and conditicAll orders or contracts must be approved aweted by Diablo at its principal place
of business. The terms and conditions of this Agrent shall be applicable whether or not they tieelaed to or enclosed with the Products
sold hereunder.




(e) Market Share Commitment . Netlist shall also make the following commitmémDiablo in terms of percentage of Ne!
Market Share for the Netlist Chipsets. Netlist MdrShare calculation will exclude shipments fog irg***] and shall not be capped at the
percentages indicated below.

0] A minimum of[***] of Netlist Market Share for the Netlist Chipsetdl we allocated to Diablo if Diablo delivers
working engineering samples of the Product no lgtan[***] and production worthy devices no later tif&r] . This minimum Market
Share commitment will apply to the first year obguction and will be maintained at least, but rextessarily limited td***] Market Share
thereafter for the life of the Products providedttBiablo maintains a commercially reasonable oty of supply sufficient to meet Netlist’
Forecasts.

(i) A minimum of[***] of Netlist Market Share for the Netlist Chipsetdl we allocated to Diablo if Diablo delivers
working engineering samples of the Product no lgtan[***] and production worthy devices no later tif&ri] . This minimum Market
Share commitment will apply to the first year obguction and will be maintained thereafter for lifeeof the Products provided that Diablo
maintains a commercially reasonable continuityugfdy sufficient to meet Netlist's Forecasts.

(iii) The Market Share guarantees listed in (ii) abowdl &le reduced bff**] for every 2 months of delay in
delivering production worthy devices of the Netf#tipset to Netlist. Should Diablo be unable tbvée production worthy devices of the
Netlist Chipset by***] , Netlist will have no further obligations to Diablwhether to purchase Netlist Chipset or to makepayments
beyond the second payment under Exhibit D

(iv) The parties hereby agree that the above MarkeeStammitments are contingent upon Netlist receiving
qualification status on a major leading platfornoa¢ (1) OEM (IBM, RP, or Dell) for RDIMM(s) usine Netlist Chipset and Diablo’s
ability to maintain or reduce sell prices as owttibelow in Exhibit C. If Netlist is not able tecuire a major leading platform at one OEM
if Diablo delivers production devices of the Ndtl&hipset by{***] , Netlist will commit to purchasg**] of the Products from Diablo over a
period of one year.

(v) Audit . Netlist will maintain complete and accurate masofor not less than three (3) years after thisedgent
expires or is terminated. Diablo may audit Negisécords in accordance with this Section; proditieat a nationally recognized accounting
firm retained by Diablo (“Auditor”) will have accedo such records solely for the purposes of canirfig that Netlist has fulfilled its
obligations under Sections (i) - (iv) above.

4, Product Shipment and Inspection.

(@) Shipments. Shipment will be F.O.B. Diablo’s factory, at whitime risk of loss and title will pass to Netligkll freight,
insurance and other shipping expenses, as welyaspecial packing expenses not included in thgiral price quotation for the Products \
be paid by Netlist. The carrier shall be deemetli$fs agent, and any claims for damages in shigmeust be filed with the carrier. Diablo
is authorized to designate a carrier pursuant &is standard shipping practices unless otherspseified in writing by Netlist.

(b) Product Inspection and Acceptance The Products delivered by Diablo will be inspecand tested as required by Netlist
within thirty (30) days of receipt (the “ AcceptanPeriod’). If Products are found to be defective in miteor workmanship and/or fail to
meet the Specifications, Netlist may reject suaidBcts during the Acceptance Period. Productsejetted during the Acceptance Period
will be deemed accepted. Netlist may return re@&roducts pursuant to Section 10(c).




5. Payment Terms, Additional Costs and Price Changes.

€)) Payment Terms. Payment for any products, services or otherscdmsbe paid by Netlist hereunder are due forte-{i45)
days from the date of invoice for Products delideiee Netlist and shall be made in lawful U.S. caog Any amounts not paid when due will
accrue interest at the rate of 1 1/2% per montth@maximum amount allowed by law, if lower. Ietevent that any payment is more than
forty-five (45) days late, Diablo shall have thghti to suspend performance until all payments adenturrent.

(b) Additional Costs .

0] Duties and Taxes All prices quoted are exclusive of federaltes@nd local excise, sales, use and similar duties
and taxes, and Netlist shall be responsible foswth items.

(i) Expediting Charges. Netlist shall be responsible for any expeditthgrges reasonably necessary because of a
change in Netlist's requirements. Diablo shallaad&pproval from Netlist for expediting chargempto incurring any such charge.

(c) Price . The initial maximum average selling price fobéucts is set forth on Exhibit kereto; which shall be subject to
final order acknowledgment from Diablo at the timBurchase Order is placed. Netlist and Diabloagjtee to quarterly pricing sixty (60)
days prior to the beginning of each quarter. Ttieepguidelines set forth in Exhibit C will be thasis for establishing quarterly pricing such
that the original metrics used to define this pstreicture remains reasonably intact. The avesatil@g price is contingent upon Diablo
receiving the minimum Market Share defined in Set8e above, and maintaining market competitiviingeprices to Netlist.

6. Marketing and Other Obligations
€)) Should Diablo meet the full specifications outlifedDxD/LRD within the designated and agreed toetsohedules, Netli
will add Diablo to Netlist's approved vendor listrfboth the Netlist Chipset and Diablo Standardifteg
(b) Joint Promotion and Marketing .
0] Netlist and Diablo will engage in a joint marketieffort providing introductions of each other teithrespective

customers. Netlist shall use best commercial &ffan order to meet Netlist market share obligatito Diablo, by promoting, where possit
the use of Netlist products utilizing Diablo baggdducts. Both parties shall provide appropriatmgnition of the other party’s
contributions.

(i) Joint Press ReleaseNetlist and Diablo will issue a joint press e announcing this relationship and both
parties will agree to the content of the pressasdeand specific timing. Any joint press releasgidloccur only after Netlist has fullfr**]
and[***] of Diablo’s products in Netlist's applications.

(iii) Diablo shall be permitted to identify Netlist as @ustomer and Netlist shall provide a written eadment for the
incorporation into a Diablo press release annountie availability of the Diablo Standard Registermass production. Diablo may identify
to its investors that Netlist is a customer, but weifrain from issuing any press releases ideitgyNetlist as a customer until Netlist has fully
validated the full compliance and functionality@ifiblo’s products in Netlist's applications.




7. Intellectual Property Rights.

€)) [***] . All rights, title and interest in and to the ggsand development of th&*] and[***] of the[***] ; and any
improvement, update, modification or additionaltpahereof, and all dfF**] embodied in th§**] , shall at all times remain the sole and
exclusive property of**] . For purposes of this Agreemen{**] " shall mean the development of a silicon chipusghg the[***]
(including without limitation the packaging) whigbill meet[***] .

(b) [***] . All rights, title and interest in and to the dgsand development of the underlyipiy] of the[***] , the[***] and
all [***] embodied in th¢¥**] , any improvement, update, modification or additioparts thereof, shall at all times remain the soid
exclusive property of**] . For purposes of this Agreemen{;**] " shall mear[***] with regard tq***] and[***] .

8. Confidential Information.

(@) Nondisclosure and Nonuse Each party shall treat as confidential all Cdefitial Information of the other party, shall not
use such Confidential Information except as sahfor this Agreement, and shall use reasonabletsffmt to disclose such Confidential
Information to any third party. Without limitingné foregoing, each of the parties shall use at thassame degree of care which it uses to
prevent the disclosure of its own confidential mf@ation of like importance to prevent the discl@saf Confidential Information disclosed to
it by the other party under this Agreement. Eaatiypshall disclose Confidential Information of thigaer party only to its directors, officers,
employees, and consultants who are required to fizste information in order for such party to cawny the transactions contemplated by this
Agreement and who have signed nondisclosure agrasmsotecting the Confidential Information on dalbsially the same terms as this
Agreement. Each party shall promptly notify theestparty of any actual or suspected misuse orthndamed disclosure of the other party’s
Confidential Information. For purposes of clardimn, the Netlist Technology is the Confidentiafidrmation of Netlist and may not be used
for any purpose other than as set forth in thise&grent, including without limitation use of suchtlié¢ Technology to develop a chip
competitive to the Netlist Chipset.

(b) Exceptions. Notwithstanding the above, neither party shallénliability to the other with regard to any Cal#tial
Information of the other which the receiving pacgn prove (i) was in the public domain at the titneas disclosed or has entered the public
domain through no fault of the receiving party) fias known to the receiving party, without regdtoig, at the time of disclosure, as
demonstrated by files in existence at the timeisdldsure; (iii) is disclosed with the prior writt@pproval of the disclosing party; (iv) was
independently developed by the receiving party euthany use of the Confidential Information, as dastrated by files created at the time of
such independent development; (v) is disclosedyauntsto the order or requirement of a court, adstiative agency, or other governmental
body; provided, however, that the receiving pahallsprovide prompt notice of such court order@guirement to the disclosing party to
enable the disclosing party to seek a protectideroor otherwise prevent or restrict such disclesur

(c) Return of Confidential Information . Upon expiration or termination of this Agreemant at the request of either party,
the other party shall promptly return all Confidahtnformation of the other party.

(d) Remedies. Any breach of the restrictions contained in Béxtion is a breach of this Agreement which majsea
irreparable harm to the nonbreaching party. Archsareach shall entitle the nonbreaching partyjunictive relief in addition to all legal
remedies.

Confidentiality of Agreement . Each party shall be entitled to disclose thatexice of this Agreement, but agrees that the tand
conditions of this Agreement shall be treated asfidential Information and shall not be disclosedhty third party; provided, however, that
each party may disclose the terms and conditiotisi®fAgreement: (i) as required by any court dreotgovernmental body; (ii) as otherwise
required by law; (iii) to legal counsel of the pest (iv) in confidence, to accountants, banks, famahcing sources and their advisors; (V) in
connection with the enforcement of this Agreemenights under this Agreement or (vi) in confideniteconnection with an actual or
proposed merger, acquisition, or similar transactio




9. Indemnification.

€)) Indemnification by Diablo . Diablo agrees, at its own expense, to deferat iis option to settle any claim or action
brought against Netlist on the issue of infringetr@frany patent, copyright, trademark, trade seonesk work right or other intellectual
property right of any third party by the Producssused or distributed within the scope of this Agnent, and to indemnify Netlist against any
and all damages and costs, including legal fees alftourt awards against Netlist under any sumimabr action; providethat Netlist
provides Diablo with (i) prompt written notice aich claim or action, (ii) sole control and authpower the defense or settlement of such
claim or action and (iii) proper and full informaiti and reasonable assistance to defend and/ar aegtisuch claim or action.

0] Injunctions . In the event that any Product is, or in the ahsole opinion is likely to be, enjoined duethe
type of infringement described in Section (a) ah@iablo, at its option and expense, may eithem@dify the Netlist Chipset so that they
become non-infringing, (ii) replace the Netlist @&et with functionally equivalent ndnfringing Products reasonably acceptable to Nedlig
if the foregoing alternatives are not reasonabBilable to Diablo, (iii) accept return of the Pratiiand refund to Netlist the purchase pric
the Products and portion of the NRE payment whitdil e reduced over a four (4) year period und&raight line depreciation.

(i) Exceptions. Diablo will have no liability to the extent thaty such claim is based on the Netlist Technology
would have been avoided but for (i) use or comlamadf the Netlist Chipset with any other productd provided by Diablo or
(i) modification of the Netlist Chipset after detiry by Diablo, unless such use, combination anavadification is authorized in advance in
writing by Diablo.

(b) Indemnification by Netlist . Netlist agrees, at its own expense, to deferat its option to settle any claim or action
brought against Diablo on the issue of infringenwrany patent, copyright, trademark, trade seanesk work right or other intellectual
property right of any third party by the Netlistchmology as used or distributed within the scopthisf Agreement, and to indemnify Diablo
against any and all damages and costs, includgdj fees, that a court awards against Netlist uadgrsuch claim or action; providéuht
Diablo provides Netlist with (i) prompt written nog¢ of such claim or action, (ii) sole control aaathority over the defense or settlement of
such claim or action and (iii) proper and full inftation and reasonable assistance to defend asettée any such claim or action.

(©) Limitation . THE FOREGOING PROVISIONS OF THIS SECTION STATHH ENTIRE LIABILITY AND
OBLIGATION OF EACH PARTY AND THE EXCLUSIVE REMEDY ®& NETLIST, WITH RESPECT TO ANY ALLEGED OR ACTUA
INFRINGEMENT OF PATENTS, COPYRIGHTS, TRADE SECRETEIRADEMARKS OR OTHER INTELLECTUAL PROPERTY
RIGHTS BY THE PRODUCTS OR NETLIST TECHNOLOGY.

(d) Mutual Indemnity . The parties will indemnify each other againgtaas, liabilities, loss, damages and expensedtiegu
from injury or death of any person or loss of omdae to any tangible real or tangible personal gnggo the extent that such injury, death,
loss or damage is proximately caused by the indigmgiparty’s negligent act or omission or intemié misconduct or that of its agents,
employees or subcontractors in connection withpirformance of its obligations under this Agreemprivided that the indemnifying party
has been natified in writing as soon as practicabkny such claim. The indemnifying party willMgathe sole right to control the defense of
all such claims and in no event will the indemnifigarty settle any claim without the indemnifyiray{y’s prior written approval.

(e No Other Liability . IN NO EVENT SHALL DIABLO, ITS SUPPLIERS OR NETHT BE LIABLE TO THE OTHER OR ANY
THIRD PARTY FOR COSTS OF PROCUREMENT OF SUBSTITUPRODUCTS OR SERVICES, LOST PROFITS, DATA OR
BUSINESS, OR FOR ANY INDIRECT, SPECIAL, INCIDENTAIEXEMPLARY OR CONSEQUENTIAL DAMAGES OF ANY KIND
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENTHOWEVER CAUSED AND ON ANY THEORY OF LIABILITY
(WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCEBTRICT LIABILITY OR OTHERWISE). EXCEPT FOR LIABILTY
INDER SECTIONS 8 and 9(a), NEITHER PARTIES TOTAL BNCUMULATIVE LIABILITY ARISING OUT OF OR IN CONNECTION
WITH ANY PRODUCTS PURCHASED BY NETLIST HEREUNDER L IN NO EVENT EXCEED THE PURCHASE PRICE PAID
BY NETLIST FOR SUCH PRODUCTS. THE LIMITATIONS SEFORTH IN THIS SECTION SHALL APPLY EVEN IF DIABLO OR
ITS SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITUF SUCH DAMAGES, AND NOTWITHSTANDING ANY FAILURE
OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.




10. Warranty and Disclaimer.

@ Warranty . Diablo warrants that, for a period of twelve Yh2onths from the date of shipment of the Prodfrors Diablo
(the “ Warranty Period), the Products will conform to the Specificatimneffect as of the date of manufacture. Diabl&SH-ICALLY
DISCLAIMS ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES [NCLUDING LOST PROFITS) WHICH MAY RESULT FROM
THE USE OF PRODUCTS PURCHASED HEREUNDER. This fediwarranty extends only to Netlist as originalghaser unless
otherwise agreed upon in writing by Diablo.

(b) Exclusions. The foregoing warranty shall not apply if thdetgive Products (i) has been subjected to abuseis®,
neglect, negligence, accident, improper testingraper installation, improper storage, improperdiiaug or use contrary to any instructions
issued by Diablo, (ii) has been repaired or altdrgg@ersons other than Diablo, (iii) has not beestalled, operated, repaired and maintain:
accordance with the documentation or (iv) is attidible to the Netlist Technology. In addition, fbeegoing warranty shall not apply to
Product (i) marked or identified as “sample,” (6aned or provided to Netlist at no cost, or (Which are sold “as is.”

(c) Remedies. If during the Warranty Period or Acceptance &rii) Diablo is notified promptly in writing upodiscovery
of any defect in the Products, including a detailedcription of such alleged defect, (ii) such Ruais are returned, transportation charges
prepaid, to Diablo’s designated manufacturing figcih accordance with Diablo’s then-current retpnocedures, as set forth by Diablo from
time to time, and (iii) Diablo’s inspections andtiedetermine that the Products are indeed deéeatid the Products have not been subjected
to any of the conditions set forth in this Sectithren, as Netlist’s sole remedy and Diablo’s sdikgation under the foregoing warranty,
Diablo will replace without charge the defectiv@@ucts at the earliest commercially reasonable.tidigy Products that have been replaced
under this warranty shall have the same warranigrage as outlined in 10 (a) above.

(d) Disclaimer. EXCEPT FOR THE WARRANTIES SET FORTH IN THIS SEION, DIABLO MAKES NO OTHER
WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, WITH RPECT TO ANY PRODUCTS PROVIDED IN CONNECTION WITH
THIS AGREEMENT, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR /
PARTICULAR PURPOSE, NONINFRINGEMENT, OR ARISING FROCOURSE OF PERFORMANCE, DEALING, USAGE OR
TRADE.

11. Term and Termination.

(@) Term . This Agreement shall become effective on the&f¥e Date of this Agreement and shall continueafperiod of
three years (“ Initial Term). This Agreement shall be extended automaticatlthe end of the initial term or subsequent tefionan
additional one (1) year terms, unless terminategttordance with this Agreement.

(b) Termination for Cause. Either party may terminate this Agreement at timy (i) if the other party breaches any term
hereof and fails to cure such breach within sig)(days after notice of such breach or (ii) if tker party shall be or becomes insolvent, or
if either party makes an assignment for the bewéfireditors, or if there are instituted by or imga either party proceedings in bankruptcy or
under any insolvency or similar law or for reorgaation, receivership or dissolution which procegdsnot dismissed within ninety (90)
days.

(c) Termination for Technical Reasons In the event that after exercising commerciedlgsonable efforts, Diablo is unable
to deliver production worthy Netlist Chipsets doddchnical changes created or requested by Netftetr the establishment of this agreen
either Netlist or Diablo shall have the right tonténate this agreement.

(d) Obligations Upon Termination. The termination or expiration of this Agreemshéll in no way relieve either party from
its obligations to pay the other any sums accrwsdunder prior to such termination or expiration.

(e) Survival of Certain Provisions. Notwithstanding anything to the contrary in tAigreement, the following sections shall
survive termination of this Agreement: 1, 2e, 58,79, 10, 11(d), 12 and 13.




12. Standby Manufacturing Rights . At Netlist's expense, Diablo agrees to depasi & third party escrow account, pursuant to the
terms of an Escrow Agreement (which shall be mlitiedreed by the parties), all engineering drawjimganufacture documents and
instructions and other written materials (includiisgs of suppliers and their addresses), includiathbase tapes necessary to enable Netlist t
manufacture, assemble, test and/or maintain theuets (“ Escrow Material§; which Escrow Materials shall be the Confidentigbimation

of Diablo. Such Escrow Agreement shall be execuiihin thirty (30) days after the Effective Datedashall authorize the release of the
Escrow Materials to Netlist solely for use in adtamce with the terms and conditions of this Agresinmethe event of a Release Condition as
described and to be negotiated in the Escrow Ageaém

13. Miscellaneous.

€)) Amendments and Waivers. Any term of this Agreement may be amended owadhionly with the prior written consent
the parties or their respective successors angressn a document signed in ink by authorizedeegntatives of the parties. Any amendment
or waiver made in accordance with this Sectionldiebinding upon the parties and their respedivecessors and assigns.

(b) Successors and AssignsThe rights and obligations of each party under Agreement shall not be assignable without the
prior written consent of the other party and arngrapt to assign them without that consent will belv Notwithstanding the foregoing, either
party may assign, upon written notice to the otheth the rights and obligations of this Agreenterthe surviving corporation in any merger
or consolidation to which it is a party or to argrgon who acquires all or substantially all ofciépital stock or assets. Any purported tran
assignment or delegation in, violation of the faieg will be null and void and of no force or effec

(c) Governing Law; Attorney Fees and Costs This Agreement and all acts and transactionsyaunt hereto and the rights
and obligations of the parties hereto shall be gma, construed and interpreted in accordancetiviliaws of the State of California, withc
giving effect to principles of conflicts of law.

(d) Titles and Subtitles. The titles and subtitles used in this Agreenagatused for convenience only and are not to be
considered in construing or interpreting this Agneat.

(e) Notices. Any notice required or permitted by this Agreemnghall be in writing and shall be deemed suffitigpon
receipt, when delivered personally or by courieeraight delivery service or confirmed facsimile forty-eight (48) hours after being
deposited in the regular mail as certified or riegiesd mail (airmail if sent internationally) witltogtage prepaid, if such notice is addressed to
the party to be notified at such party’s addresmecsimile number as set forth below, or as subsetiyymodified by written notice.

® Severability . If one or more provisions of this Agreement laeéd to be unenforceable under applicable lawptrées
agree to renegotiate such provision in good faitlorder to maintain the economic position enjopgdach party as close as possible to that
under the provision rendered unenforceable. Iretlant that the parties cannot reach a mutuallgesdyie and enforceable replacement for
such provision, then (i) such provision shall beleded from this Agreement, (ii) the balance of fggeement shall be interpreted as if such
provision were so excluded and (iii) the balancéhefAgreement shall be enforceable in accordariiteits terms.

(9) Entire Agreement. This Agreement, including the Exhibits attachedeto, constitutes the entire agreement betwesn su
parties pertaining to the subject matter heread, raerges all prior negotiations and drafts of thgips with regard to the transactions
contemplated herein. Any and all other writterol agreements existing between the parties heegarding such transactions are expre
canceled.

(h) Independent Contractors. The relationship of Diablo and Netlist estabdidiby this Agreement is that of independent
contractors, and nothing contained in this Agreemgihbe construed (i) to give either party thenmr to direct and control the day-to-day
activities of the other, (ii) to constitute the fi@s as partners, joint venturers, co-owners oemtise as participants in a joint or common
undertaking, or (iii) to allow either party to ctear assume any obligation on behalf of the oftveany purpose whatsoever.




0] Force Majeure . If the performance of this Agreement or any gdiions hereunder is prevented, restricted orfiried
with by reason of fire or other casualty or accidstrikes or labor disputes, war or other violerasgy law, order, proclamation, regulation,
ordinance, demand or requirement of any governmgancy, or any other act or condition beyond thsaorable control of the parties hereto,
the party so affected upon giving prompt noticéhtother parties shall be excused from such padoce during such prevention, restriction
or interference.

) Export Control . Netlist acknowledges and agrees that the Preguothased under this Agreement may be subject to
restrictions and controls imposed by the UnitedeSt&xport Administration Act and the regulationsreunder. Netlist warrants that it will
not export or re-export any products purchase&aftWare licensed, under this Agreement into anynty in violation of such controls or
any other laws, rules or regulations of any couyrgtgte or jurisdiction.

(k) Counterparts . This Agreement may be executed in two or mormterparts, each of which shall be deemed an aligin
and all of which together shall constitute onerimstent.

[Remainder of Page Intentionally Blank ]




IN WITNESS WHEREOF, the parties hereto have exeatthis Agreement effective as of the Effective Date
Netlist, Inc.
By: /gl James P. Perrott

Name: James P. Perrc
Title: SVP Sales & Marketin

Diablo Technologies, Inc.

By: /s Ricardo Badalone
Name: Ricardo Badalon
Title: C.E.O.

[SIGNATURE PAGE TO
DEVELOPMENT AND SUPPLY AGREEMENT]




Exhibit A

Statement of Work See

SOW Document Number MKT-SOW-VTB-001




Exhibit B

Development Schedule

See SOW Document Number MKT-SOW-VTB-001




Netlist Chipset

Exhibit C

Production Price Schedule

2009 2010 2011

2012

[***]

[***]

U S $ [***] U S $ [***] U S $ [***]
U S$ [***] U S$ [***] U S$ [***]

USs$
Uss$

[***]
[***]




Milestone

Exhibit D

NRE Payment Schedule

Payment ($)

Specification sig-off of the Produc
Tape-out of Produc

Engineering sample shipment of Prod
Production status of Produ

Total NRE Paymen

© B B B B

[***]

[-k**]
[-k**]
[***]

[***]




Exhibit 10.11

CERTAIN INFORMATION (INDICATED BY “[***]”) IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Settlement Agreement and Amendment to
Development And Supply Agreement

This Settlement Agreement and Amendment to the Bpueent and Supply Agreement_(* Amendm®nis made this 12 day of
January 2010 (* Amendment Effective DéYdetween Diablo Technologies, Inc., a Canadiapa@tion having a principal place of business
at 290 St. Joseph, Suite 200, Gatineau, Quebe@Y8Y“ Diablo ") and Netlist, Inc., a Delaware corporation havangrincipal place of
business at 51 Discovery, Irvine, CA 92618 (* Nsttl).

RECITALS

Whereas, Netlist entered into a Development angBulgreement with Diablo to have certain produtgsigned and manufactured
by Diablo on September 10, 2008 (* Agreemgnand

Whereas, in the course of performing this Agreetéetparties have had disputes regarding the atiigs and performance under
this Agreement, including the breaches thereof;

WHEREAS, the parties have agreed to compromistie setd resolve all past disputes, liabilities abtigations between them
concerning or regarding the alleged breaches of\tfreement;

WHEREAS, the parties agree that the settlementamehdments embodied in this Agreement are madead faith and shall not
constitute an admission of liability or other adsiig against interest by any party hereto.

Now, therefore, in consideration of the promised e mutual agreements hereinafter set forthjrsiedding to be legally bound,
the parties hereto agree as follows:

AGREEMENTS

1. Purchase and Payment Obligationg/ithin five (5) business days of the Amendmeffie&ive Date, Netlist shall:

(@) Receive a certificate of conformance from Diabktisg[***] as per thg***] depicted if***] between Diablo and
Netlist. Make a payment of UJ***] to Diablo as the NRE Payment mileston&**] " agreed in Exhibit D;

(b) Issue a purchase order to Diablo [fg*] aligned with previously provided forecasts, whitlkalsbe accompanied by an

[***] ,

(c) Provide to Diablo a delivery schedule for all deddetween now and September 2010;




(d) Agree to provide Diablo a budget of*$*] US dollars for each Netlist Chipset qualificationeiach Netlist density
configuration added to the plan of record. Diadiall use these funds solely to 1) purchase DIMidsifNetlist and 2) to purchase Netlist
customer target systems for in-system validatiothefNetlist Chipset.

(e) Agree to jointly initiate a cost benefit analysis tlevelopment of f**] . Should this analysis conclude a development is
necessary, Netlist shall initiate said development.

® Receive from Diablo the items requested below jpiaa including a schedule to address the itemsestqd below
1. Return of al[***] as previously requested (Diablo may request to@hdme quantity to allow fdr**] )
2. [***] for both RD and ID devices[t**] ). In addition, Netlist requests specific testuttessand engineering assessment for

the following parametersf***]

[***] for [***]

Progress report dii**] and Reliability[***]

Errata List of(***] for both RD and ID

Review and finalize the Phase Definition and phegecriteria ([***] ) including[***] phase plan and schedule as well as
Production readiness status

Latest encryptef**] for both RD and ID I/O

On an ongoing basis Diablo will provide any andaathilable information and data which is esseritiaNetlist’'s

qualification efforts for Diablo Chipsets.

oukw

© N

2. Release and Covenant Not to Sue

0] Diablo hereby fully releases and forever dischaigettist, and its respective past, present anddutfficers, directors,
representatives, employees, agents, principalselsblaers, attorneys, assigns, predecessors, sacseaffiliates, and subsidiaries,
from any and all claims, causes of action, dekabijlities, rights to damages, collection, reimlmment, costs, expenses, attorneys’
fees, and rights to injunctive relief, known or apkvn, relating to any alleged breach of this Agreatmby such party prior to the
Amendment Effective Date, including but not limitedany allegation by Diablo that Netlist made iomer use of any Diablo
Confidential Information or any other technologycempassed within Diablo’s Intellectual Property R

(i) Diablo further covenants and agrees that it witla&sert any claim or take any action against dtedli any customer or
business partner of Netlist, or claim that Netikstot entitled to ship products using chips preduirom other suppliers, now or in
the future, based on Netlist's marketing or salprofiucts that utilize chips procured from comparither than Diablo, only with
respect to the followings claims: 1) any claim tNatlist or any customer or business partner ofi$tés using any Confidential
Information of Diablo, provided that Netlist andthi&’s customers and business partners undertdsonable precautions to
maintain the confidentiality of Diablo’s Confideatiinformation; 2) any claim for patent infringendrased on an invention arising
as a consequence of work performed under this Ageeg or 3) that Netlist or its customers or bustnpartners are otherwise using
technology developed by Diablo as a consequene@ded performed under this Agreement. Diablo bgmexpressly waives and
releases any rights it may have at law or in eduityake any legal action or other action as dbedrin this paragraph against Netl
its customers or its business partners. The téumihess partneids used in this paragraph refers to third partiedking with Netlis!
in connection with Netlist products, and such thiedties are only entitled to the protections @ traragraph to the extent of their
work with Netlist.




(iii) Diablo acknowledges that there is a risk that sgibset to the execution of this Amendment, it macdver, incur or
suffer facts and/or claims which were unknown aanticipated at the time this Amendment is execufidblo acknowledges and
agrees that by reason of the releases and covesmttined herein, it is assuming the risk of suicknown facts and/or claims and
agrees that this Amendment applies thereto. Imection therewith, Diablo expressly waives the ligmef Section 1542 of the
California Civil Code, which section provides aidws, and any laws of similar affect applicableaimy jurisdiction:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICHHE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTINGHE RELEASE, WHICH IF KNOWN BY HIM OR HER
MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENWITH THE DEBTOR.”

(iv) Release and Covenant Not to Sue by Netlist

Netlist hereby fully releases, forever dischargas @venants not to sue Diablo and its respectst, present and future officers,
directors, representatives, employees, agentsipais, shareholders, attorneys, assigns, predasessiccessors, affiliates, and
subsidiaries, from any and all claims, causes tbacdebts, liabilities, rights to damages, cdilat, reimbursement, costs, expenses,
attorneys’fees, and rights to injunctive relief, known or nokvn, relating to any alleged breach of this Agreetby such party pric

to the Amendment Effective Date.

(v) The foregoing Releases and Covenants Not to Susohiatended to and do not alter or affect thegattions of either
Netlist or Diablo with respect to the Agreementhlis Amendment, including but not limited to Dialsl@bligations to provide an
escrow deposit or to indemnify Netlist pursuanthte terms of the Agreement.

AMENDMENTS

9. Market Share CommitmentThe following Section 3(e) is hereby amendeiisientirety to read as follows:

“3(e) Market Share CommitmentNetlist shall allocate to Diablo the followingnqeentages of Netlist Market Share for the Netlist
Chipsets unless Netlist Product using Netlist Céiipsupplied by Diablo do not successfully comptetpiired third party qualification.
Netlist shall not bias third party qualificationgaenst Netlist Product using Diablo supplied Nétisipsets

“Netlist Market Share”: shall mean the number oflideChipsets shipped, invoiced or sold, as p&e qualified memory module using
Diablo supplied Netlist Chipsets or separatelymaividual components, by Netlist to any third party

The Market Share Commitment shall not be cappéaeatinimum percentages indicated below. Nethsilsooperate and disclose the
status of and any feedback (whether positive oatieg) to Diablo in connection with Netlissstualification with any customers of the Nel
Chipset.

Netlist agrees not to renegotiate the purchase pifithe Products to achieve or maintain this pesgge:

0] 1st 6 Months of Netlist Productioff**] ; Between 8" and 18 months of Netlist Productjort] ; After 18
month of Netlist Productiorf***] .

(i) In addition, all quantities of Netlist Chipsets &mth in any Purchase Order issued by Netlist i@bl» and
confirmed by Diablo in accordance with this Agreaméut which Diablo is completely unable to fulfghall be
deemed to have been allocated to Diablo.

(iii) Audit . Netlist will maintain complete and accurate meisofor not less than three (3) years after thise&ghent
expires or is terminated. Diablo may audit Negisécords in accordance with this Section, twieeyear, at its
expense; provided that a nationally recognized @aiog firm retained by Diablo (“ Auditd?) will pursuant to a
confidentiality agreement have access to such decswlely for the purposes of confirming that Netttias fulfilled
its obligations under Section (i) above.




(iv) If qualification requirements change in the 12 nherfollowing signing this Amendment, Netlist wilivg Diablo
notice as soon as possible to allow Diablo to psepmremedy. During this period, if the produasinot meet the
customer requirements, Netlist shall make commbyaieasonable efforts to maintain Diablo’s markbare by
increasing shipments to other customers.

9.1 Guaranteed Minimum Allocation

Notwithstanding section 3(e), Netlist shall allac&t Diablo a minimum df**] % of the Netlist total annual consumption[tf]
provided however such allocation shall be limitectmaximum of 100% of the Netlist Market Share.

10. Production Incentive

Netlist shall place §**] pre-paid Purchase Order f6¥*] chipsetd***] at a[***] price of[***] when[***] .
[***] is defined as Netligt**] and (a) unless waived by Netlist, fi*] has[***] and (b) Netlist has receivgt*] .

11. Term. Section 11(a) is hereby amended in its enti@tgad as follows:

“(a) Term . This Agreement shall become effective on the&ffe Date of this Agreement and shall continueafperiod of
three (3) years (“ Initial Terrf). This Agreement shall be extended automaticatlthe end of the initial term or subsequent terms
for an additional one (1) year term, unless termeiddn accordance with this Agreement or unledeeiparty notifies the other party
in writing of its intent not to renew at least Nin€90) days prior to the expiration of the Initieérm or subsequent term.”

16. Section Il (e) shall be amended to include:

The obligations of Diablo under Section 2 of thiméndment will survive, in accordance with the telmaseof, the term and termination of
this Agreement, and will remain in full force anffeet regardless of the cause of any terminatiah @ binding on any successors or assigns.

GENERAL
17. Except as set forth herein, all terms and conditioithe Agreement shall remain in full force affé&. Unless otherwise defined
in this Amendment, capitalized terms used in thiseftdment shall have the same meaning as set fottle iAgreement. This Amendment,

together with the Agreement, constitute the ertgeeement of the parties with respect to the stibjatter hereof, and supersedes any other
agreements, promises, representations or discigssioitten or oral, concerning such subject matter.

IN WITNESS WHEREOF, the parties hereto have exetthiss Amendment effective as of the Amendment &i¥e Date.
Netlist, Inc.

By: /s/ Chun K. Hong
Name: Chun K. Honc
Title:  President, CE(

Diablo Technologies, Inc

By: /s Richard Badalone
Name: Richard Badalon
Title:  President, CE(




EXHIBIT 31.1
CERTIFICATION
I, Chun K. Hong, certify that:
1. I have reviewed this Amendment No.1 to Quarterlpéteon Form 10-Q of Netlist, Inc.; and
2. Based on my knowledge, this report does not comtaynuntrue statement of a material fact or omsitéde a material fact necessary

to make the statements made, in light of the cistances under which such statements were madmislieading with respect to tl
period covered by this report.

Date: April 1, 2011

/s/ Chun K. Hong
Chun K. Hong
President, Chief Executive Officer and ChairmaithefBoarc




EXHIBIT 31.2
CERTIFICATION
I, Gail M. Sasaki, certify that:
1. I have reviewed this Amendment No.1 to Quarterlpéteon Form 10-Q of Netlist, Inc.; and
2. Based on my knowledge, this report does not comtaynuntrue statement of a material fact or omsitéde a material fact necessary

to make the statements made, in light of the cistances under which such statements were madmislieading with respect to tl
period covered by this report.

Date: April 1, 2011

/s/ Gail M. Sasak

Gail M. Sasak
Vice President and Chief Financial Offic




