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PART |. FINANCIAL INFORMATION
Iltem 1. Financial Statements

NETLIST, INC. AND SUBSIDIARIES
Condensed Consolidated Balance Sheets
(in thousands, except par value)

ASSETS
Current assett
Cash and cash equivalel
Investments in marketable securit
Accounts receivable, n
Inventories
Prepaid expenses and other current a:
Total current asse

Property and equipment, r
Long-term investments in marketable securi
Other asset

Total asset

LIABILITIES AND STOCKHOLDERS ' EQUITY
Current liabilities:
Accounts payabl
Accrued payroll and related liabilitit
Accrued expenses and other current liabili
Accrued engineering charg
Current portion of lon-term debt
Deferred gain on sale and leaseback transa
Total current liabilities
Long-term debt, net of current portic
Total liabilities
Commitments and contingenci
Stockholder’ equity:

Common stock, $0.001 par val- 90,000 shares authorized; 25,306 (2010) and 2q20a9) share

issued and outstandi
Additional paic-in capital
Accumulated defici
Accumulated other comprehensive I
Total stockholder equity

Total liabilities and stockholde’ equity
See accompanying notes.

3

(unaudited) (audited)
October 2, January 2,
2010 2010
$ 14,72: $ 9,947

3,42¢ 3,94¢

6,951 4,27:

3,861 2,232

1,52z 854

30,48: 21,25(

4,27¢ 4,77¢

894 941

172 221

$ 35,820 $ 27,19
$ 6,23¢ $ 4,057
1,88¢ 2,332

56€ 60¢<

57:¢ 661

64C 10¢€

20 10¢€

9,917 7,871

1,07¢ 51

10,99t 7,922

25 20

88,81: 71,33

(63,902 (52,026)

(105) (57)

24,82¢ 19,26¢

$ 35,820 $ 27,19
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NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Opions
(in thousands, except per share amounts)

Three Months Ended

Nine Months Ended

October 2, October 3, October 2, October 3,
2010 2009 2010 2009

Net sales $ 10,56t $ 6,44¢ $ 27,75¢ $ 11,78:
Cost of sales(1 7,54¢% 4,87¢ 21,10: 10,507
Gross profil 3,02( 1,567 6,65¢€ 1,27¢
Operating expense

Research and development 4,95¢ 1,97¢ 11,15¢ 5,61¢

Selling, general and administrative 2,98¢ 2,11¢ 8,16: 6,17(

Total operating expens: 7,944 4,09( 19,31¢ 11,78¢

Operating los! (4,929 (2,529 (12,667) (10,519
Other income (expense

Interest income (expense), 1 3 (25) 1 75

Other income, ne — 4 71 134

Total other income (expense), | (3 (21) 72 20¢

Loss before provision (benefit) for income ta (4,927 (2,544 (12,59 (20,30¢)
Provision (benefit) for income tax 12 (45¢%) (713 (409)
Net loss $ (4,939 $ (2,080 $ (11,879 $ (9,897
Net loss per common sha

Basic and dilute $ 0.20) $ 0.11) $ (0.57) $ (0.50
Weighte-average common shares outstand

Basic and dilutes 24,79¢ 19,85¢ 23,42 19,85t
(1) Amounts include sto-based compensation expense as follc

Cost of sale: $ 11 $ 14€ $ 33 3 21z

Research and developme 134 15¢€ 297 262

Selling, general and administrati 26¢ 32¢ 891 758

See accompanying notes.
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NETLIST, INC. AND SUBSIDIARIES
Unaudited Condensed Consolidated Statements of Cafows
(in thousands)

Cash flows from operating activitie
Net loss
Adjustments to reconcile net loss to net cash usegerating activities
Depreciation and amortizatic
Amortization of deferred gain on sale and leaseltsrisactior
Gain on disposal of asse
Stoclk-based compensatic
Changes in operating assets and liabilit
Accounts receivabl
Inventories
Income taxes receivab
Prepaid expenses and other current a:
Other asset
Accounts payabl
Income taxes payab
Accrued payroll and related expen:
Accrued expenses and other current liabili
Accrued engineering charg
Net cash used in operating activit
Cash flows from investing activitie
Acquisition of property and equipme
Proceeds from sales of equipm
Purchase of investments in marketable secul
Proceeds from maturities and sales of investmaentsairketable securitie
Net cash (used in) provided by investing activi
Cash flows from financing activitie
Borrowings on line of cred
Payments on line of crec
Proceeds from public offering, n
Proceeds from exercise of stock options and wag
Proceeds of bank term loi
Payments on del
Net cash provided by (used in) financing activi
Increase (decrease) in cash and cash equivs
Cash and cash equivalents at beginning of p¢

Cash and cash equivalents at end of pe

Supplemental disclosure of r-cash investing activitie:
Unrealized losses from investments in marketabterdges
Purchase of assets under capital l¢

Increase in purchases of property and equipmemti@ddn accounts payak

See accompanying notes.
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Nine Months Ended

October 2, October 3,
2010 2009

$ (11,879 $ (9,897)
1,691 1,71C

(88) (89)

— (118)

1,221 1,22¢

(2,67%) (815)

(1,629 (57)

— 1,88(

(66€) 12€

49 (18)

1,907 1832

— 78

(44¢€) 32C

(39) 17¢

(88) 511

(12,64%) (4,779

(71¢) (89)

— 34z

(2,39 (10,83))

2,917 12,17(

(19€) 1,58¢

3,00( 12,78¢

(3,000 (12,782

16,21( —

54 —

1,50(¢ —
(140) (520)
17,62¢ (520)
4,78( (3,719

9,947 15,21«

$ 14,72.: $ 11,50!
$ 48 3 32
$ 19¢  $ 10€
$ 27C $ —
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NETLIST, INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
October 2, 2010

Note 1—Description of Business

Netlist, Inc. (the “Company” or “Netlist”) designsyanufactures and sells high-performance, logiethasemory subsystems for the
server, storage and communications equipment ngarkae Company’s memory subsystems consist of auatibns of dynamic random
access memory integrated circuits, NAND flash mgmapplication-specific integrated circuits (“ASI¢and other components assembled on
printed circuit boards. The Company primarily netskand sells its products to leading original poqunt manufacturer (“OEM”) customers.
Netlist’'s solutions are targeted at applications where argrplays a key role in meeting system performaecgirements.

Note 2—Summary of Significant Accounting Policies
Basis of Presentation

The interim unaudited condensed consolidated fimhstatements have been prepared in accordanheawdbunting principles generally
accepted in the United States of America (the “Q f8r interim financial information and with thastructions to Securities and Exchange
Commission (“SEC”) Form 10-Q and Article 8 of SE€drlation S-X. These financial statements do ndtigre all of the information and
footnotes required by accounting principles gemgetcepted in the U.S. for complete financialeste¢nts. Therefore, these unaudited
condensed consolidated financial statements shmutéad in conjunction with the Company’s auditedsolidated financial statements and
notes thereto for the year ended January 2, 26&ded in the Company’s Annual Report on Form 1filed with the SEC on February 19,
2010.

The condensed consolidated financial statementsdad herein as of October 2, 2010 are unauditedgkier, they contain all normal
recurring accruals and adjustments that, in thaiopiof the Compang’ management, are necessary to present fairlyotideased consolidat
financial position of the Company and its wholly+oed subsidiaries as of October 2, 2010, the comdlecsnsolidated results of its operations
for the three and nine months ended October 2, a8#i@October 3, 2009, and the condensed consalidath flows for the nine months ended
October 2, 2010 and October 3, 2009. The restitperations for the three and nine months endeadli@c 2, 2010 are not necessarily
indicative of the results to be expected for thHeyfeiar or any future interim periods.

Reclassifications
Certain amounts in the 2009 financial statementg leeen reclassified to conform to the current yeasentation.
Principles of Consolidation

The condensed consolidated financial statementsdadhe accounts of Netlist, Inc. and its whollyreed subsidiaries. All intercompany
balances and transactions have been eliminateahisotidation.

Fiscal Year

The Company operates under a 52/53-week fiscalgmding on the Saturday closest to December 3t figeal 2010, the Company’s
fiscal year is scheduled to end on January 1, 20itilwill consist of 52 weeks. Each of the Comparfiiyss three quarters in a fiscal year is
comprised of 13 weeks.

Use of Estimates

The preparation of financial statements in conftymiith accounting principles generally acceptethia U.S. requires management to
make estimates and assumptions that affect thetegpamounts of assets and liabilities and discséicontingent assets and liabilities at the
date of the condensed consolidated financial sttésnand the reported amounts of net sales arehegp during the reporting period. By tt
nature, these estimates and assumptions are stptinherent degree of uncertainty. Significesttmates made by management include,
among others, provisions for uncollectible recelgaland sales returns, warranty liabilities, vabrabf inventories, fair value of financial
instruments, impairment of long-lived assets, stbaked compensation expense and realization ofrddfeax assets. The Company bases its
estimates on historical experience, knowledge ofetu conditions and our beliefs of what could adauthe future considering available
information. The Company reviews its estimatesomngoing basis. The actual results experienced b tirapany may differ materially a
adversely from its estimates. To the extent thezavaaterial differences between the estimatestamddtual results, future results of operations
will be affected.
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Revenue Recognition

The Company’s revenues primarily consist of prodaes of higtperformance memory subsystems to OEMs. Revenuesnalside sale
of excess component inventories to distributorsa@hdr users of memory integrated circuits (“ICsSuch sales amounted to less than $0.1
million for each of the three and nine months en@etbber 2, 2010, and totaled approximately $0Jéaniand $0.7 million, respectively, for
each of the three and nine months ended Octol#908.

The Company recognizes revenues in accordancetlvdthinancial Accounting Standards Board (“FASBgcaAunting Standards
Cadification (“ASC”) Topic 605. Accordingly, thednpany recognizes revenues when there is persuagkence of an arrangement, product
delivery and acceptance have occurred, the salesiprfixed or determinable, and collectibility thie resulting receivable is reasonably
assured.

The Company generally uses customer purchase arddfsr contracts as evidence of an arrangemetivedeoccurs when goods are
shipped for customers with FOB Shipping Point teemd upon receipt for customers with FOB Destimateyms, at which time title and risk
of loss transfer to the customer. Shipping docusarg used to verify delivery and customer accegtafihe Company assesses whether the
sales price is fixed or determinable based on #yenent terms associated with the transaction aretheh the sales price is subject to refund.
Customers are generally allowed limited rightsetfirn for up to 30 days, except for sales of excesgponent inventories, which contain no
right-of-return privileges. Estimated returns arevided for at the time of sale based on historggderience or specific identification of an
event necessitating a reserve. The Company offstaralard product warranty to its customers anchbasther post-shipment obligations. The
Company assesses collectibility based on the evediiness of the customer as determined by cobditks and evaluations, as well as the
customer’s payment history.

All amounts billed to customers related to shippamgl handling are classified as revenues, whileasils incurred by the Company for
shipping and handling are classified as cost afssal

Cash and Cash Equivalents

Cash and cash equivalents consist of cash andtgnortinvestments with original maturities of threenths or less, other than short-term
investments in securities that lack an active ntarke

Investments in Marketable Securities

The Company accounts for its investments in mabtetsecurities in accordance with ASC Topic 320e Tompany determines the
appropriate classification of its investments attilme of purchase and reevaluates such desigretieach balance sheet date. The Company’s
investments in marketable securities have beesifils and accounted for as available-for-sale dasemanagement’s investment intentions
relating to these securities. Available-for-saleusities are stated at market value, generallydasemarket quotes, to the extent they are
available. Unrealized gains and losses, net ofiegiple deferred taxes, are recorded as a compofietiter comprehensive income (loss).
Realized gains and losses and declines in valigeplitb be other than temporary are determined b@aséle specific identification method &
are reported in other income, net in the unauditedlensed consolidated statements of operations.

The Company generally invests its excess cashrimedtic bank-issued certificates of deposit whiatnycBederal deposit insurance,
money market funds and highly liquid debt instrutsesf U.S. municipalities, corporations and the ..g&ernment and its agencies. All hig
liquid investments with stated maturities of threenths or less from the date of purchase are @iledsis cash equivalents; all investments
stated maturities of greater than three monthglassified as investments in marketable securities.

Fair Value of Financial Instruments

The Company’s financial instruments consist priatlipof cash and cash equivalents, investmentsarkaetable securities, accounts
receivable, accounts payable, accrued expensededmdnstruments. Other than for certain investsi@nauction rate securities (see Note 4)
commercial paper and short-term corporate bonésfaih value of the Company’s cash equivalentsiamestments in marketable securities is
determined based on quoted prices in active maf@etdentical assets or Level 1 inputs. Becaud@eir short-term nature, commercial paper
and short-term corporate bonds are not frequergtied. Although there are observable quotes &sdlsecurities, the markets are not
considered active. Accordingly, the fair valueshase investments are based on Level 2 inputs. Cdmpany recognizes transfers between
Levels 1 through 3 of the fair value hierarchytest beginning of the reporting period. The Compbaljeves that the carrying values of all
other financial instruments approximate their cotfair values due to their nature and respectivatibns.

7
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Allowance for Doubtful Accounts

The Company evaluates the collectibility of accewetceivable based on a combination of factorsates where the Company is awar
circumstances that may impair a specific custorragsibty to meet its financial obligations subsequi the original sale, the Company will
record an allowance against amounts due, and theeelbice the net recognized receivable to the afrtberCompany reasonably believes will
be collected. For all other customers, the Compangrds allowances for doubtful accounts basedaoiiynon the length of time the
receivables are past due based on the terms ofitfieating transaction, the current business emvirent and its historical experience.
Uncollectible accounts are charged against thevalhee for doubtful accounts when all cost effectieenmercial means of collection have
been exhausted.

Concentration of Credit Risk

Financial instruments that potentially subject @@mpany to significant concentrations of credik iensist principally of cash and cash
equivalents, investments in marketable securitied,accounts receivable.

The Company invests its cash equivalents primaritponey market funds. Cash equivalents are magdavith high quality institution:
the composition and maturities of which are redylaronitored by management. The Company had $0llibmbf Federal Deposit Insurance
Corporation insured cash and cash equivalents @t®c2, 2010. Investments in marketable secaritie generally in high-credit quality debt
instruments with an active resale market. Suchdtments are made only in instruments issued orreltbby high-quality institutions. The
Company has not incurred any credit risk lossested|to these investments.

The Company'’s trade accounts receivable are priynderived from sales to OEMs in the computer indusThe Company performs
credit evaluations of its customers’ financial citioth and limits the amount of credit extended wkieemed necessary, but generally requires
no collateral. The Company believes that the commagan of credit risk in its trade receivablesrisderated by its credit evaluation process,
relatively short collection terms, the high levékeedit worthiness of its customers (see Notealjl foreign credit insurance. Reserves are
maintained for potential credit losses, and sushds historically have not been significant andelia@en within management’s expectations.

Inventories

Inventories are valued at the lower of actual togturchase or manufacture the inventory or ndizadale value of the inventory. Cost is
determined on an average cost basis which approesm@tual cost on a first-in, first-out basis amdudes raw materials, labor and
manufacturing overhead. At each balance sheet tiet€ompany evaluates its ending inventory qtieaton hand and on order and records a
provision for excess quantities and obsolescenoemy other factors, the Company considers histodieaand and forecasted demand in
relation to the inventory on hand, competitivengfsgroduct offerings, market conditions and prodifetcycles when determining
obsolescence and net realizable value of raw nadiaxientory. Provisions are made to reduce exaesdsolete inventories to their estimated
net realizable values. Once established, witens are considered permanent adjustments tmgtdasis of the excess or obsolete inventc

Property and Equipment

Property and equipment are recorded at cost angciefed on a straight-line basis over their edteahaiseful lives, which generally range
from three to seven years. Leasehold improvementsegorded at cost and amortized on a straightHasis over the shorter of their estimated
useful lives or the remaining lease term.

Impairment of Long-Lived Assets

The Company evaluates the recoverability of theyaay value of long-lived assets held and usedsimperations for impairment on at
least an annual basis or whenever events or chamgesumstances indicate that their net book @ahay not be recoverable. When such
factors and circumstances exist, the Company caespiae projected undiscounted future net cash famssciated with the related asset or
group of assets over their estimated useful ligesrest their respective carrying amount. Thesgepted future cash flows may vary
significantly over time as a result of increasethpetition, changes in technology, fluctuations ém@nd, consolidation of our customers and
reductions in average selling prices. If the dagyalue is determined not to be recoverable ffotare operating cash flows, the asset is
deemed impaired and an impairment loss is recodriz¢he extent the carrying value exceeds thenaestid fair value of the asset. The fair
value of the asset or asset group is based on inaake2 when available, or when unavailable, ocalimited expected cash flows.

8
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Warranties

The Company offers warranties generally ranginghfane to three years, depending on the produchegdtiated terms of the purchase
agreements with customers. Such warranties rethgr€ompany to repair or replace defective prodetcirned to the Company during the
warranty period at no cost to the customer. Waigargre not offered on sales of excess componeaniary. The Company records an
estimate for warranty-related costs at the timsabé based on its historical and estimated progtigtn rates and expected repair or
replacement costs (see Note 3). Such costs hategibddly been consistent between periods and withiilnagement’s expectations and the
provisions established.

Stock-Based Compensation

The Company accounts for equity issuances to ngulegmes in accordance with ASC Topic 505. All sactions in which goods or
services are the consideration received for theaisse of equity instruments are accounted for baedtie fair value of the consideration
received or the fair value of the equity instrumisstied, whichever is more reliably measurable. mbasurement date used to determine the
fair value of the equity instrument issued is thdier of the date on which the third-party perfamoe is complete or the date on which it is
probable that performance will occur.

In accordance with ASC Topic 718, employee andctlirestock-based compensation expense recogniz@tydhe period is based on the
value of the portion of stock-based payment awtrdsis ultimately expected to vest during the @eri Given that stock-based compensation
expense recognized in the condensed consolidattshstnts of operations is based on awards ultipnatglected to vest, it has been reduced
for estimated forfeitures. ASC Topic 718 requiredditures to be estimated at the time of grantravised, if necessary, in subsequent periods
if actual forfeitures differ from those estimat&be Company’s estimated average forfeiture ratevased on historical forfeiture experience
and estimated future forfeitures.

The fair value of common stock option awards to leyges and directors is calculated using the Bfackeles option pricing model. The
Black-Scholes model requires subjective assumptiegarding future stock price volatility and expttime to exercise, along with
assumptions about the risk-free interest rate apdeted dividends, which affect the estimatedvalues of the Company’s common stock
option awards. The expected term of options grhigtealculated as the average of the weightedngeperiod and the contractual expiration
date of the option. This calculation is basedtengafe harbor method permitted by the SEC innmestsawhere the vesting and exercise terms
of options granted meet certain conditions and elierited historical exercise data is availabldhe®xpected volatility is based on the
historical volatility of the Company’s common stockhe risk-free rate selected to value any padicgrant is based on the U.S. Treasury rate
that corresponds to the expected term of the grié@ttive as of the date of the grant. The expedieidend assumption is based on the
Company’s history and management’s expectationrdéyg dividend payouts. Compensation expensedarmon stock option awards with
graded vesting schedules is recognized on a strtighbasis over the requisite service periodtiigr last separately vesting portion of the
award.

The Company recognizes the fair value of restristedk awards issued to employees and outsidetdiscas stock-based compensation
expense on a straight-line basis over the vesgmigpg for the last separately vesting portion & #twards. Fair value is determined as the
difference between the closing price of our comrsimtk on the grant date and the purchase prideeofestricted stock award, if any, reduced
by expected forfeitures.

Income Taxes

Under ASC Topic 270, the Company is required tastdis effective tax rate each quarter to be est with the estimated annual
effective tax rate. The Company is also requirecttmrd the tax impact of certain discrete itenmgjswal or infrequently occurring, including
changes in judgment about valuation allowanceseffiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax berefitoe recognized are excluded from the
estimated annual effective tax rate. The impasiugh an exclusion could result in a higher or loeféective tax rate during a particular
quarter, based upon the mix and timing of actualiegs versus annual projections.

Deferred tax assets and liabilities are recogninaéflect the estimated future tax effects, calted at currently effective tax rates, of
future deductible or taxable amounts attributablevents that have been recognized on a cumuladisis in the condensed consolidated
financial statements. A valuation allowance reldtea net deferred tax asset is recorded whamitore likely than not that some portion of
deferred tax asset will not be realized.
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ASC Topic 740 prescribes a recognition thresholtlrmeasurement requirement for the financial statémezognition of a tax position
that has been taken or is expected to be takertanraturn and also provides guidance on de-ratiognclassification, interest and penalties,
accounting in interim periods, disclosure, andgiton. Under ASC Topic 740 the Company may onlyognize or continue to recognize tax
positions that meet a “more likely than not” threlsh

Research and Development Expenses
Research and development expenditures are expenselperiod incurred.
Collaborative Arrangement

The Company has entered into a collaborative aenauegt with a partner in order to develop produstagicertain of the Company’s
proprietary technology. Under the arrangementdtheelopment partner was granted a non-exclusteasie to specified intellectual property
for exclusive use in the development and produatioASIC chipsets for the Company. Both the Conypamd the development partner
provided and continue to provide engineering ptajegnagement resources at their own expense. @reapment partner is entitled to non-
recurring engineering fees based upon the achieveofielevelopment milestones, and to a minimumipordf the Company’s purchasing
allocations for the component. Expenses incurretipaid to the development partner are includadsearch and development expense in the
accompanying condensed consolidated statemenfseodtions.

Comprehensive Loss

ASC Topic 220 establishes standards for reportihthdisplaying comprehensive income and its compisnerthe condensed consolida
financial statements. Accumulated other comprelvenisiss includes unrealized gains or losses on etalle securities.

Risks and Uncertainties

The Company’s operations in the People’s Repulflichina (“PRC") are subject to various politicakagraphical and economic risks
and uncertainties inherent to conducting busine€zhina. These include, but are not limited top(jential changes in economic conditions in
the region, (i) managing a local workforce thatynsabject the Company to uncertainties or certegulatory policies, (iii) changes in other
policies of the Chinese governmental and regulaagmgncies, and (iv) changes in the laws and psliciehe U.S. government regarding the
conduct of business in foreign countries, generaltyn China, in particular. Additionally, the @lese government controls the procedures by
which its local currency, the Chinese Renminbi (“BW] is converted into other currencies and by vahiévidends may be declared or capital
distributed for the purpose of repatriation of éags and investments. If restrictions in the casign of RMB or in the repatriation of earnings
and investments through dividend and capital distidn restrictions are instituted, the Companyismtions and operating results may be
negatively impacted. Restricted net assets o€rapany’s subsidiary in the PRC totaled $2.5 milleond $2.7 million at October 2, 2010 and
January 2, 2010, respectively.

Foreign Currency Re-measurement

The functional currency of the Company’s foreighsdiary is the U.S. dollar. Local currency finaal@tatements are re-measured into
U.S. dollars at the exchange rate in effect ab@bialance sheet date for monetary assets anlitigsbénd the historical exchange rate for
nonmonetary assets and liabilities. Expenses amgegesured using the average exchange rate foetimdpexcept items related to
nonmonetary assets and liabilities, which are rasueed using historical exchange rates. All re-m@asent gains and losses are included in
determining net loss.

Net Loss Per Share

Basic net loss per share is calculated by divigiegloss by the weighted-average common sharetaadtsg during the period, excluding
unvested shares issued pursuant to restricted atvamels under our share-based compensation plihged net loss per share is calculated by
dividing the net loss by the weighted-average sharel dilutive potential common shares outstandining the period. Dilutive potential
shares consist of dilutive shares issuable upoexkecise or vesting of outstanding stock optiams r@stricted stock awards, respectively, and
the exercise of warrants, computed using the trgastack method. In periods of losses, basic alutedl loss per share are the same, as the
effect of stock options, unvested restricted slaarards and warrants on loss per share is antingilut

10
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New Accounting Pronouncements

In September 2009, the FASB issued Accounting StatsdUpdate (“ASU”) 2009-13ultiple-Deliverable Revenue Arrangements
(“ASU 2009-13"), which amends the revenue guidameger ASC Topic 605, which describes the accourfingnultiple element
arrangements. ASU 20038 addresses how to determine whether an arrangémvefving multiple deliverables contains morerhane unit o
accounting and how arrangement consideration beatheasured and allocated to the separate uratscofinting in the arrangement. ASU
2009-13 is effective on a prospective basis forGbenpany’s fiscal year 2011, with earlier adopt@mmitted. The Company is currently
evaluating the adoption of ASU 2009-13 and the ichplaat ASU 2009-13 will have on its condensed otidated financial statements.

In September 2009, the FASB issued ASU 2009ckttain Revenue Arrangements That Include Soft&émentg“ASU 2009-14),
which excludes tangible products containing sofexamponents and non-software components thatifumittgether to deliver the product’s
essential functionality from the scope of ASC Ta@85, which describes the accounting for softwakenue recognition. ASU 2009-14 is
effective on a prospective basis for the Compafigtzal year 2011, with earlier adoption permittéithe Company is currently evaluating the
impact that ASU 2009-14 will have on its condensedsolidated financial statements.

Note 3—Supplemental Financial Information
Inventories

Inventories consist of the following (in thousands)

October 2, January 2,
2010 2010
Raw materials $ 2,100 % 997
Work in proces: 34t 34z
Finished good 1,41 893
$ 3,861 $ 2,232

Warranty Liability

The following table summarizes the activity relatedhe warranty liability (in thousands):

Nine Months Ended

October 2, October 3,
2010 2009
Beginning balanc $ 24C 3 277
Charged to costs and expen 17¢€ 122
Usage (219 (155)
Ending balanc: $ 202§ 244

The warranty liability is included as a componeh&ccrued expenses and other current liabilitihénaccompanying condensed
consolidated balance sheets.
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Facility Relocation Costs

The following table summarizes the activity relatedhe Company’s accrual for facility relocatiossts during the nine months ended
October 2, 2010 and October 3, 2009 (in thousands):

Nine Months Ended

October 2, October 3,
2010 2009
Beginning balanc $ 84 $ 80
(Reduction) increase in expected cc (28) 61
Net payment: (10) (16)
Ending balanc: $ 46 3 128

In May 2009, the Company entered into an agreemoesublease a portion of its new domestic headgrgafacility to another tenant at a
discount from the rent required under its leasern@gment. As a result, the Company recorded antiath@il charge of approximately $61,000.
In February 2010, the sublessor vacated the spatd had subleased. The Company determinedhbagpace could be used in its operatic
As a result, the Company reversed $28,000 of itsuat for facility relocation costs. The resultiegpense increase and reduction are included
as a component of selling, general and adminiggakpenses in the accompanying condensed consalideatement of operations for the r
months ended October 2, 2010 and October 3, 2009.

The liability for facility relocation costs is inatled as a component of accrued expenses and othentcliabilities in the accompanying
condensed consolidated balance sheets.

Comprehensive Loss

The components of comprehensive loss, net of taxesist of the following (in thousands):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009

Net loss $ (4,939 $ (2,08¢) $ (11,879 $ (9,897
Other comprehensive los
Change in net unrealized gain (loss) on investmeetsof

tax (2) (6) (48) 32
Total comprehensive lo: $ (4940 $ (2099 $ (11,920 $ (9,86¢)

Accumulated other comprehensive loss reflectechercondensed consolidated balance sheets at O&op@t0 and January 2, 2010,
represents accumulated net unrealized losses estinents in marketable securities.

Computation of Net Loss Per Share

Basic and diluted net loss per share is calculbyedividing net loss by the weighted-average comsitares outstanding during the
period. The following table sets forth the compiataf net loss per share (in thousands, excepsipere data):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009
Numerator: Net los $ (4,939 $ (2,080 $ (11,879 $ (9,897)
Denominator: Weighte-average common shares outstand
basic and dilute: 24,79¢ 19,85¢ 23,42: 19,85¢
Net loss per share, basic and dilu $ (020 $ (011 % (05) $ (0.50
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The following table sets forth potentially dilutieemmon share equivalents, consisting of shareslids upon the exercise or vesting of
outstanding stock options and restricted stock dsyaespectively, and the exercise of warrants peted using the treasury stock method.
These potential common shares have been excludedtfre diluted net loss per share calculations alaevtheir effect would be anti-dilutive
for the periods then ended (in thousands):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009
Common share equivaler 1,77¢ 60C 1,97¢ 42C

The above common share equivalents would have ibekrded in the calculation of diluted earnings peare had the Company reported
net income for the periods then ended.

Major Customers

Net sales to some of the Company’s OEM custometade memory modules that are qualified by the Camypdirectly with the OEM
customer and sold to electronic manufacturing ses/providers (“EMSs”), for incorporation into praxds manufactured exclusively for the
OEM customer or in some instances, to facilitagglitrand logistics. These net sales to EMSs hasterigally fluctuated period to period as a
portion of the total net sales to the OEM customéist sales to Hon Hai Precision Industry Co. Lath EMS operating under the trade name
Foxconn that purchases memory modules from the @agnfor incorporation into products manufacturedlesively for Dell, Inc. (“Dell”),
represented approximately 94% and 61% of net salBgll for the nine months ended October 2, 204d @ctober 3, 2009, respectively.
Arrow Electronics Inc. (“Arrow”) is an EMS for DRBlectronics, Inc. (“DRS Electronics”). Substantiall of the Companys products sold |
Arrow are incorporated into components manufactimedRS Electronics. Similarly, Flextronics Intational Ltd. (“Flextronics”) distributes
substantially all of the products purchased from@ompany to F5 Networks, Inc. (“F5 Networks”). efiollowing table sets forth sales to
customers comprising 10% or more of the Compangtssales for the periods presented:

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009

Customer:

Dell (including Foxconn 69% 47% 53% 48%
Flextronics (F5 Networks 13% *% 25% *%
Arrow Electronics (DRS Electronic *% 10% *% 13%
Hewlett Packart *0% 18% *0p 10%

* less than 10% of net sales

The Companys accounts receivable are concentrated with twibmess at October 2, 2010 representing approxima@d and 18%, at
two customers at January 2, 2010, representingpajppately 68% and 10%, of aggregate gross recedgaldl significant reduction in sales to,
or the inability to collect receivables from, arsficant customer could have a material adverseachpn the Company. The Company
mitigates risk associated with foreign receivalllgpurchasing comprehensive foreign credit insuzanc

Cash Flow Information

The following table sets forth cash (received) garincome taxes and interest for the periodsgoresd (in thousands):

Nine Months Ended

October 2, October 3,
2010 2009
Income taxe: $ (725) $ (1,175
Interest $ 52 % 78

13
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Note 4—Fair Value Measurements

The following tables detail the fair value measueats within the fair value hierarchy of the Compangvestments in marketable
securities (in thousands):

Fair Value Measurements at October 2, 2010 Usir

Quoted Prices Significant
in Active Other Significant
Fair Value at Markets for Observable Unobservable
October 2, Identical Assets Inputs Inputs
2010 (Level 1) (Level 2) (Level 3)
Available-for-sale debt securitie
Obligations of the U.S. governme $ 1,00C $ 1,00C $ — $ —
Federal agency notes and bol 501 501 — —
Corporate notes and bon 1,92¢ — 1,92t —
Auction and variable floating rate not 894 — — 894
Total $ 4,32 % 1501 $ 1,92t $ 894
Fair Value Measurements at January 2, 2010 Using
Quoted Prices Significant
in Active Other Significant
Fair Value at Markets for Observable Unobservable
January 2, Identical Assets Inputs Inputs
2010 (Level 1) (Level 2) (Level 3)
Available-for-sale debt securitie
Obligations of the U.S. governme $ 997 $ 997 $ — $ —
Federal agency notes and bol 61 61 — —
Commercial pape 1,04¢ 1,04¢ — —
Corporate notes and bon 1,84: 1,84: — —
Auction and variable floating rate not 941 — — 941
Total $ 4,89 $ 3,94¢ $ — $ 941

As of January 3, 2010, the Company reclassifiethitsstments in commercial paper and corporatesreme bonds, with a fair value of
$2.9 million, from assets measured at fair valuagikevel 1 inputs to assets measured at fair vasileg Level 2 inputs. The transfer resulted
solely from management’s reassessment of the tdhaativity in the secondary market for these inments, which historically has been low
due to the short-term nature of the instrumentsindement does not believe that the reassessmeamy imay reflects a change in the actual
liquidity or credit quality of these investmenfEhe reassessment was precipitated by a changetodial institutions in connection with the
Company’s new revolving credit agreement (see 8pte

Fair value measurements using Level 3 inputs indhke above relate to the Company’s investmendsiation rate securities. Level 3
inputs are unobservable inputs used to estimattathealue of assets or liabilities and are uéitizo the extent that observable inputs are not
available.

The following table provides a reconciliation oétheginning and ending balances for the Comparsgsta measured at fair value using
Level 3 inputs (in thousands):

Nine Months Ended

October 2, October 3,
2010 2009
Beginning balanc $ 941 $ 96(
Unrealized (loss) gain included in other comprehenoss (47 15
Ending balanc: $ 894 $ 97¢
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Note 5—Investments in Marketable Securities

Investments in marketable securities consist ofahewing (in thousands):

October 2, 2010

Net

Amortized Unrealized Fair

Cost Gain (Loss) Value
Obligations of the U.S. governme $ 1,00C $ — 3 1,00(¢
Federal agency notes and bo 501 — 501
Corporate notes and bon 1,92: 2 1,92¢
Auction and variable floating rate not 1,001 (107 894
$ 4,428 % (105) $ 4,32(

January 2, 2010
Net

Amortized Unrealized Fair

Cost Gain (Loss) Value
Obligations of the U.S. governme $ 997 ¢ — 3 997
Federal agency notes and bo 61 — 61
Commercial pape 1,04¢ — 1,04¢
Corporate notes and bon 1,83¢ 4 1,84:
Auction and variable floating rate not 1,00z (61) 941
$ 4947 $ 57 $ 4,89(

Realized gains and losses on the sale of investnmemtarketable securities are determined usingpkeeific identification method.
Net realized gains and losses recorded were noifisgnt in any of the periods reported up

The following table provides the breakdown of inwesnts in marketable securities with unrealizeddsgin thousands):

October 2, 2010
Continuous Unrealized Loss

Less than 12 months 12 months or greater
Fair Unrealized Fair Unrealized
Value Loss Value Loss
Auction and variable floating rate nof $ — 8 — $ 894 $ (107)

January 2, 2010
Continuous Unrealized Loss

Less than 12 months 12 months or greater
Fair Unrealized Fair Unrealized
Value Loss Value Loss
Corporate notes and bon $ 366 $ (1) — —
Auction and variable floating rate not — — 941 (61)
$ 366 $ 1 $ 941 $ (61)

As of October 2, 2010 and January 2, 2010, the Goypeld two and four investments, respectivelgt there in an unrealized loss
position.
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Auction Rate Securities

Disruptions in the credit market continue to adebraffect the liquidity and overall market for oo rate securities. As of October 2,
2010 and January 2, 2010, the Company held twestments in auction rate securities with a totathase cost of $1.0 million. These two
investments represent (i) a Baal rated, fully iedudebt obligation of a municipality and (ii) an A8ed debt obligation backed by pools of
student loans guaranteed by the U.S. Departmebdotation. Given the insufficient observable markptts and related information
available, the Company has classified its investmgnauction rate securities within Level 3 of ta& value hierarchy (see Note 4).

The Company does not believe that the currentilliy of its investments in auction rate secusitvall materially impact its ability to
fund its working capital needs, capital expendsuse other business requirements. The Company, \eweemains uncertain as to when
liquidity will return to the auction rate marketghether other secondary markets will become availabwhen the underlying securities may
be called by the issuer. Given these and otherrtaioes, the Company’s investments in auctioe sscurities have been classified as long-
term investments in marketable securities in tltmapanying unaudited condensed consolidated bakirests. The Company has concluded
that the estimated gross unrealized losses on thesstments, which totaled approximately $107,806 $42,000 at October 2, 2010 and
January 2, 2010, are temporary because (i) the @oynipelieves that the absence of liquidity thatda=irred is due to general market
conditions, (ii) the auction rate securities conério be of a relatively high credit quality anterest is paid as due and (iii) the Company has
the intent and ability to hold these investmenttl arecovery in the market occurs.

Other Investments in Marketable Securities

Excluding its auction rate securities, the gros®alized losses on the Company’s other investnientsarketable securities totaled
approximately $1,000 as of January 2, 2010. There no securities other than auction rate seeariti an unrealized loss position at
October 2, 2010. The fair value of the Compangigestments was determined based on Level 1 and Ramputs, consisting of quoted prices
from actual market transactions for identical irtagents.

The Company maintains an investment portfolio afougs holdings, types and maturities. The Companmgsts in instruments that
meet high quality credit standards, as specifidtsimvestment policy guidelines. These guideligererally limit the amount of credit
exposure to any one issue, issuer or type of imstni. The fair value of the Company’s investmentsharketable securities could change
significantly in the future and the Company mayréguired to record other-than-temporary impairngdrarges or unrealized losses in future
periods.

The following table presents the amortized costfairdvalue of the Company’s investments in markktaecurities classified as
available-for-sale at October 2, 2010 by contrdaneturity (in thousands):

October 2, 2010

Amortized Fair
Cost Value
Maturity
Less than one ye: $ 3,42 % 3,42¢
Greater than two year: 1,001 894
$ 4,428 $ 4,32(

*  Comprised of auction rate securities which gengtadlve reset dates of 90 days or less but finakactual maturity dates in excess of 15
years.

Note 6—Credit Agreement

On October 31, 2009, the Company entered intoditagreement with Silicon Valley Bank, which wasended on March 24, 2010,
June 30, 2010 and September 30, 2010. Curreh#ycredit agreement provides that the Company oenoWw up to the lesser of (i) 80% of
eligible accounts receivable, or (ii) $10.0 milliothe Company has the option to increase creditahility to $15.0 million at any time
through the maturity date of September 30, 201jestito the conditions of the credit agreement.

The credit agreement contains an overall sublifftl®.0 million to collateralize the Compasycontingent obligations under letter:
credit, foreign exchange contracts and cash manageservices. Amounts outstanding under the ovenllimit reduce the amount available
pursuant to the credit agreement. At October 202&tters of credit in the amount of $2.9 millimere outstanding. The letters of credit
expire on various dates through October 31, 2011.
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Interest is payable monthly at either (i) primegplu25%, as long as the Company maintains $8.%omith revolving credit
availability plus unrestricted cash on deposit With bank, or (i) prime plus 2.25%. Additionalthe credit agreement requires payments for
an unused line, as well as anniversary and eanlyination fees, as applicable.

In connection with the September 30, 2010 amendn$gliton Valley Bank extended a $1.5 million telman, which bears interest at
a rate of prime plus 1.75%. The Company is reguioemake equal monthly principal payments whidhlt$0.5 million annually, and a
balloon payment of $0.5 at maturity. Any remaininmgaid principal is due upon maturity of the ctedjreement. The term loan is classified
as long-term debt in the accompanying consolidatddnce sheet.

The Company'’s previous credit facility, which cated of a revolving line of credit and a non-rewadvequipment line, expired on
August 31, 2009 and all borrowings were repaichtoliank. Interest on the credit facility was pdgabonthly at the greatest of (i) the sum of
the prime rate plus 3%, (ii) the sum of LIBOR p&# or (iii) 8%.

The following table presents details of interegiense related to borrowings on revolving crediédinalong with certain other applicable
information (in thousands):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009
Interest expens $ 12 $ 34 $ 36 $ 46
October 2, January 2,
2010 2010
Outstanding borrowings on the revolving line ofditt $ — 3 —
Borrowing availability under the revolving line ofedit $ 2,38: $ —

Obligations under the credit agreement are sedwyefirst priority lien on the Company’s tangitaled intangible assets. Silicon Valley
Bank released Netlist Technology Texas, LP as #igmbunder the credit agreement due to the disgwlwf this subsidiary in October 2010.

The credit agreement subjects the Company to oeaffirmative and negative covenants, includingficial covenants with respect to the
Company'’s tangible net worth and restrictions aapghyment of dividends. As of October 2, 2010,Goenpany was in compliance with its
financial covenants.

Note 7—Long-Term Debt

Long-term debt consists of the following (in thoonds):

October 2, January 2,
2010 2010
Obligations under capital leas $ 26C $ 15¢
Term note payable to bal 1,45¢ —
1,71¢ 15¢
Less current portio (640) (108)
$ 1,07¢ $ 51
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Interest expense related to long-term debt is ptegen the following table (in thousands):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009
Interest expens $ 5 $ 6 $ 11 % 25

Note 8—Income Taxes

The following table sets forth the Company’s prauis(benefit) for income taxes, along with the esponding effective tax rates (in
thousands, except percentages):

Three Months Ended Nine Months Ended
October 2, October 3, October 2, October 3,
2010 2009 2010 2009
Provision (benefit) for income tax: $ 12 $ (458 $ (719 8 (409)
Effective tax rate (0.2% 18% 5.7% 4%

During the nine months ended October 2, 2010, thegany carried back approximately $1.7 million odss net operating losses under
the Worker, Homeownership, and Business Act andived a federal income tax refund of approxima®gly7 million. During the three and
nine months ended October 3, 2009, the Companyceeldits unrecognized tax benefits by approximabélyp million as a result of a lapse in a
federal statute of limitations.

The Company evaluates whether a valuation allowahoald be established against its deferred teetsibsised on the consideration o
available evidence using a “more likely than naéinslard. Due to uncertainty of future utilizatitime Company has provided a full valuation
allowance as of October 2, 2010 and January 2,.28&@ordingly, no benefit has been recognizedhfetrdeferred tax assets, including net
operating losses that cannot be realized curremdlgarryback to periods of taxable income.

The Company had unrecognized tax benefits at Oc®l2010 and January 2, 2010 of approximately #llflon that, if recognized,
would affect the Company’s annual effective taxerat

Note 9—Commitments and Contingencies
Litigation
Federal Securities Class Action

Beginning in May 2007, the Company, certain obifficers and directors, and the Company’s undeessitvere named as defendants in
four purported class action shareholder complaints,of which were filed in the U.S. District Coddr the Southern District of New York, a
two of which were filed in the U.S. District Codadr the Central District of California. These purfgal class action lawsuits were filed on
behalf of persons and entities who purchased @raibe acquired the Company’s common stock pursaraméceable to the Company’s
November 30, 2006 initial public offering (t“IPQO”). The lawsuits were consolidated into a sengttion—Belodoff v. Netlist, Inc., Lead Case
No. SACV0-677 DOC (MLGx)—which is currently pending in thetral District of California. Lead Plaintiff filethe Consolidated
Complaint in November 2007. Defendants filed timedations to dismiss the Consolidated Complaint imuday 2008. The motions to dismiss
were taken under submission in April 2008 and oty 8@, 2008, the court granted the defendants’ metiblowever, plaintiffs were granted
the right to amend their complaint and subsequditégl their First Amended Consolidated Class Act@omplaint (“Amended Complaint”) in
July 2008. The defendants filed motions to disrttissAmended Complaint in January 2009, and on Aptil2009, the court granted
defendants’ motions to dismiss. However, plaintiffsre again granted the right to amend their complalaintiffs’ filed their Second
Amended Consolidated Class Action Complaint (“SecAmended Complaint’m May 2009. Generally, the Second Amended Complike
the preceding complaints, alleged that the Registré&tatement filed by the Company in connectigtinthe IPO contained untrue statements
of material fact or omissions of material fact inlation of Sections 11 and 15 of Securities Ac1883. Defendants filed motions to dismiss
the Second Amended Complaint in June 2009. Theom®tio dismiss were taken under submission in AL2QR9 and on September 1, 2009,
the Court granted the defendants’ motions. HowgMaintiffs again were granted the right to amedmeirtcomplaint.

18




Table of Contents

In December 2008, the parties reached a tentagireement in principle to settle the class actiar-ébruary 2010, the parties executed a
Stipulation and Agreement of Settlement documerttiggessential terms of the proposed settleméotnied the court of their proposed
settlement, and drafted a joint motion to submihi court for preliminary approval of the proposettlement. Under the settlement agreer
presented to the court for approval, plaintiffs #mel class will dismiss all claims, with prejudi@e exchange for a cash payment of
$2.6 million. The Company'’s directors’ and officdrability insurers will pay the settlement amountaccordance with the Company’s
insurance policies.

On April 19, 2010, the court issued an order prilarily approving the settlement. A final settlethapproval was issued on
September 30, 2010.

Patent Claims

In May 2008, the Company initiated discussions v@tiogle, Inc. (“Google”) regarding the Compasiglaim that Google has infringed
a U.S. patent owned by the Company, U.S. Paten7289,386 (“the '386 patent”), which relates geatigrto rank multiplication in memory
modules. On August 29, 2008, Google filed a detdaygudgment lawsuit against the Company in théé¢hStates District Court for the
Northern District of California, seeking a decléwatthat Google did not infringe t'386 patent and that the '386 patent is invalidoGle is
not seeking any monetary damages. On November0DB, 2he Company filed a counterclaim for infringarhof the '386 patent by Google.
Claim construction proceedings were held on Noveri#e 2009, and the Company prevailed on everyutiéggpclaim construction issue. On
June 1, 2010, the Company filed a motion for sunymadgment of patent infringement and a motiondommary judgment to dismiss
Google’s affirmative defenses based on Netlistts/éies in the JEDEC standamsktting organization. The hearings for these matiwawve bee
postponed indefinitely by the Court. On Septemh&01.0, the United States Patent and Trademark@®©ffUSPTO”) granted Google’s
request for reexamination of the '386 patent. Opt&aber 14, 2010, the Court granted Google’s reégoeday the litigation pending the
conclusion of the reexamination by the USPTO. Otoer 20, 2010, Smart Modular, Inc. (“SMOD”) filadrequest for reexamination of the
'386 patent with the USPTO. The USPTO is expeabethdake a determination whether to grant or derg/réguest in January 2011.

On December 4, 2009, the Company filed a paternihggment lawsuit against Google in the United &&taddistrict Court for the Northern
District of California, seeking damages and injiretelief based on Google’s infringement of U.&tdnt No. 7,619,912 (“the 912 patent”),
which issued in November 2009 and is related td386 patent. On February 11, 2010, Google answiére€Company’s complaint and
asserted counterclaims against the Company seakiieglaration that the patent is invalid and nbtriged, and claiming that the Company
committed fraud, negligent misrepresentation amédn of contract based on Netlist's activitiesh@ JEDEC standard-setting organization.
The counterclaim seeks unspecified compensatoryagasm Claim construction proceedings will be heldiarch 17, 2011. On October 20
October 21, respectively, SMOD and Google each fisgjuests for reexamination of the '912 patene UBPTO is expected to make a
determination whether to grant or deny these requieslanuary 2011. The Company intends to vigdyqusrsue its infringement claims
against Google and to vigorously defend againstgtd® claims.

On September 22, 2009, the Company filed a patérimgement lawsuit against Inphi Corporation (‘i) in the United States District
Court for the Central District of California. Thaisalleges that Inphi is contributorily infringirend actively inducing the infringement of a
U.S. patent owned by the Company, U.S. Patent 3827537 (“the '537 patent”), which relates genlgrad memory modules with load
isolation and memory domain translation capabidlitithe Company is seeking damages and injunctligf based on Inphs use of its patentt
technology. On December 22, 2009, the Company filrdmended Complaint asserting claims of pateninigement based on two additional
patents, the '912 patent and U.S. Patent No. 726d6("the '274 patent”), which relate generallyidad isolation and memory domain
translation technologies, as well as rank multatiimn. Inphi has denied infringement and has asddhat the patents-in-suit are invalid. On
April 19, 2010, Inphi filed requests for reexamioatof the three patents-in-suit, and on April 2Q10, Inphi filed an interference proceeding
on the three patents-in-suit with the USPTO. Irthkn filed a motion to stay the lawsuit, which vgaanted on May 18, 2010. On September 1,
2010, the USPTO confirmed the patentability offiftly-one claims of the '912 patent. The Companteimds to vigorously pursue its
infringement claims against Inphi and to contino@igorously defend its patent rights in the USPTO.

On November 30, 2009, Inphi filed a patent infringnt lawsuit against the Company in the UnitedeSt&tistrict Court for the Central
District of California alleging infringement of twlaphi patents generally related to memory modulgwot buffers. Discovery is currently
underway, and the Company intends to vigorouslgmigfagainst Inphi’s claims of infringement.
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On March 24, 2010, Ring Technologies Enterprides f& patent infringement lawsuit in the Unitedt&eDistrict Court for the Eastern
District of Texas against Dell Computer and itspigss. The suit alleges that the Company ang/fowb (42) other defendants infringed on
U.S. Patent No. 6,879,526. The Company filedrnsager to Ring Technologies’ complaint and interagigorously defend against Ring
Technologies’ claims of infringement.

Other Contingent Obligations

During its normal course of business, the Compas/rhade certain indemnities, commitments and gtegamunder which it may be
required to make payments in relation to certangactions. These include (i) intellectual propertemnities to the Compars/tustomers ar
licensees in connection with the use, sales atidese of Company products; (i) indemnities todlers and service providers pertaining to
claims based on the Company'’s negligence or wiitfidconduct; (iii) indemnities involving the accayeof representations and warranties in
certain contracts; (iv) indemnities to directorsl anfficers of the Company to the maximum extentpeted under the laws of the State of
Delaware; and (v) certain real estate leases, unbigh the Company may be required to indemnifypprty owners for environmental and
other liabilities, and other claims arising frone tBompany’s use of the applicable premises. Thatidur of these indemnities, commitments
and guarantees varies and, in certain cases, maygléknite. The majority of these indemnities, goitments and guarantees do not provide
any limitation of the maximum potential for futypayments the Company could be obligated to malksoHically, the Company has not been
obligated to make significant payments for thed@ations, and no liabilities have been recordedfiese indemnities, commitments and
guarantees in the accompanying condensed consalidalance sheets.

Commitment to Purchase Component Inventory

In September, 2010, the Company entered into ar$iflion commitment to purchase ASIC devices foe us certain of its high-
performance memory modules that are in the evalngtiocess with OEM and end-user customers. Timep@ay issued a $1.1 million letter
of credit to secure payment for future shipmer8se note 6.

Note 10—Stockholders’ Equity
Common Stock

On March 24, 2010, the Company sold 4,594,250 shafreommon stock in a registered public offerifithe shares were sold to the
public at a price of $3.85 per share. The Compangived net proceeds of $16.2 million, after umdigéing discounts and commissions, and
estimated expenses payable by the Company.

Stock-Based Compensation

The Company has stock-based compensation awarsisoding pursuant to the 2000 Equity Incentive Rilaa “2000 Plan”and the 200
Equity Incentive Plan (the “2006 Plan”). Effectias of the IPO, no further grants may be made utiée2000 Plan. In addition to awards
made pursuant to the 2006 Plan, the Company pealhglissues inducement grants outside the 2006 t®laertain new hires. In the nine
months ended October 2, 2010, the Company issug@@0 stock options pursuant to inducement grants.

On June 2, 2010, the Company’s shareholders appaEvamendment to the 2006 Plan to provide thattingber of shares of common
stock that may be issued shall be increased anynoyakh number of shares equal to the lesser of ®0#te issued and outstanding shares as of
January 1 of each year or 1,200,000 shares. feritune 2, 2010, the annual increase in sharelblaunder the 2006 Plan was capped at
500,000. The amendment is effective for fiscal0An additional 505,566 shares are availablesgwance as a result of the amendment to
the 2006 Plan. At October 2, 2010, the Company3&¥J281 shares available for grant pursuant tmopstock appreciation right,
performance unit, restricted stock, restricted lstatit or stock grant awards under the 2006 Plan.
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A summary of the Company’s common stock optionvétgtas of and for the nine months ended Octob&020 is presented below
(shares in thousands):

Options Outstanding

Weighted-

Average

Number of Exercise

Shares Price

Options outstanding at January 2, 2| 4,29¢  $ 2.41
Options grante: 58¢ 3.3t
Options exercise (80) 0.9¢
Options cancelle (162) 0.81
4,64: % 2.61

Options outstanding at October 2, 2(

A summary of the Company’s restricted stock awasief and for the nine months ended October 2, 2Dffesented below (shares in
thousands):

Restricted Stock Outstanding

Weighted-
Average

Grant-Date

Number of Fair Value

Shares per Share
Balance outstanding at January 2, 2 — % —
Restricted stock grante 52¢ 3.4¢€
Restricted stock forfeite (20 3.4¢
Restricted stock veste (60) 3.4¢
45¢ $ 3.4€

Balance outstanding at October 2, 2|

Restricted stock awards vest in eight equal incrémat intervals of approximately six months frdra tate of grant.

The following table presents details of the assimngtused to calculate the weighted-average giatetfdir value of common stock
options granted by the Company:

Nine Months Ended

October 2, October 3,
2010 2009
Expected term (in year B3 5.4
Expected volatility 14€% 111%
Risk-free interest rat 2.14% 2.94%
Expected dividend — —
Weighte-average grant date fair value per st $ 3.07 % 0.2¢

The weighted-average fair value per share of thicted stock granted in the nine months endedti2et2, 2010 was $3.46, calculated
based on the fair market value of the Company’smmomstock on the respective grant dates.

At October 2, 2010, the amount of unearned stodetb@ompensation currently estimated to be expensedfiscal 2010 through fiscal
2014 related to unvested common stock options estticted stock awards is approximately $3.6 millioet of estimated forfeitures. The
weighted-average period over which the unearnezkdiased compensation is expected to be recognizgapi®ximately 3.1 years. If there
any modifications or cancellations of the underdyimvested awards, the Company may be requirecctlexate, increase or cancel any

remaining unearned stock-based compensation expense
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Warrants

A summary of activity with respect to outstandingrrants to purchase shares of the Company’s constock for the nine months ended
October 2, 2010 is presented below (shares in Hrals:

Weighted-
Average
Number of Exercise
Shares Price
Warrants outstanding at January 2, 2 18 $ 1.2t
Warrants exercise (18) 1.28

Warrants outstanding and exercisable at Octob2070) — —

Note 11—Segment and Geographic Information

The Company operates in one reportable segmenttetsign and manufacture of high-performance mersobgystems for the server,
high-performance computing and communications rmarkene Company evaluates financial performanca Gompany-wide basis.

At October 2, 2010 and January 2, 2010, approxim&26 million and $3.0 million, respectively, tife Company’s net long-lived assets
were located in the PRC.

Item 2. Management’s Discussion and Analysis ofirancial Condition and Results of Operations
Cautionary Statement

The following discussion and analysis of our finahcondition and results of operations should kad in conjunction with our
Unaudited Condensed Consolidated Financial Statésremd the related notes thereto contained in Rdtem 1 of this Report. The
information contained in this Quarterly Report oarfh 10-Q is not a complete description of our bassor the risks associated with an
investment in our common stock. We urge you tdayreeview and consider the various disclosuregimby us in this Report and in our
other reports filed with the Securities and Exche@pmmission, or SEC, including our Annual ReparEorm 10-K for the fiscal year ended
January 2, 2010 and subsequent reports on Fc-K, which discuss our business in greater detail.

This Report contains forward-looking statementsardgng future events and our future performancéede forward-looking statements
involve risks and uncertainties that could causeiakresults to differ materially from those expetbr projected. These risks and
uncertainties include, but are not limited to, dontng development, qualification and volume praéhreof NetVault™NV and HyperCloud™;
the rapidly-changing nature of technology; risks@dated with intellectual property, including tbests and unpredictability of litigation over
infringement of our property and the possibilifyoor patents being reexamined by the United Statgsnt and Trademark Office; volatility in
the pricing of DRAM ICs and NAND; changes in andertainty of customer acceptance of, and demandfarexisting products and
products under development, including uncertairitsrad/or delays in product orders and product dfieditions; delays in our and ot
customers’ product releases and development; intctdns of new products by competitors; changemnihuser demand for technology
solutions; our ability to attract and retain skitlgpersonnel; our reliance on suppliers of critic@mponents and vendors in the supply chain;
fluctuations in the market price of critical comans; evolving industry standards; and the politiead regulatory environment in tt
Peopl¢s Republic of China. Other risks and uncertaistége described under the heading “Risk FactorsPiart Il, Item IA of this Quarterly
Report on Form 1-Q, and similar discussions in our other SEC fifngexcept as required by law, we undertake nagyakibn to revise or
update publicly any forward-looking statementsday reason.

Overview

We design, manufacture and sell high-performaraggchbased memory subsystems for the server, storagecamehunications equipme
markets. Our memory subsystems consist of combimabf dynamic random access memory integrateditsr¢ DRAM ICs” or “DRAM”),
NAND flash memory “NAND”), application-specific integrated circuitsASICs”) and other components assembled on priotexlit boards
(“PCBs”). We primarily market and sell our prodsitd leading original equipment manufacturer (“OBMtstomers. Our solutions are
targeted at applications where memory plays a &kyin meeting system performance requirements.

In November 2009, we introduced HyperCloud™ DDR3mugy technology. HyperCloud™ utilizes an ASIC depthat incorporates
Netlist patented rank multiplication technologytthecreases memory capacity and load reductiontiomality that increases mema
bandwidth. We expect that this achievement wilkenpossible improved levels of performance for mgniatensive datacenter applications
and workloads, including financial services applmas, search engines, social networks/communicstimedia internet portals, virtualization,
and high performance scientific and defenslated computing. HyperCloud™ memory is being@at@d by several of our OEM customers
use in their server products. HyperCloud™ is imperable with Joint Electronics Devices Engineefuyncil (“*JEDEC”) standard DDR3
memory modules. Our HyperCloud™ products are aesido allow for installation in servers withouéetheed for a bios change. As such,
their anticipated sales launch is not dependethemlesign plans or product cycle of our OEM cusien As of October 2, 2010, we have not
shipped any production quantities of HyperCloud™.
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In February 2010, we announced general availatmfiffetVault™ NV, a non-volatile cache memory sultegstargeting Redundant
Array of Independent Disks, (“RAID”) storage applions. NetVaulfM NV provides server and storagM3 a solution for enhanced
datacenter fault recovery. Unlike our traditionattbry-powered fault tolerant cache product whilked solely on batteries to power the cache,
NetVault™ NV utilizes a combination of DRAM for high throught performance and flash for extended data retenti he introduction of
NetVault™ NV, as well as the launch of the Dell, Inc. (“D&IPERC 7 line of servers in December 2009, hadtessin RAID controller
subsystem revenues of $13.7 million, or 49% ofl teeenues for the nine months ended October 20,28¢luding $4.4 million of NetVault
NV. This compares favorably with $3.3 million oARD controller subsystems, or 28% of total revenfarghe nine months ended Octobe
2009. Although revenues through October 2, 201@ teeen primarily for shipments to Dell, we intdndjualify NetVault™ NV with several
OEMs and to pursue end-user opportunities. Baseskb through activity through October 2010, wendd anticipate significant sales of
NetVault™ NV products for Dell in the fourth quarter of 201Dell has initiated marketing activities that wepect will increase the sell
through of NetVault™NYV such that we can resume radproduction and delivery of the product in thistfguarter of fiscal 2011.

The remainder of our revenues arises primarily f@EM sales of custom memory modules, the majofitytich are utilized in data
center and industrial applications. When develgginstom modules for an equipment product launehemgage with our OEM customers
from the earliest stages of new product definitjproyviding us unique insight into their full rangesystem architecture and performance
requirements. This close collaboration has alsmnedtl us to develop a significant level of systemseetise. We leverage a portfolio of
proprietary technologies and design techniquedyditg efficient planar design, alternative packagiechniques and custom semiconductor
logic, to deliver memory subsystems with high sp@aghacity and signal integrity, small form factattractive thermal characteristics and low
cost per bit. Revenues from custom modules hapeawned as a result of OEM product placements onplatforms and improved economic
conditions compared with 2009. The continuatioth@ trend, which cannot be assured, is deperatentr ability to qualify our memory
modules on new platforms as current platforms relaetend of their life cycles, and on the statthefglobal economy.

Consistent with the concentrated nature of the Qiastomer base in our target markets, a small nuofdarge customers have
historically accounted for a significant portionar net sales. Dell and Flextronics Internatidridl (“Flextronics”) represented
approximately 53% and 25%, respectively, of ourgad¢s for the nine months ended October 2, 2@, Arrow Electronics, Inc. (“Arrow”)
and Hewlett Packard, Inc. represented approxiyat®do, 13% and 10%, respectively, of our net sfdethe nine months ended October 3,
2009. Net sales to some of our OEM customers declhaemory modules that are qualified by us direstth the OEM customer and sold to
electronic manufacturing services providers (“EMS$S8&r incorporation into products manufacturedlagively for the OEM customer or in
some instances, to facilitate credit and logisfid®ese net sales to EMSs have historically fluettigteriod to period as a portion of the total net
sales to the OEM customers. Net sales to Hon Haiiston Industry Co. Ltd., an EMS operating unithertrade name Foxconn that purchases
memory modules from us for incorporation into produmanufactured exclusively for Dell, represergpdroximately 94% and 61% of net
sales to Dell for the nine months ended Octob@020 and October 3, 2009, respectively. Arrowni€MS for DRS Electronics, Inc. (‘DRS
Electronics”). Substantially all of our productddsto Arrow are incorporated into components mantifred for DRS Electronics. Similarly,
Flextronics distributes substantially all of th@gucts purchased from us to F5 Networks, Inc.

Key Business Metrics

The following describes certain line items in oandensed consolidated statements of operationsitbatnportant to management’s
assessment of our financial performance:

Net Sales. Net sales consist primarily of sales of our hpgifformance memory subsystems, net of a provisioestimated returns
under our right of return policies, which generalinge up to 30 days. We generally do not have-teng sales agreements with our
customers. Although OEM customers typically provigewith non-binding forecasts of future produaindad over specific periods of time,
they generally place orders with us approximately weeks in advance of scheduled delivery. Sellinges are typically negotiated monthly,
based on competitive market conditions and thesotiprice of DRAM ICs and NAND. Purchase ordersegaltly have no cancellation or
rescheduling penalty provisions. We often shippmaducts to our customers’ international manufaatusites. All of our sales to date,
however, are denominated in United States (“U.8oljars. We also sell excess component inventofRAM ICs and NAND to distributors
and other users of memory ICs. As compared toipuewears, component inventory sales remain éivelp small percentage of net sales :
result of our efforts to diversify both our custanaed product line bases. This diversification dffas also allowed us to use components in a
wider range of memory subsystems. We expect thrapooaent inventory sales will continue to representinimal portion of our net sales in
future periods.
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Cost of Sales.Our cost of sales includes the cost of matemabmufacturing costs, depreciation and amortizatfosquipment,
inventory valuation provisions, stock-based comp#or and occupancy costs and other allocated fixsts. The DRAM ICs and NAND
incorporated into our products constitute a sigatfit portion of our cost of sales, and thus out absales will fluctuate based on the current
price of DRAM ICs and NAND. We attempt to pass tigh such DRAM IC and NAND flash memory cost fludtaas to our customers by
renegotiating pricing prior to the placement ofitlpeirchase orders. However, the sales pricesiofremory subsystems can also fluctuate
to competitive situations unrelated to the priciidPRAM ICs and NAND, which affects gross margififie gross margin on our sales of
excess component DRAM IC and NAND inventory is mimker than the gross margin on our sales of ounarg subsystems. We assess the
valuation of our inventories on a monthly basis esbrd a provision to cost of sales as necessamduce inventories to the lower of cost or
net realizable value.

Research and DevelopmenResearch and development expense consists gdsirmhemployee and independent contractor
compensation and related costs, non-recurring eeging fees, patent filing and protection legakfeammputer-aided design software licenses,
reference design development costs, depreciatioental of evaluation equipment, stock-based corsgigon, and occupancy and other
allocated overhead costs. Also included in reseanchdevelopment expense are the costs of madedabverhead related to the production of
engineering samples of new products under developoreproducts used solely in the research andldereent process, reduced by estimated
salvage value. Our customers typically do not sEply compensate us for design and engineering imeplved in developing application-
specific products for incorporation into their puatls. All research and development costs are esgueas incurred. We anticipate that research
and development expenditures will increase in giperiods as we seek to expand new product opptesirincrease our activities related to
new and emerging markets and continue to develdjftianal proprietary technologies.

Selling, General and AdministrativeSelling, general and administrative expensesisbpemarily of employee salaries and related
costs, stock-based compensation, independentregliessentative commissions, professional servgresnotional and other selling and
marketing expenses, sample expense and occupadottzer allocated overhead costs. A significantiporof our selling effort is directed at
building relationships with OEMs and other custosnend working through the product approval andifjcation process with them.
Therefore, the cost of material and overhead reletgroducts manufactured for qualification islided in selling expenses. As we continu
service existing and establish new customers, wieipate that our sales and marketing expensedneitease.

Provision (Benefit) for Income TaxedlNe are required to adjust our effective tax eteh quarter to be consistent with the estimated
annual effective tax rate. We are also requireetord the tax impact of certain discrete itenmgjswal or infrequently occurring, including
changes in judgment about valuation allowanceseffiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax becefitoe recognized are excluded from the
estimated annual effective tax rate. The impastuch an exclusion could result in a higher or logféective tax rate during a particular
quarter, based upon the mix and timing of actualiegs versus annual projections.

We evaluate whether a valuation allowance shoulddt&blished against our deferred tax assets lmawstee consideration of all
available evidence using a “more likely than nadinslard. As of October 2, 2010 and January 2, 20&thave provided a full valuation
allowance and no benefit has been recognized fooperating losses and other deferred tax assetsoduncertainty of future utilization.

Critical Accounting Policies

The preparation of our condensed consolidated €iahstatements in conformity with accounting piphes generally accepted in the
U.S. requires us to make estimates and assumpliahaffect the reported amounts of assets anflitied and disclosures of contingent assets
and liabilities at the date of the condensed codatdd financial statements and the reported ansmfriiet sales and expenses during the
reporting period. By their nature, these estimatasassumptions are subject to an inherent deftagcertainty. We base our estimates on our
historical experience, knowledge of current cowdisi and our beliefs of what could occur in the faitconsidering available information. We
review our estimates on an on-going basis. Acteslilts may differ from these estimates, which nesylt in material adverse effects on our
operating results and financial position. We beditlve following critical accounting policies invelour more significant assumptions and
estimates used in the preparation of our condeosesblidated financial statements:
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Revenue RecognitionWe recognize revenues in accordance with theniahAccounting Standards Board (“FASB”) Accourgtin
Standards Codification (“ASC™Jopic 605. Accordingly, we recognize revenues wine is persuasive evidence that an arrangenermt, gt
delivery and acceptance have occurred, the salesiprfixed or determinable, and collectibility thie resulting receivable is reasonably
assured.

We generally use customer purchase orders anditracts as evidence of an arrangement. Deliveryrsoghen goods are shipped for
customers with FOB Shipping Point terms and upeeipt for customers with FOB Destination termsyhich time title and risk of loss
transfer to the customer. Shipping documents azd tesverify delivery and customer acceptance. ¥éess whether the sales price is fixed or
determinable based on the payment terms assoeiétethe transaction and whether the sales prisaligect to refund. Customers are
generally allowed limited rights of return for up30 days, except for sales of excess componeahinxies, which contain no right-of-return
privileges. Estimated returns are provided fohattime of sale based on historical experiencgecific identification of an event necessitat
a reserve. We offer a standard product warranbutacustomers and have no other post-shipmentattdigs. While these sales returns have
historically been within our expectations and thevjsions established, we cannot guarantee thatiWeontinue to experience similar sales
return rates in the future. Any significant increa@s product return rates could have a materiabesbseffect on our operating results for the
period or periods in which such returns materiali¥¢e assess collectibility based on the creditiinéss of the customer as determined by
credit checks and evaluations, as well as the mets payment history.

All amounts billed to customers related to shippamgl handling are classified as net sales, whileoalts incurred by us for shipping and
handling are classified as cost of sales.

Fair Value of Financial InstrumentsOur financial instruments consist principallyaafsh and cash equivalents, investments in
marketable securities, accounts receivable, aceqayable, accrued expenses and debt instrum@titer than for certain investments in
auction rate securities, commercial paper and gbam corporate bonds, the fair value of our caglhivalents and investments in marketable
securities is determined based on quoted pricastime markets for identical assets or Level 1 ispBecause of their short-term nature,
commercial paper and short-term corporate bondaa@réequently traded. Although there are obdalerguotes for these securities, the
markets are not considered active. Accordingly,fdir values of these investments are based oal 2emputs. The fair value of our auction
rate securities is determined based on Level 3tinpie recognize transfers between Levels 1 thrQughthe fair value hierarchy at the
beginning of the reporting period. We believe tihat carrying values of all other financial instremts approximate their current fair values
to their nature and respective durations.

Allowance for Doubtful AccountsWe perform credit evaluations of our customeirgfficial condition and limit the amount of credit
extended to our customers as deemed necessapgierally require no collateral. We evaluate thitectibility of accounts receivable based
on a combination of factors. In cases where wexasgre of circumstances that may impair a specifstamer’s ability to meet its financial
obligations subsequent to the original sale, wénedord an allowance against amounts due, anéllgeeduce the net recognized receivab
the amount that we reasonably believe will be ctdld. For all other customers, we record allowafeedoubtful accounts based primarily on
the length of time the receivables are past duedan the terms of the originating transaction,cimeent business environment and our
historical experience. Uncollectible accountsararged against the allowance for doubtful accowhtsn all cost effective commercial means
of collection have been exhausted. Generally coedlit losses have been within our expectationslaagrovisions established. However, we
cannot guarantee that we will continue to expegesredit loss rates similar to those we have egpedd in the past.

Our accounts receivable are highly concentratedngnacsmall number of customers, and a significhahge in the liquidity or financial
position of one of these customers could have anahiadverse effect on the collectability of oacaunts receivable, our liquidity and our
future operating results.

Inventories. We value our inventories at the lower of the attwst to purchase or manufacture the inventoth@mnet realizable value
of the inventory. Cost is determined on an averag basis which approximates actual cost orstifit first-out basis and includes raw
materials, labor and manufacturing overhead. Ahdmlance sheet date, we evaluate ending inveqgtagtities on hand and record a
provision for excess quantities and obsolescederong other factors, we consider historical demand forecasted demand in relation to the
inventory on hand, competitiveness of product dffgs, market conditions and product life cycles widetermining obsolescence and net
realizable value. In addition, we consider charnigeke market value of DRAM ICs and NAND in deteninig the net realizable value of our
raw material inventory. Once established, any wd@@/ns are considered permanent adjustments wosidasis of our excess or obsolete
inventories.
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A significant decrease in demand for our produotdla result in an increase in the amount of exaessntory quantities on hand. In
addition, our estimates of future product demang prave to be inaccurate, in which case we may liankerstated or overstated the provision
required for excess and obsolete inventory. Irfthere, if our inventories are determined to bersalued, we would be required to recognize
additional expense in our cost of sales at the tifreeich determination. Likewise, if our inventarigre determined to be undervalued, we may
have over-reported our costs of sales in previen®@s and would be required to recognize additignass profit at the time such inventories
are sold. In addition, should the market value BfAM ICs or NAND decrease significantly, we may leguired to lower our selling prices to
reflect the lower current cost of our raw materidfssuch price decreases reduce the net readizadilie of our inventories to less than our cost,
we would be required to recognize additional expensur cost of sales in the same period. Althowghmake every reasonable effort to
ensure the accuracy of our forecasts of futureybdemand, any significant unanticipated changekemand, technological developments or
the market value of DRAM ICs or NAND could have atarial effect on the value of our inventories and reported operating results.

Impairment of Long-Lived Assetd/e evaluate the recoverability of the carryintuesof long-lived assets held and used in our
operations for impairment on at least an annuaklmswvhenever events or changes in circumstameksate that their net book value may not
be recoverable. When such factors and circumssaexist, we compare the projected undiscounteddutat cash flows associated with the
related asset or group of assets over their estinadeful lives against their respective carryimgant. These projected future cash flows may
vary significantly over time as a result of incredsompetition, changes in technology, fluctuationdemand, consolidation of our customers
and reductions in average selling prices. If theying value is determined not to be recoveratdenffuture operating cash flows, the asset is
deemed impaired and an impairment loss is recodrizéhe extent the carrying value exceeds thenastid fair value of the asset. The fair
value of the asset or asset group is based on inaake2 when available, or when unavailable, ocalimted expected cash flows.

Warranty Reserve.We offer product warranties generally rangingrfrone to three years, depending on the produchagdtiated
terms of purchase agreements with our customech ®arranties require us to repair or replace dproduct returned to us during the
warranty period at no cost to the customer. Waiearare not offered on sales of excess compongahtory. Our estimates for warranty-
related costs are recorded at the time of saledbasdistorical and estimated future product retates and expected repair or replacement
costs. While such costs have historically beenisterst between periods and within our expectatam$the provisions established, unexpe
changes in failure rates could have a material @m@vienpact on us, requiring additional warrantyeress, and adversely affecting our gross
profit and gross margins.

Stock-Based CompensatiotWe account for equity issuances to non-employreascordance with ASC Topic 505. All transactiams
which goods or services are the consideration veddior the issuance of equity instruments are aienl for based on the fair value of the
consideration received or the fair value of theiggastrument issued, whichever is more reliablgasurable. The measurement date used to
determine the fair value of the equity instrumestied is the earlier of the date on which the thady performance is complete or the date on
which it is probable that performance will occur.

In accordance with ASC Topic 718, employee andctiirestock-based compensation expense recognizatyahe period is based on
the value of the portion of stock-based paymentrdsvthat is ultimately expected to vest duringpireod. Given that stock-based
compensation expense recognized in the condenssolatated statements of operations is based ordawdtimately expected to vest, it has
been reduced for estimated forfeitures. ASC Tofi8 réquires forfeitures to be estimated at the tifngrant and revised, if necessary, in
subsequent periods if actual forfeitures diffenfrthose estimates. Our estimated average forfaitiues are based on historical forfeiture
experience and estimated future forfeitures.

The fair value of common stock option awards to lyges and directors is calculated using the Bfackeles option pricing model.
The Black-Scholes model requires subjective assiomptegarding future stock price volatility ancpegted time to exercise, along with
assumptions about the risk-free interest rate apdaed dividends, all of which affect the estindafi@ir values of our common stock option
awards. The expected term of options granted @utztked as the average of the weighted vestinggend the contractual expiration date of
the option. This calculation is based on the Bafbor method permitted by the SEC in instancegevtiee vesting and exercise terms of
options granted meet certain conditions and wheriéeld historical exercise data is available. Elpected volatility is based on the historical
volatility of our common stock. The ridkee rate selected to value any particular grabagsed on the U.S. Treasury rate that correspaonitis
expected term of the grant effective as of the datee grant. The expected dividends assumptitwased on our history and our expectations
regarding dividend payouts. We evaluate the assongptised to value our common stock option awands quarterly basis. If factors change
and we employ different assumptions, stdeksed compensation expense may differ signifigdram what we have recorded in prior perio
Compensation expense for common stock option awaittisyraded vesting schedules is recognized dra@ght-line basis over the requisite
service period for the last separately vestingiporndf the award.
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We recognize the fair value of restricted stock @sassued to employees and outside directorak-ttased compensation expense on
a straight-line basis over the vesting period lier last separately vesting portion of the awafesr value is determined as the difference
between the closing price of our common stock engifant date and the purchase price of the resdrigtiock award, if any, reduced by
expected forfeitures.

If there are any modifications or cancellationshef underlying vested or unvested stock-based aywarel may be required to accelerate,
increase or cancel any remaining unearned stoakdba@mpensation expense, or record additional esepfem vested stock-based awards.
Future stock-based compensation expense and udestook- based compensation may increase to teatetkiat we grant additional common
stock options or other stock-based awards.

Income Taxes.Under ASC Topic 270, we are required to adjusteffective tax rate each quarter to be consistétht the estimated
annual effective tax rate. We are also requiregt¢ord the tax impact of certain discrete itemsisural or infrequently occurring, including
changes in judgment about valuation allowancesedfiedts of changes in tax laws or rates, in therint period in which they occur. In
addition, jurisdictions with a projected loss fbetyear or a year-to-date loss where no tax becegiitbe recognized are excluded from the
estimated annual effective tax rate. The impasuch an exclusion could result in a higher or loeféective tax rate during a particular
guarter, based upon the mix and timing of actualiegs versus annual projections.

Deferred tax assets and liabilities are recogniaeéflect the estimated future tax effects, calted at currently effective tax rates, of
future deductible or taxable amounts attributablevents that have been recognized on a cumuladisis in the condensed consolidated
financial statements. A valuation allowance reldtea net deferred tax asset is recorded whemitoire likely than not that some portion of
deferred tax asset will not be realized.

ASC Topic 740 prescribes a recognition thresholtlrmeasurement requirement for the financial stateémezognition of a tax position
that has been taken or is expected to be takertanraturn and also provides guidance on de-ratiognclassification, interest and penalties,
accounting in interim periods, disclosure, andsition. Under ASC Topic 740 we may only recognizea@ntinue to recognize tax positions
that meet a “more likely than not” threshold.

The application of tax laws and regulations is sabjo legal and factual interpretation, judgmerd ancertainty. Tax laws and
regulations themselves are subject to change e@sudt bf changes in fiscal policy, changes in liagjisn, the evolution of regulations and court
rulings. Therefore, the actual liability for U.S.foreign taxes may be materially different fronr estimates, which could result in the need to
record additional tax liabilities or potentiallyverse previously recorded tax liabilities.

27




Table of Contents

Results of Operations

The following table sets forth certain condensedsotidated statements of operations data as argagof net sales for the periods

indicated:

Net sales
Cost of sale:
Gross profit
Operating expense
Research and developmt
Selling, general and administrati
Total operating expens:
Operating los:
Other income (expense
Interest income (expense),
Other income, ne
Total other income (expense), |

Loss before provision (benefit) for income ta

Provision (benefit) for income tax
Net loss

Three Months Ended

Nine Months Ended

October 2, October 3, October 2, October 3,
2010 2009 2010 2009

10C% 10C% 10C% 10C%
71 76 76 89
29 24 24 11
47 31 40 48
28 33 29 52
75 63 70 10C

(46) (39 (46) (89)
— — — 1
— — — 1
— — — 2

(46) (39 (46) (87)
— ) 3 €)

(46)% (32)% (43)% (84)%

Three and Nine Months Ended October 2, 2010 Compared to Three and Nine Months Ended October 3, 2009

Net Sales, Cost of Sales and Gross Profit

The following table presents net sales, cost agfssahd gross profit for the three and nine montlie@ October 2, 2010 and October 3,

2009 (in thousands, except percentages):

Three Months Ended

October 2, October 3, %
2010 2009 Change Change
Net sales $ 10,56 $ 6,44¢ $ 4,11¢ 64%
Cost of sale: 7,54~ 4,87¢ 2,66¢ 55%
Gross profil $ 3,02C $ 1567 $ 1,45:¢ 93%
Gross margit 29% 24% 4%
Nine Months Ended
October 2, October 3, %
2010 2009 Change Change
Net sales $ 27,75¢ $ 11,78: $ 15,97¢ 13€%
Cost of sale: 21,10: 10,507 10,59¢ 101%
Gross profil $ 6,65¢ $ 127¢  $ 5,38: 422%
Gross margit 24% 11% 13%
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Net Sales.Overall, net sales of our RAID, data center optation and industrial applications increased assalt of the selection of our
memory modules for inclusion in new product platist Net sales in all product categories have litederom resurgence in technology
investment, as general economic conditions havedwgal since early 2009. Should economic conditenesle positive sales trends may not
continue.

The increase in net sales for the three monthsce@d¢ober 2, 2010 as compared with the three maridlsd October 3, 2009 resulted
primarily from increases of approximately (i) $4x@llion in sales of NetVault™ non-volatile cachessyms used in RAID controller
subsystems, including $1.7 million from the lauméiNetVault™ NV, the flash-based cache system bleaame generally available in 2010,
and (ii) $0.8 million in sales of memory modulesized in data center targeted server applicatioffset by decreases of (i) $0.7 million in
sales of memory modules used in laptop applicatiang (ii) $0.6 million from the re-sale of DRAM mponents.

The increase in net sales for the nine months e@ataber 2, 2010 as compared with the nine montted October 3, 2009 resulted fr
increases of approximately (i) $10.3 million inesbf NetVault™ products, including $4.4 milliomin NetVault™ NV, (ii) $5.0 million in
sales of memory modules utilized in data centeyetd server applications, and (iii) $1.0 millionsiales of memory modules designed for
industrial applications.

Gross Profit and Gross MarginThe overall improvements in gross profit are dutreased sales and manufacturing volume, asasell
a shift in sales toward higher margin productsogsmrofit for the three months ended October 2023 compared to the three months ended
October 3, 2009 increased due to the 64% increasetisales between the two periods, resultingofitp earned on each unit sold, as well as
an improved ability to absorb fixed manufacturingts. These volume based improvements were panigset by increased DRAM prices,
which affected margins in some product categor®soss profits for the nine months ended Octob@020 as compared to the nine months
ended October 3, 2009 were impacted by the samdgréncluding a 136% increase in net sales betweetwo periods.

Research and Development .

The following table presents research and developeepenses for the three and nine months endeab&rc®, 2010 and October 3, 2009
(in thousands, except percentages):

Three Months Ended

October 2, October 3, %
2010 2009 Change Change
Research and developm: $ 495¢ $ 197t % 2,98: 151%
Nine Months Ended
October 2, October 3, %
2010 2009 Change Change
Research and developm: $ 11,15¢ $ 561¢ $ 5,531 99%

The increase in research and development expenie three months ended October 2, 2010 as compatkd three months ended
October 3, 2009 resulted primarily from increase§)@®2.1 million in engineering expenses as alltssf an increase in non-recurring
engineering charges and both internal engineemagltount and outside contractors engaged in nesupraevelopment activities, (ii) $0.8
million in material expenses related to productdsiand testing, primarily related to our Hyper@&u products and (i) $0.1 million in legal
and professional fees as we continue to increasaipiiling and protection activities related toanand emerging markets.

The increase in research and development expenie iine months ended October 2, 2010 as compartée nine months ended
October 3, 2009 resulted primarily from increase§)@&3.1 million in non-recurring engineering chas, headcount, and outside consultants,
(i) $1.1 million in patent filing and protectioedal fees, and (iii) $1.3 million in product quadétion builds and testing.
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Selling, General and Administrative .

The following table presents selling, general adichiaistrative expenses for the three and nine nwetided October 2, 2010 and
October 3, 2009 (in thousands, except percentages):

Three Months Ended

October 2, October 3, %
2010 2009 Change Change
Selling, general and administrati $ 298¢ $ 2,11t $ 871 41%
Nine Months Ended
October 2, October 3, %
2010 2009 Change Change
Selling, general and administrati $ 8,16 $ 6,17C $ 1,99: 32%

The increase in selling, general and administragikgense in the three months ended October 2, 20t0mpared to the three months
ended October 3, 2009 resulted primarily from iases of approximately (i) $0.4 million in personredhted expenses primarily attributable to
hiring personnel to support the development of m&rkor HyperCloud™ and NetVault™ NV, (ii) $0.3 fiwh in product samples and travel
costs as a result of activities related to the Qftidlification process for HyperCloud™ and NetVaulNV, and (iii) $0.2 million in
commission expenses due to an increase in salesuev

The increase in selling, general and administragikgense in the nine months ended October 2, 20t0rapared to the nine months
ended October 3, 2009 resulted primarily from iases of approximately (i) $0.9 million in personrelhted expenses, (ii) $0.6 million in
product samples and travel costs as a result biitees related to the OEM qualification process ftyperCloud™ and NetVault™ NV, and
(iii) $0.5 million in commission expenses.

Other Income (Expense).

The following table presents other income for tme¢ and nine months ended October 2, 2010 and&c8 2009 (in thousands, except
percentages):

Three Months Ended

October 2, October 3, %
2010 2009 Change Change
Interest income (expense), | $ 3 % (25 % 22 (88)%
Other income, ne — 4 4 100%
Total other income (expense), | $ G $ (2) ¢ 18 86%
Nine Months Ended
October 2, October 3, %
2010 2009 Change Change
Interest income (expense), | $ 1 3 75 $ (74) (99)%
Other income, ne 71 134 (63 47%
Total other income (expense), | $ 2 20¢  § (137 (66)%

Net interest income (expense) for the three and mionths ended October 2, 2010 was comprised ofrrabinterest income, offset by
nominal interest expense. Net interest incometferthree and nine months ended October 3, 200 @vaprised of interest income of
approximately $0.02 million and $0.1 million, respieely, partially offset by interest expense opapximately $0.05 million and $0.03 millic
respectively. The decrease in interest incombaértiiree and nine months ended October 2, 2016mapgared to the three and nine months
ended October 3, 2009 was due to a combinatiomiolosver average cash and investment balanceshandeicrease in the yield earned on
those balances due to lower interest rates. Tbeedse in interest expense in the three monthsiaednonths ended October 2, 2010 as
compared to the three and nine months ended Oc8I2809 resulted primarily from our lower averaggstanding balances on our line of
credit and debt balances during the current year.
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Other income, net, for the nine months ended Oct®p2010 was primarily comprised of cash procdesin the early termination of a
sublease of our headquarters facility. Other ineonet, for the nine months ended October 3, 2089mimarily comprised of gains from the
sale of equipment held for sale during the firsirder.

Provision (Benefit) for Income Taxes.

The following table presents the provision (bendéit income taxes for the three and nine montflisedrOctober 2, 2010 and October 3,
2009 (in thousands, except percentages):

Three Months Ended

October 2, October 3, %
2010 2009 Change Change
Provision (benefit) for income tax $ 12 % (45¢) $ 47C (109)%
Nine Months Ended
October 2, October 3, %
2010 2009 Change Change
Provision (benefit) for income tax $ 7139 $ (409 $ 304 (74)%

During the nine months ended October 2, 2010, wéechback approximately $1.7 million of gross nperating losses under the Work
Homeownership, and Business Act and recorded bdagfit and income tax receivable of approxima$gly? million, which was received in
April 2010. Our income tax benefit of $0.5 milliamd $0.4 million for the three and nine monthseeh@ctober 3, 2009, respectively, was the
result of a change in our liability for unrecogrizax benefits due to a lapse in a federal statilienitations. We recorded a provision for
income taxes for the quarter ended October 2, 281®result of state taxes.

Liquidity and Capital Resources

Since our inception, we have financed our operatmmarily through issuances of equity and debtisges and cash generated from
operations. We have also funded our operations avittvolving line of credit under our bank creditifity, from capitalized lease obligations
and from the sale and leaseback of our domestiaifaeturing facility.

Working Capital and Cash and Marketable Securities

The following table presents working capital, casll cash equivalents and investments in markesslarities (in thousands):

October 2, January 2,
2010 2010
Working Capital $ 20,56¢ % 13,37¢
Cash and cash equivalents $ 14,72: $ 9,94:
Shor-term marketable securities( 3,42¢ 3,94¢
Long-term marketable securiti 894 941
$ 19,04: $ 14,83:

(1) Included in working capital

Our working capital increased in the nine monthdeehOctober 2, 2010 primarily as a result of ogréase in cash, cash equivalents and
short-term marketable securities resulting from pubslic offering of our shares of common stock. d&idnally, we experienced increases in
certain operating assets, offset by increasesrtaineoperating liabilities resulting from our imase in sales of our legacy products and
production ramp up for HyperCloud™ and NetVault™ NV
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Cash Provided and Used in the Nine Months Ended October 2, 2010 and October 3, 2009

The following table summarizes our cash flows f@ periods indicated (in thousands):

Nine Months Ended

October 2, October 3,
2010 2009
Net cash provided by (used in)
Operating activitie: $ (12,649 $ (4,779
Investing activities (19¢) 1,58¢
Financing activitie: 17,62¢ (520)
Net increase (decrease) in cash and cash equis $ 4,78C § (3,719

Operating ActivitiesNet cash used in operating activities for the mranths ended October 2, 2010 was primarily a regyl) net loss o
approximately $11.9 million and (ii) cash used bwpieges in operating assets and liabilities of agprately $3.6 million, partially offset by
approximately $2.8 million in net non-cash opergéxpenses, primarily consisting of depreciatiod amortization and stock-based
compensation expense. Net cash used in operatiivitias for the nine months ended October 3, 28@8 primarily a result of a net loss of
approximately $9.9 million, partially offset by @pproximately $2.7 million in net non-cash operatexpenses, primarily comprising
depreciation and amortization and stock-based cosgi®n, and (ii) approximately $2.4 million in reetsh provided by changes in operating
assets and liabilities.

Accounts receivable increased approximately $2lliomiduring the nine months ended October 2, 20i@arily as a result of the
increase in our net sales during the period. Duttiregsame period, we were successful in colleactagl from sales to our customers
substantially in accordance with our standard paytrterms with those customers. Inventories in@dagpproximately $1.6 million during the
nine months ended October 2, 2010 as we prepareplifdification and production of our HyperCloudbgucts and initiated production of
our NetVault™ NV products. During the nine monémsled October 2, 2010, we were able to partialigfine growth in our accounts
receivable and inventory through an increase im@aats payable of $1.9 million, primarily from compmt vendors.

Investing ActivitiesNet cash used in investing activities for the nimenths ended October 2, 2010 was primarily thelre$the
acquisition of $0.7 million in property and equipmieoffset by net sales of marketable securitie$005 million. Net cash provided by
investing activities for the nine months ended ®eta3, 2009 was primarily a result of net salemafketable securities of $1.3 million and
proceeds from the sale of equipment of $0.3 million

Financing ActivitiesNet cash provided by financing activities for tieenmonths ended October 2, 2010 was a resulteofi¢h proceeds
of $16.2 million from the sale of 4,594,250 shaveésur common stock in a registered public offerimhich closed on March 24, 2010, and
proceeds of a $1.5 million term loan obtained fi®iticon Valley Bank. Net cash used in financing\ages for the nine months ended
October 3, 2009 was the result of repayment of@pprately $0.5 million on our long-term debt.

Capital Resources

On October 31, 2009, we entered into a credit agees with Silicon Valley Bank, which was amended\varch 24, 2010, June 30,
2010 and September 30, 2010. Currently, the cagpidement provides that we can borrow up to tbeeleof (i) 80% of eligible accounts
receivable, or (ii) $10.0 million. We have theioptto increase credit availability to $15.0 mitliat any time through the maturity date of
September 30, 2012, subject to the conditionsettlhdit agreement.

The credit agreement contains an overall sublif§tl®.0 million to collateralize our contingent @ations under letters of credit,
foreign exchange contracts and cash managemeitesnAmounts outstanding under the overall sublieduce the amount available
pursuant to the credit agreement. At October 202tters of credit in the amount of $2.9 millimere outstanding. The letters of credit
expire on various dates through October 31, 2011.

In September, 2010, we entered into a $2.5 miiemmitment to purchase ASIC devices for use inagexf our high-performance
memory modules that are in the evaluation procé$s@EM and end-user customers. We issued a $illibmetter of credit to secure
payment for future shipments.

Interest is payable monthly at either (i) primeglu25%, as long as we maintain $8.5 million irotewmg credit availability plus
unrestricted cash on deposit with the bank, opfitne plus 2.25%. Additionally, the credit agresrhrequires payments for an unused line, as
well as anniversary and early termination feegmsicable.
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The following table presents details of outstandingrowings and availability under our line of citgih thousands):

October 2, January 2,
2010 2010

Outstanding borrowings on the revolving line ofditt $ — 9 —
Borrowing availability under the revolving line ofedit $ 238 $ —

In addition, in connection with the September 3M @amendment, Silicon Valley Bank extended a #dilkon term loan under the
credit agreement, which bears interest at a rale7d@%. We are required to make equal monthlygipad payments which total $0.5 million
annually, and a balloon payment of $0.5 milliomeiturity. As of October 2, 2010, $1.5 million wagstanding under the term loan.

All obligations under the credit agreement are sstly a first priority lien on the Company’s taplgi and intangible assets. Silicon
Valley Bank released Netlist Technology Texas, ERua obligor under the credit agreement due tdigsolution of this subsidiary in
October 2010.

The only restriction on the use of funds underrthalving line of credit is that we must be in cdirapce with the covenants of the credit
agreement. The credit agreement includes affiraaind negative covenants, including financial cavgs with respect to our liquidity and
profitability. As of October 2, 2010, we were iongpliance with all financial covenants and expeaniintain compliance for the foreseeable
future. However, we have in the past been in timheof one or more covenants of other credit agegs, and we could violate one or more
covenants in the future. If we were to be in vidiatof covenants under our credit agreement, audde could choose to accelerate payment on
all outstanding loan balances. If that were to ocae may be unable to quickly obtain equivalenswitable replacement financing. If we were
not able to secure alternative sources of fundingh acceleration would have a material adversadtmn our financial condition.

We have in the past utilized equipment leasingrareanents to finance certain capital expendituEsguipment leases continue to be a
financing alternative that we expect to pursueéhnfuture.

We believe our existing cash balances, borrowirailability under our bank credit facility, and thash expected to be generated from
operations, will be sufficient to meet our antidgrhcash needs for at least the next 12 monthsfubure capital requirements will depend on
many factors, including our levels of net saleg,ttming and extent of expenditures to supportaegeand development activities, the
expansion of manufacturing capacity both domesyi@aid internationally and the continued marketegatance of our products. We could be
required, or may choose, to seek additional funttingugh public or private equity or debt finana@nén addition, in connection with any futi
acquisitions, we may require additional funding ethinay be provided in the form of additional debequity financing or a combination
thereof. These additional funds may not be avalalnl terms acceptable to us, or at all.

New Accounting Pronouncements

In September 2009, the FASB issued Accounting StatsdUpdate (“ASU”) 2009-13Jultiple-Deliverable Revenue Arrangeme(itASU
2009-13"),which amends the revenue guidance under ASC Td)Ecwhich describes the accounting for multipleredat arrangements. AS
2009413 addresses how to determine whether an arrangémeiving multiple deliverables contains morerhane unit of accounting and h
arrangement consideration shall be measured amch#dd to the separate units of accounting in tiegement. ASU 2009-13 is effective on
a prospective basis for the Company'’s fiscal y&€dr12 with earlier adoption permitted. We are catlgeevaluating the adoption of ASU 2009-
13 and the impact that ASU 2009-13 will have on@amdensed consolidated financial statements.

In September 2009, the FASB issued ASU 2009kttain Revenue Arrangements That Include SoftkéEment{“ASU 2009-14"),
which excludes tangible products containing sofexamponents and non-software components thatifumictgether to deliver the product’s
essential functionality from the scope of ASC Top85, which describes the accounting for softwaxenue recognition. ASU 2009-14 is
effective on a prospective basis for our fiscalry2@l 1, with earlier adoption permitted. We areently evaluating the impact that ASU 2009-
14 will have on its condensed consolidated findrateEtements.
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Off-Balance Sheet Arrangements

We do not have any relationships with unconsolid&etities or financial partnerships, such as iestivften referred to as structured
finance or special purpose entities, which wouldehlaeen established for the purpose of facilitatifighalance sheet arrangements or other
contractually narrow or limited purposes. In adiuitiwe do not have any undisclosed borrowings bt,dad we have not entered into any
synthetic leases. We are, therefore, not materaposed to any financing, liquidity, market orditeisk that could arise if we had engaged in
such relationships.

ltem 4. Controls and Procedures

(a) Evaluation of Disclosure Controls and Procedsi®e carried out an evaluation, under the superviaimhwith the participation of o
management, including our principal executive @ffiand principal financial officer, of the effeaivess of the design and operation of our
disclosure controls and procedures (as defineduledRL3a-15(e) and 15d-15(e) of the Securities &xgh Act of 1934, (“Exchange Act”)) as
of the end of our fiscal quarter ended Octobel0202 Based upon that evaluation, our principatatee officer and principal financial officer
concluded that our disclosure controls and proceslare effective to provide reasonable assuramaténiormation required to be disclosed by
us in reports that we file or submit under the Eaxae Act (i) is recorded, processed, summarizedepatted within the time periods specif
in the SEC'’s rules and forms and (ii) is accumuwated communicated to our management, includingdncipal executive officer and
principal financial officer as appropriate to alldwely decisions regarding required disclosure.

(b) Change in internal controls over financial repng. During the fiscal quarter that ended October 2,02@iere were no changes in our
internal controls over financial reporting (as defil in Rules 13a-15(f) and 15d-15(f) under the BExrge Act) that have materially affected, or
are reasonably likely to materially affect, oureimtal controls over financial reporting.

Inherent Limitations on I nternal Control

A control system, no matter how well conceived apdrated, can provide only reasonable, not absassirance that the objectives of
the control system are met. Further, the benefitontrols must be considered relative to theitsdBecause of the inherent limitations in all
control systems, no evaluation of controls can pi®absolute assurance that all control issuesratances of fraud, if any, have been
detected. These inherent limitations include tladities that judgments in decision making can hdtyaand that breakdowns can occur bec
of simple errors. Additionally, controls can beccimvented by the individual acts of some persopsdiusion of two or more people, or by
management override of the control. The desigmgfsystem of controls is also based in part upetateassumptions about the likelihood of
future events, and there can be no assurancerthatesign will succeed in achieving its stated gaaidder all potential future conditions.
Because of the inherent limitations in a cost-éffeccontrol system, misstatements due to errdraad may occur and not be detected.

PART Il. OTHER INFORMATION
ltem 1. Legal Proceedings

The information set forth in the sections entitfestieral Securities Class Action, Patent ClaimsTaade Secret Claim under Note 9 of
Notes to Unaudited Condensed Consolidated FinaBta&éments, included in Part I, Item | of this Bepis incorporated herein by referen

ltem 1A. Risk Factors

You should consider each of the following factasvell as the other information in this Report irakiating our business and our
prospects. The risks described below are not tthe @anes we face. Additional risks we are not pnélgeaware of or that we currently belie
are immaterial may also impair our business openagi The trading price of our common stock couldlide due to any of these risks, and you
could lose all or part of your investment. In asseg these risks, you should also refer to theratifermation contained or incorporated by
reference in this Report, including our consolidhfmancial statements and related notes.

Risks related to our business

We expect a number of factors to cause our operatinresults to fluctuate on a quarterly and annual bais, which may make it difficult to
predict our future performance.

Our operating results have varied significantlyhia past and will continue to fluctuate from quattequarter or year-to-year in the
future due to a variety of factors, many of which bBeyond our control. Factors relating to our beiss that may contribute to these quarterly
and annual fluctuations include the following fastas well as other factors described elsewhett@srReport:
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* our inability to develop new or enhanced produlctt ichieve customer or market acceptance in dytimanner, including our
HyperCloud™ memory module and our flash-based mgmparducts;

< our failure to maintain the qualification of ourplucts with our current customers or to qualifyufetproducts with our current
prospective customers in a timely manner or at all;

« the timing of actual or anticipated introductioicompeting products or technologies by us or amgetitors, customers or
suppliers;

« theloss of, or a significant reduction in salesatéiey customer;

* the cyclical nature of the industry in which we rte;

e areduction in the demand for our high performameenory subsystems or the systems into which theynaorporated;

e our customers’ failure to pay us on a timely basis;

«  costs, inefficiencies and supply risks associati#éd @utsourcing portions of the design and the nfiacture of integrated circuits;
< our ability to absorb manufacturing overhead if mwenues decline or vary from our projections;

« delays in fulfilling orders for our products orailfire to fulfill orders;

» our ability to procure an adequate supply of kemponents, particularly DRAM ICs and NAND;

« dependence on large suppliers who are also comrsetind whose manufacturing priorities may not suppur production
schedules;

» changes in the prices of our products or in thé abthe materials that we use to build our produictcluding fluctuations in the
market price of DRAM ICs and NAND;

e our ability to effectively operate our manufactygrifacility in the PRC;

« manufacturing inefficiencies associated with tretstip of new manufacturing operations, new proslacid initiation of volume
production;

e our failure to produce products that meet the tpiadiquirements of our customers;

« disputes regarding intellectual property rights #relpossibility of our patents being reexaminedhgyUnited States Patent and
Trademark Office;

« the costs and management attention diversion agsdaivith litigation;

« the loss of any of our key personnel;

e changes in regulatory policies or accounting pples;

* our ability to adequately manage or finance integnawth or growth through acquisitions; and

« the effect of our investments and financing arramgiets on our liquidity.

Due to the various factors mentioned above, anersttthe results of any prior quarterly or annwalqus should not be relied upon as
an indication of our future operating performanoeone or more future periods, our results of opena may fall below the expectations of

securities analysts and investors. In that evaetptarket price of our common stock would likelgléitee. In addition, the market price of our
common stock may fluctuate or decline regardlessuofoperating performance.
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We have historically incurred losses and may contire to incur losses.

Since the inception of our business in 2000, westay experienced one fiscal year (2006) with ipebfe results. In order to regain
profitability, or to achieve and sustain positivash flows from operations in the future, we musthfer reduce operating expenses and/or
increase our revenues. Although we have in thegragiged, and are continuing to engage, in a safrisst reduction actions, these expense
reductions alone may not make us profitable omalls to sustain profitability if it is achieved. Qability to achieve profitability will depend
on increased revenue growth from, among other ghimgreased demand for our memory subsystemsedated product offerings, as well as
our ability to expand into new and emerging markéte may not be successful in achieving the necgseaenue growth or the expected
expense reductions. Moreover, we may be unablediain past or expected future expense reductiosshisequent periods. We may not
achieve profitability or sustain such profitabilifffachieved, on a quarterly or annual basis @fttture.

Any failure to achieve profitability could resuit increased capital requirements and pressure oligoidity position. Many
companies are experiencing difficulty in achievaggess to capital in these challenging times. Weuseour future capital requirements will
depend on many factors, including our levels ofsad¢s, the timing and extent of expenditures ppstt research and development activities,
the expansion of manufacturing capacity both doivedst and internationally and the continued marketeptance of our products. Our capital
requirements could result in our having to, or ottige choosing to, seek additional funding thropgblic or private equity offerings or debt
financings, which funding may not be available emts acceptable to us, or at all, either of whizhld result in our inability to meet certain of
our financial obligations and other related comneifrts.

We are subject to risks relating to product concerraition and lack of market diversification.

We have historically derived a substantial portddour net sales from sales of our high performaneenory subsystems for use in
server market. We expect these memory subsysteomtmue to account for a significant portion af met sales in the near term. Continued
market acceptance of these products for use ireseiw critical to our success.

In an attempt to set our products apart from thadsmir competitors, we have invested a signifigaortion of our research and
development budget into the design of ASIC devisash as the HyperClou## memory subsystem, introduced in November 2009. iiéig
design and the products they are incorporatedargsubject to increased risks as compared toxistirgy products. For example:

« we may be unable to achieve customer or markepéacee of the HyperClou memory subsystem or other new products, or
achieve such acceptance in a timely manner;

¢ the HyperCloud™ memory subsystem or other new products may contaiently undiscovered flaws, the correction of ethi
would result in increased costs and time to market;

« we are dependent on a limited number of suppl@rbdth the DRAM ICs and the ASIC devices thatessential to the
functionality of the HyperCloud memory subsystem, and could experience supply aisiaption as a result of business issues
that are specific to our suppliers or the induasya whole; and

« we will be required to demonstrate the quality egldhbility of the HyperCloud™ memory subsystem or other new products to
our customers, and will be required to qualify thesw products with our customers, both of which reguire a significant
investment of time and resources prior to the paaiany revenue from such customers.

Any failure or delay in placing or qualifying newaalucts with our customers would likely result @ductions in our net sales and
would adversely impact our results of operations.

Additionally, if the demand for servers deteriosate if the demand for our products to be incorpextan servers declines, our
operating results would be adversely affected,vaaavould be forced to diversify our product poritbohnd our target markets. We may not be
able to achieve this diversification, and our ifigbto do so may adversely affect our business.
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We may lose our competitive position if we are undb to timely and cost-effectively develop new or éranced products that meet our
customers’ requirements and achieve market acceptae.

Our industry is characterized by intense competjtiapid technological change, evolving industgnstards and rapid product
obsolescence. Evolving industry standards and tdogital change or new, competitive technologiaddoender our existing products
obsolete. Accordingly, our ability to compete i tluture will depend in large part on our abilityitlentify and develop new or enhanced
products on a timely and cost-effective basis, tangspond to changing customer requirements.dardo develop and introduce new or
enhanced products, we need to:

+ identify and adjust to the changing requirementswfcurrent and potential customers;
« identify and adapt to emerging technological tremdd evolving industry standards in our markets;

« design and introduce cost-effective, innovative padormance-enhancing features that differentateproducts from those of
our competitors;

« develop relationships with potential suppliers ofmponents required for these new or enhanced praduc
« qualify these products for use in our customerstipcts; and
« develop and maintain effective marketing strategies

Our product development efforts are costly andriehiy risky. It is difficult to foresee changesaevelopments in technology or
anticipate the adoption of new standards. Moreaweee these things are identified, if at all, wé meed to hire the appropriate technical
personnel or retain third party designers, devébepproduct, identify and eliminate design flawsg ananufacture the product in production
guantities either in-house or through third-pargnufacturers. As a result, we may not be able toessfully develop new or enhanced
products or we may experience delays in the dewedmp and introduction of new or enhanced produéays in product development and
introduction could result in the loss of, or delatygienerating, net sales and the loss of marlateskas well as damage to our reputation. Even
if we develop new or enhanced products, they mayne®t our customers’ requirements or gain margegptance. Accordingly, we cannot
assure you that our future product developmenttsfioill result in the development of new or enhashproducts or that such products will
achieve market acceptance.

Our customers require that our products undergo aéngthy and expensive qualification process withowtny assurance of net sales.

Our prospective customers generally make a sigmificommitment of resources to test and evaluatenemory subsystems prior to
purchasing our products and integrating them ingirtsystems. This extensive qualification prodgasgelves rigorous reliability testing and
evaluation of our products, which may continuedisrmonths or longer and is often subject to delaysddition to qualification of specific
products, some of our customers may also requite usdergo a technology qualification if our protldesigns incorporate innovative
technologies that the customer has not previoustpentered. Such technology qualifications oftde tsubstantially longer than product
qualifications and can take over a year to compl@telification by a prospective customer doesamsure any sales to that prospective
customer. Even after successful qualification aaldssof our products to a customer, changes ipmducts, our manufacturing facilities, our
production processes or our component suppliersreryire a new qualification process, which mayiltes additional delays.

In addition, because the qualification processih Iproduct-specific and platform-specific, ourstixig customers sometimes require
us to requalify our products, or to qualify our nprducts, for use in new platforms or applicatidfar example, as our OEM customers
transition from prior generation DDR2 DRAM architiges to current generation DDR3 DRAM architectures must design and qualify new
products for use by those customers. In the gastptocess of design and qualification has taketowsix months to complete, during which
time our net sales to those customers declinedfisigntly. After our products are qualified, it céake several months before the customer
begins production and we begin to generate nes.sale

We must devote substantial resources, includinggdesngineering, sales, marketing and managenffamtse to qualify our products
with prospective customers in anticipation of sagignificant delays in the qualification processild result in an inability to keep up with
rapid technology change or new, competitive teobgiels. If we delay or do not succeed in qualifygngroduct with an existing or prospective
customer, we will not be able to sell that produdthat customer, which would harm our operatirguls and business.
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Sales to a limited number of customers representsignificant portion of our net sales and the lossfpor a significant reduction in sales
to, any one of these customers could materially har our business.

Sales to certain of our OEM customers such as Bkktronics, Hewlett Packard and Arrow have hisadly represented a substantial
majority of our net sales. Dell and Flextronicsresgented approximately 53% and 25%, respectivélguonet sales for the nine months ended
October 2, 2010. Dell, Arrow, and Hewlett Packaadresented approximately 48%, 13% and 10%, reispbgtof our net sales for the nine
months ended October 3, 2009. We currently expattsales to major OEM customers will continuegioresent a significant percentage of
our net sales for the foreseeable future. We ddae¢ long-term agreements with our OEM custonwergith any other customer. Any one of
these customers could decide at any time to disummtdecrease or delay their purchase of our mtedin addition, the prices that these
customers pay for our products could change atiarg: The loss of any of our OEM customers, omaificant reduction in sales to any of
them, could significantly reduce our net sales aieersely affect our operating results.

Our ability to maintain or increase our net satesur key customers depends on a variety of factoany of which are beyond our
control. These factors include our customers’ cardd sales of servers and other computing systessncorporate our memory subsystems
and our customers’ continued incorporation of awdpcts into their systems. Because of these #rat factors, net sales to these customers
may not continue and the amount of such net satgsnuot reach or exceed historical levels in anyrieiperiod. Because these customers
account for a substantial portion of our net sdles failure of any one of these customers to pag timely basis would negatively impact our
cash flow. In addition, while we may not be contuatly obligated to accept returned products, wg ghetermine that it is in our best interes
accept returns in order to maintain good relatiwitb our customers.

A limited number of relatively large potential customers dominate the markets for our products.

Our target markets are characterized by a limitadbver of large companies. Consolidation in one orawf our target markets may
further increase this industry concentration. Assult, we anticipate that sales of our productsasntinue to be concentrated among a limited
number of large customers in the foreseeable fuWebelieve that our financial results will dependignificant part on our success in
establishing and maintaining relationships wittd affecting substantial sales to, these potentisianers. Even if we establish these
relationships, our financial results will be larngelependent on these customers’ sales and busisdts.

If a standardized memory solution which addressesie demands of our customers is developed, our netlss and market share may
decline.

Many of our memory subsystems are specificallygltesil for our OEM customers’ high performance systdma drive to reduce
costs and assure supply of their memory module ddnaur OEM customers may endeavor to design JERiE@lard DRAM modules into
their new products. Although we also manufactul@BE modules, this trend could reduce the demanddohigher priced customized
memory solutions which in turn would have a negatimpact on our financial results. In addition,tonsers deploying custom memory
solutions today may in the future choose to adafEBEC standard, and the adoption of a JEDEC stdnmdadule instead of a previously
custom module might allow new competitors to pgstite in a share of our customeng&mory module business that previously belongaedt

If our OEM customers were to adopt JEDEC standavdutes, our future business may be limited to idiging the next generation of
high performance memory demands of OEM custometsiaxeloping solutions that addresses such dembimd fully implemented, this
next generation of products may constitute a muaéiller market, which may reduce our net sales aadket share.

We may not be able to maintain our competitive potion because of the intense competition in our tagfed markets.

We patrticipate in a highly competitive market, anel expect competition to intensify. Many of our quetitors have longer operating
histories, significantly greater resources and nesaegnition, a larger base of customers and lesgerding relationships with customers and
suppliers than we have. As a result, some of thes®etitors are able to devote greater resourcégetdevelopment, promotion and sale of
products and are better positioned than we aneflicence customer acceptance of their products oweproducts. These competitors also may
be able to respond better to new or emerging tdofies or standards and may be able to deliverymsdvith comparable or superior
performance at a lower price. For these reasonsnayenot be able to compete successfully agaiesetibompetitors.
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In addition to the competitors described above,esofrour OEM customers have their own internal glegiroups that may develop
solutions that compete with ours. These designpgdiave some advantages over us, including dioeetsa to their respective companies’
technical information and technology roadmaps. OEM customers also have substantially greater ressufinancial and otherwise, than we
do, and may have lower cost structures than owss Fesult, they may be able to design and manufacompetitive products more efficiently
or inexpensively. If any of these OEM customerssarecessful in competing against us, our salesdatetline, our margins could be
negatively impacted and we could lose market stamg or all of which could harm our business arsliite of operations. Further, some of our
significant suppliers are also competitors, manwlém have the ability to manufacture competitiveducts at lower costs as a result of their
higher levels of integration.

We expect our competitors to continue to improwepgkrformance of their current products, reduce firees and introduce new or
enhanced technologies that may offer greater padoce and improved pricing. If we are unable tocmat exceed the improvements mad
our competitors, our market position would detexierand our net sales would decline. In additiom,competitors may develop future
generations and enhancements of competitive predioat may render our technologies obsolete ormpetitive.

We also expect to face competition from new andrging companies that may enter our existing orritnarkets. These potential
competitors may have similar or alternative prodwehich may be less costly or provide additionatdees.

Our operating results may be adversely impacted bworldwide economic and political uncertainties andspecific conditions in the
markets we address, including the cyclical naturefand volatility in the memory market and semiconductor industry.

Adverse changes in domestic and global economigailitical conditions have made it extremely ditficfor our customers, our
vendors and us to accurately forecast and plamefdtusiness activities, and they could cause Uh&fareign businesses to slow spending on
our products and services, which would further ylellad lengthen sales cycles. In addition, salesioproducts are dependent upon dema
the computing, networking, communications, pringtorage and industrial markets. These markets be&e cyclical and are characterized by
wide fluctuations in product supply and demand.sEhmarkets have experienced significant downtwfsn connected with, or in anticipati
of, maturing product cycles, reductions in techgglepending and declines in general economic ciomdit These downturns have been
characterized by diminished product demand, praducvercapacity, high inventory levels and theseo of average selling prices.

We may experience substantial period-to-periodtdiations in future operating results due to factdfscting the computing,
networking, communications, printers, storage awistrial markets. A decline or significant shdttfia demand in any one of these markets
could have a material adverse effect on the derfamour products. As a result, our sales will likelecline during these periods. In addition,
because many of our costs and operating expenseslatively fixed, if we are unable to control @xpenses adequately in response to
reduced sales, our gross margins, operating in@rdeash flow would be negatively impacted.

During challenging economic times our customers faag issues gaining timely access to sufficieatlity which could result in an
impairment of their ability to make timely paymeixsus. If that were to occur, we may be requirethtrease our allowance for doubtful
accounts and our days sales outstanding would gpetimely impacted. Furthermore, our vendors mag fsimilar issues gaining access to
credit, which may limit their ability to supply cgranents or provide trade credit to us. We cannadipt the timing, strength or duration of any
economic slowdown or subsequent economic recovesidwide, or in the memory market and related semductor industry. If the econor
or markets in which we operate fail to improve ontinue to worsen, our business, financial condidad results of operations will likely be
materially and adversely affected. Additionallye tombination of our lengthy sales cycle coupletthwhallenging macroeconomic conditions
could compound the negative impact on the resfiésiooperations.
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Our lack of a significant backlog of unfilled orders, and the difficulty inherent in forecasting custoner demand, makes it difficult to
forecast our short-term production requirements tomeet that demand, and any failure to optimally calirate our production capacity
and inventory levels to meet customer demand couldversely affect our revenues, gross margins and reéngs.

We make significant decisions regarding the leeglsusiness that we will seek and accept, prodnc@hedules, component
procurement commitments, personnel needs and beurce requirements, based on our estimatesstdroer requirements. We do not have
long-term purchase agreements with our customesgedd, our customers often place purchase ordersore than two weeks in advance of
their desired delivery date, and these purchaser@gknerally have no cancellation or reschedydamlty provisions. The shaerm nature o
commitments by many of our customers, the factdboatcustomers may cancel or defer purchase ofdeey reason, and the possibility of
unexpected changes in demand for our customerdupts each reduce our ability to accurately esgrfistuire customer requirements for our
products. This fact, combined with the quick turoumd times that apply to each order, makes itadiff to forecast our production needs and
allocate production capacity efficiently. We attértgpforecast the demand for the DRAM ICs, NANDgather components needed to
manufacture our products. Lead times for componesntg significantly and depend on various factsigh as the specific supplier and the
demand and supply for a component at a given time.

Our production expense and component purchaseslavelbased in part on our forecasts of our cusfuture product requiremer
and to a large extent are fixed in the short tekma result, we likely will be unable to adjust sging on a timely basis to compensate for any
unexpected shortfall in those orders. If we ovémeatie customer demand, we may have excess rawialateentory of DRAM ICs and
NAND. If there is a subsequent decline in the @icEDRAM ICs or NAND, the value of our inventoryiliall. As a result, we may need
write-down the value of our DRAM IC or NAND inventg which may result in a significant decreaseun gross margin and financial
condition. Also, to the extent that we manufacfareducts in anticipation of future demand that dogsmaterialize, or in the event a customer
cancels or reduces outstanding orders, we couldriqre an unanticipated increase in our finishmmtlg inventory. In the past, we have ha
write-down inventory due to obsolescence, excesstifies and declines in market value below outxosny significant shortfall of customer
orders in relation to our expectations could hurt @perating results, cash flows and financial ¢iorl

Also, any rapid increases in production requiredby customers could strain our resources and eeducmargins. If we
underestimate customer demand, we may not havieisuffinventory of DRAM ICs and NAND on hand to mdacture enough product to
meet that demand. We also may not have sufficiemtufacturing capacity at any given time to meetaustomers’ demands for rapid
increases in production. These shortages of inveated capacity will lead to delays in the delivefyour products, and we could forego sales
opportunities, lose market share and damage otwrogs relationships.

Declines in our average sales prices, driven by atlle prices for DRAM ICs and NAND, among other fators, may result in declines in
our revenues and gross profit.

Our industry is competitive and historically hagbeharacterized by declines in average sales, firésed in part on the market price
of DRAM ICs and NAND, which have historically coitated a substantial portion of the total cost of memory subsystems. Our average
sales prices may decline due to several factochjding overcapacity in the worldwide supply of DRAnd NAND memory components as a
result of worldwide economic conditions, increasgaghufacturing efficiencies, implementation of neamafacturing processes and expansion
of manufacturing capacity by component suppliers.

Once our prices with a customer are negotiatechneeenerally unable to revise pricing with thagtomer until our next regularly
scheduled price adjustment. Consequently, we gresexi to the risks associated with the volatilitthe price of DRAM ICs and NAND
during that period. If the market prices for DRARIJ and NAND increase, we generally cannot paspribe increases on to our customers for
products purchased under an existing purchase.okdex result, our cost of sales could increasecamdjross margins could decrease.
Alternatively, if there are declines in the prideDlRAM ICs and NAND, we may need to reduce ourigglprices for subsequent purchase
orders, which may result in a decline in our expdgctet sales.

In addition, since a large percentage of our salego a small number of customers that are priyndistributors and large OEMs,
these customers have exerted, and we expect thiegowiinue to exert, pressure on us to make garecessions. If not offset by increases in
volume of sales or the sales of newly-developeduyets with higher margins, decreases in averags gaices would likely have a material
adverse effect on our business and operating gsesult
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We use a small number of custom ASIC, DRAM IC and MND suppliers and are subject to risks of disruptim in the supply of custom
ASIC, DRAM ICs and NAND.

Our ability to fulfill customer orders or produceaiification samples is dependent on a sufficiemidy of DRAM ICs and NAND,
which are essential components of our memory stdsis We are also dependent on a sufficient sugfdustom ASIC devices to produce
our HyperCloud™ memory modules. There are a radbtismall number of suppliers of DRAM ICs and NAN&hd we purchase from only a
subset of these suppliers. We have no long-term MRANAND supply contracts. Additionally, we coufigice obstacles in moving production
of our ASIC components away from our current desigd production partners. Our dependence on d aoraber of suppliers and the lack of
any guaranteed sources of ASIC components, DRAMNAND supply expose us to several risks, includimginability to obtain an adequate
supply of these important components, price in@gadelivery delays and poor quality.

The recent declines in customer demand and revdravescaused us to reduce our purchases of DRAMIWGINAND. Should we
not maintain sufficient purchase levels with somegiers, our ability to obtain future suppliesrafv materials may be impaired due to the
practice of some suppliers to allocate their présit@ customers with the highest regular demand.

From time to time, shortages in DRAM ICs and NAN&vh required some suppliers to limit the supplyheir DRAM ICs and
NAND. As a result, we may be unable to obtain tHRAM ICs or NAND necessary to fill custom’ orders for our products in a timely
manner. If we are unable to obtain a sufficientpbypf DRAM ICs or NAND to meet our customers’ réguments, these customers may
reduce future orders for our products or not pusehaur products at all, which would cause our aketssto decline and harm our operating
results. In addition, our reputation could be haipvee may not be able to replace any lost busiwithsnew customers, and we may lose
market share to our competitors.

Our customers qualify the ASIC components, DRAM B8l NAND of our suppliers for use in their systethene of our suppliers
should experience quality control problems, it rhaydisqualified by one or more of our customerss TWould disrupt our supplies of ASIC
components, DRAM ICs and NAND and reduce the nunobsuppliers available to us, and may require Weaagualify a new supplier. If our
suppliers are unable to produce qualification sasiph a timely basis or at all, we could experiatadays in the qualification process, which
could have a significant impact on our ability &l shat product.

If the supply of other component materials used tonanufacture our products is interrupted, or if our inventory becomes obsolete, our
results of operations and financial condition couldbe adversely affected.

We use consumables and other components, incli®ig, to manufacture our memory subsystems. Wetsnegeprocure PCBs
and other components from single or limited soutodake advantage of volume pricing discounts.avlat shortages or transportation
problems could interrupt the manufacture of ourdpiets from time to time in the future. These delaysianufacturing could adversely affect
our results of operations.

Frequent technology changes and the introductiorerf-generation products also may result in treotdscence of other items of
inventory, such as our custom-built PCBs, whichldeaeduce our gross margin and adversely affecbperating performance and financial
condition. We may not be able to sell some proddeteeloped for one customer to another customeausecour products are often designed to
address specific customer requirements, and ewea #re able to sell these products to anotheomest our margin on such products may be
reduced.

A prolonged disruption of our manufacturing facility could have a material adverse effect on our buséss, financial condition and
results of operations.

We maintain a manufacturing facility in the PRC fmoducing most of our products, which allows ustitze our materials and
processes, protect our intellectual property anctldg the technology for manufacturing. A prolongistuption or material malfunction of,
interruption in or the loss of operations at oumnfacturing facility, or the failure to maintainféinient labor force at such facility, would limit
our capacity to meet customer demands and delaypnaduct development until a replacement facilitgl @quipment, if necessary, were
found. The replacement of the manufacturing facdibuld take an extended amount of time before Hsauring operations could restart. The
potential delays and costs resulting from thesgssteuld have a material adverse effect on oumnkessi financial condition and results of
operations.

If we are unable to manufacture our products efficéntly, our operating results could suffer.

We must continuously review and improve our manufidécg processes in an effort to maintain satisfigctnanufacturing yields and
product performance, to lower our costs and toretlse remain competitive. As we manufacture momaglex products, the risk of
encountering delays or difficulties increases. $taet-up costs associated with implementing newufaaturing technologies, methods and
processes, including the purchase of new equipraedtany resulting manufacturing delays and inigfficies, could negatively impact our
results of operations.
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If we need to add manufacturing capacity, an expangf our existing manufacturing facility or estiabhment of a new facility could
be subject to factory audits by our customers. dakays or unexpected costs resulting from thistqurdicess could adversely affect our net
sales and results of operations. In addition, wenctibe certain that we will be able to increasemanufacturing capacity on a timely basis or
meet the standards of any applicable factory audits

We depend on third-parties to design and manufactue custom components for some of our products.

Significant customized components, such as ASIg,dre used in some of our products are designgdnanufactured by third
parties. The ability and willingness of such thiatties to perform in accordance with their agregsevith us is largely outside of our control.
If one or more of our design or manufacturing parsrfails to perform its obligations in a timely mmer or at satisfactory quality levels, our
ability to bring products to market or deliver puats to our customers, as well as our reputationldcsuffer. In the event of any such failures,
we may have no readily available alternative soofcauipply for such products, since, in our expesé the lead time needed to establish a
relationship with a new design and/or manufactugagner is at least 12 months, and the estimatezlifor our OEM customers to re-qualify
our product with components from a new vendor rarfgam four to nine months. We cannot assure yauwre can redesign, or cause to have
redesigned, our customized components to be manuéalcby a new manufacturer in a timely manner,aaor we assure you that we will not
infringe on the intellectual property of our curteiesign or manufacture partner when we redesigretistom components, or cause such
components to be redesigned by a new manufactum@anufacturing disruption experienced by our manturing partners, the failure of our
manufacturing partners to dedicate adequate resgtocthe production of our products, the finanicisiability of our manufacturing or design
partners, or any other failure of our design or ufacturing partners to perform according to thgire@ments with us, would have a material
adverse effect on our business, financial conditiod results of operations.

We have many other risks due to our dependenckimhgarty manufacturers, including: reduced canireer delivery schedules,
quality, manufacturing yields and cost; the potantick of adequate capacity during periods of sg@emand; limited warranties on products
supplied to us; and potential misappropriation wfiotellectual property. We are dependent on ocanufacturing partners to manufacture
products with acceptable quality and manufactuyiedds, to deliver those products to us on a tintelgis and to allocate a portion of their
manufacturing capacity sufficient to meet our neédhough our products are designed using thegsedesign rules of the particular
manufacturers, we cannot assure you that our metunfiag partners will be able to achieve or mam&&iceptable yields or deliver sufficient
guantities of components on a timely basis or ei@eptable cost. Additionally, we cannot assuretpat our manufacturing partners will
continue to devote adequate resources to produgeroducts or continue to advance the process désannologies on which the qualification
and manufacturing of our products are based.

If our products do not meet the quality standards éour customers, we may be forced to stop shipments products until the quality
issues are resolved.

Our customers require our products to meet sttiatity standards. Should our products not meet stentdards, our customers may
discontinue purchases from us until we are abtedolve the quality issues that are causing ustoneet the standards. Such “quality holds”
could have a significant adverse impact on ourmaes and operating results.

If our products are defective or are used in defedte systems, we may be subject to warranty, producecalls or product liability claims.

If our products are defectively manufactured, conteefective components or are used in defectivaafunctioning systems, we
could be subject to warranty and product liabititgims and product recalls, safety alerts or adyisotices. While we have product liability
insurance coverage, it may not be adequate tdysal®8ms made against us. We also may be unaldétiain insurance in the future at
satisfactory rates or in adequate amounts. War@amdyproduct liability claims or product recallsgardless of their ultimate outcome, could
have an adverse effect on our business, financiaition and reputation, and on our ability toattrand retain customers. In addition, we may
determine that it is in our best interest to acgeptiuct returns in circumstances where we areaowtractually obligated to do so in order to
maintain good relations with our customers. Acagpproduct returns may negatively impact our opegatesults.
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If we fail to protect our proprietary rights, our ¢ ustomers or our competitors might gain access to oproprietary designs, processes
and technologies, which could adversely affect owperating results.

We rely on a combination of patent protection, éradcret laws and restrictions on disclosure teept@ur intellectual property rights.
We have submitted a number of patent applicatieganding our proprietary processes and technologgy/not certain when or if any of the
claims in the remaining applications will be allavd o date we have had only fifteen patents isswéglintend to continue filing patent
applications with respect to most of the new preessand technologies that we develop. Howevernpptetection may not be available for
some of these processes or technologies.

It is possible that our efforts to protect our llgetual property rights may not:
«  prevent challenges to, or the invalidation or aineention of, our existing intellectual propertyhtg;

«  prevent our competitors from independently develgimilar products, duplicating our products osigaeing around any pater
that may be issued to us;

«  prevent disputes with third parties regarding owhigr of our intellectual property rights;

« prevent disclosure of our trade secrets and know-ocahird parties or into the public domain;

* resultin valid patents, including internationateygs, from any of our pending or future applicasipor
« otherwise adequately protect our intellectual propeghts.

Others may attempt to reverse engineer, copy @raike obtain and use our proprietary technologiéisout our consent. Monitoring
the unauthorized use of our technologies is diffidWe cannot be certain that the steps we hawentakll prevent the unauthorized use of our
technologies. This is particularly true in foreigountries, such as the PRC, where we have estadlsimanufacturing facility and where the
laws may not protect our proprietary rights to shene extent as applicable U.S. laws.

If some or all of the claims in our patent applicas are not allowed, or if any of our intellectpabperty protections are limited in
scope by a court or circumvented by others, wedctade increased competition with regard to oudpobs. Increased competition could
significantly harm our business and our operategplts.

We are involved in and expect to continue to be imlved in costly legal and administrative proceedingto defend against claims that we
infringe the intellectual property rights of others or to enforce or protect our intellectual property rights.

As is common to the semiconductor industry, we reymerienced substantial litigation regarding piasenl other intellectual property
rights. Lawsuits claiming that we are infringindnets’intellectual property rights have been and mayheftuture be brought against us, anc
are currently defending against claims of invagidin the United States Patent and Trademark Offio&PTO”). See Note 9 of Notes to
Unaudited Condensed Consolidated Financial Statesniecluded in Part I, Item | of this Report, Bodescription of our legal contingencies.

The process of obtaining and protecting patenitshisrently uncertain. In addition to the patestimnce process established by law
and the procedures of the USPTO, we must comply #&DEC administrative procedures in protectingiot@llectual property within its
industry standard setting process. These procsdwave over time, are subject to variability it application, and may be inconsistent v
each other. Failure to comply with JEDEC'’s adnifaive procedures could jeopardize our abilitglem that our patents have been
infringed.

By making use of new technologies and entering markets there is an increased likelihood that stiha@ght allege that our products
infringe on their intellectual property rights. igation is inherently uncertain, and an adverseaut in existing or any future litigation could
subject us to significant liability for damagesiovalidate our proprietary rights. An adverse oateocalso could force us to take specific
actions, including causing us to:

«  cease manufacturing and/or selling products, argusértain processes, that are claimed to be gifrgha third partys intellectua
property;
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«  pay damages (which in some instances may be times tictual damages), including royalties on pafitare sales;

* seek alicense from the third party intellectuagarty owner to use their technology in our produathich license may not be
available on reasonable terms, or at all; or

« redesign those products that are claimed to bangifrg a third party’s intellectual property.

If any adverse ruling in any such matter occurg, rasulting limitations in our ability to market oproducts, or delays and costs
associated with redesigning our products or paymehlicense fees to third parties, or any failoyeus to develop or license a substitute
technology on commercially reasonable terms coaiteta material adverse effect on our businessidinhcondition and results of operations.

There is a limited pool of experienced technicakpanel that we can draw upon to meet our hirirggseAs a result, a number of our
existing employees have worked for our existingatential competitors at some point during theneeas, and we anticipate that a number of
our future employees will have similar work histsi In the past, some of these competitors hawaeththat our employees misappropriated
their trade secrets or violated non-competitionam-solicitation agreements. Some of our competitoay threaten or bring legal action
involving similar claims against us or our existiegployees or make such claims in the future tegreus from hiring qualified candidates.
Lawsuits of this type may be brought, even if thisreo merit to the claim, simply as a strateggrain our financial resources and divert
management’s attention away from our business.

We also may find it necessary to litigate agaitisers, including our competitors, customers anché&remployees, to enforce our
intellectual property and contractual and commeéragts including, in particular, our trade sesreds well as to challenge the validity and
scope of the proprietary rights of others. We cdddome subject to counterclaims or countersu@nagus as a result of this litigation.
Moreover, any legal disputes with customers coalgse them to cease buying or using our produdaglay their purchase of our products and
could substantially damage our relationship witnth

Any litigation, regardless of its outcome, wouldthree consuming and costly to resolve, divert oanagement’s time and attention
and negatively impact our results of operations.dMenot assure you that current or future infringetclaims by third parties or claims for
indemnification by customers or end users of oodpcts resulting from infringement claims will Hm asserted in the future or that such
assertions, if proven to be true, will not matdyialdversely affect our business, financial comditor results of operations.

If we are required to obtain licenses to use thirgharty intellectual property and we fail to do so, ar business could be harmed.

Although some of the components used in our finatipcts contain the intellectual property of thaatties, we believe that our
suppliers bear the sole responsibility to obtaiy @ghts and licenses to such third party intelietiproperty. While we have no knowledge that
any third party licensor disputes our belief, wartat assure you that disputes will not arise infttiere. The operation of our business and our
ability to compete successfully depends signifitaah our continued operation without claims ofrinfement or demands resulting from such
claims, including demands for payments of monetheform of, for example, ongoing licensing fees.

We are also developing products to enter new marigémilar to our current products, we may use camepts in these new products
that contain the intellectual property of third {ges. While we plan to exercise precautions to @wairinging on the intellectual property rights
of third parties, we cannot assure you that digputi# not arise.

If it is determined that we are required to obfiaimound licenses and we fail to obtain licensesf such licenses are not available on
economically feasible terms, our business, opaga#sults and financial condition could be sigrifidy harmed.
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The flash memory market is constantly evolving and@ompetitive, and we may not have rights to manufaatre and sell certain types of
products utilizing emerging flash formats, or we mg be required to pay a royalty to sell products ulizing these formats.

The flash-based storage market is constantly uniteggapid technological change and evolving industandards. Many consumer
devices, such as digital cameras, PDAs and smargshare transitioning to emerging flash memorynfs, such as the Memory Stick, and
Picture Card formats, which we do not currently ofanture and do not have rights to manufacturen@igh we do not currently serve the
consumer flash market, it is possible that cer@ivis may choose to adopt these higher-volume, l@est formats. This could result in a
decline in demand, on a relative basis, for otledpcts that we manufacture such as CompactFld&slan8 embedded USB drives. If we
decide to manufacture flash memory products utifizzmerging formats such as those mentioned, wévilequired to secure licenses to give
us the right to manufacture such products that nye available at reasonable rates or at allelare not able to supply flash card formats at
competitive prices or if we were to have produdrtdges, our net sales could be adversely impastiddur customers would likely cancel
orders or seek other suppliers to replace us.

Our indemnification obligations for the infringement by our products of the intellectual property rights of others could require us to pa
substantial damages.

As is common in the industry, we currently haveffect a number of agreements in which we haveeabre defend, indemnify and
hold harmless our customers and suppliers from gamand costs which may arise from the infringerbgrdur products of third-party
patents, trademarks or other proprietary right® 3tope of such indemnity varies, but may, in sors&nces, include indemnification for
damages and expenses, including attorneys’ feasin@urance does not cover intellectual propertsirigement. The term of these
indemnification agreements is generally perpetogltane after execution of the agreement. The marinpotential amount of future payme
we could be required to make under these indenatiific agreements is unlimited. We may periodichllye to respond to claims and litigate
these types of indemnification obligations. Althbumur suppliers may bear responsibility for theliectual property inherent in the
components they sell to us, they may lack the firdrability to stand behind such indemnities. Adially, it may be costly to enforce any
indemnifications that they have granted to us. Aditwly, any indemnification claims by customersiicbrequire us to incur significant legal
fees and could potentially result in the paymerdudfstantial damages, both of which could resudt inaterial adverse effect on our business
and results of operations.

We depend on a few key employees, and if we lose thervices of any of those employees or are unahiehire additional personnel, our
business could be harmed.

To date, we have been highly dependent on the xuey, relationships and technical knowledge diateikey employees. We belie
that our future success will be dependent on oilityato retain the services of these key employeleselop their successors, reduce our
reliance on them, and properly manage the tramsitifadheir roles should departures occur.

The loss of these key employees could delay theldpment and introduction of, and negatively impaaet ability to sell, our produc
and otherwise harm our business. We do not havéogmpnt agreements with any of these key emplogées than Chun K. Hong, our
President, Chief Executive Officer and ChairmathefBoard. In 2010, we obtained “Key Man” life inance on Chun K. Hong; however, we
do not carry “Key Man” life insurance on any of ather key employees.

Our future success also depends on our abilityttac, retain and motivate highly skilled engiriegr manufacturing, and other
technical and sales personnel. Competition for e&peed personnel is intense. We may not be sutd@ssttracting new engineers or other
technical personnel, or in retaining or motivatog existing personnel. If we are unable to hird egtain engineers with the skills necessary to
keep pace with the evolving technologies in ourkats; our ability to continue to provide our cuitrproducts and to develop new or enhanced
products will be negatively impacted, which woulttin our business. In addition, the shortage of egpeed engineers, and other factors, may
lead to increased recruiting, relocation and corapgon costs for such engineers, which may exceeéxpectations and resources. These
increased costs may make hiring new engineergditfior may reduce our margins.

Historically, a significant portion of our workfoedhas consisted of contract personnel. We investiderable time and expense in
training these contract employees. We may expegiéigh turnover rates in our contract employee favde, which may require us to expend
additional resources in the future. If we convert af these contract employees into permanent eyepk) we may have to pay finder's fees to
the contract agency.
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We rely on third-party manufacturers’ representatives and the failure of these manufacturers’ represeatives to perform as expected
could reduce our future sales.

We sell some of our products to customers throughufacturers’ representatives. We are unable tigirthe extent to which our
manufacturers’ representatives will be successfatarketing and selling our products. Moreover, ynafnour manufacturers’ representatives
also market and sell competing products. Our rgmtasives may terminate their relationships wittauany time. Our future performance will
also depend, in part, on our ability to attractiaddal manufacturers’ representatives that willdide to market and support our products
effectively, especially in markets in which we hanat previously distributed our products. If we gabretain our current manufacturers’
representatives or recruit additional or replacemeenufacturers’ representatives, our sales anchtipg results will be harmed.

The establishment and ongoing operation of our marfacturing facility in the PRC could expose us to n& and significant risks.

During fiscal 2007, we invested significant timedaffort in establishing a manufacturing facilitythe PRC and preparing it for full-
scale operations. This manufacturing facility beeaperational in July 2007 and was successfullyifircby certain key customers at that
time. As of February 1, 2009, substantially albaf world-wide manufacturing production was beimgfprmed in the PRC. Language and
cultural differences, as well as the geographitadise from our headquarters in Irvine, further coom the difficulties of running a
manufacturing operation in the PRC. Our manageinasiimited experience in creating or overseeimgifm operations, and this new facility
may divert substantial amounts of their time. Wienta assure you that we will be able to maintaintic over product quality, delivery
schedules, manufacturing yields and costs as wedse our output. We also have to manage a log&feroe that may subject us to
uncertainties or regulatory policies and we rensaibject to risks related to managing the increpseduction capacity provided by the facili
Should anticipated demand not materialize, thesamdated to having excess capacity would havedgarae impact on our gross margins and
operating results.

Changes in the labor laws of the PRC could incré@seost of employing the local workforce. Thereased industrialization of the
PRC could also increase the price of local lab@heE of these factors could negatively impactdhst savings we currently enjoy from having
our manufacturing facility in the PRC.

In the future, some of our net sales may be denat@éhin Chinese Renminbi (“RMB”). The Chinese goweent controls the
procedures by which RMB is converted into otherencies, and conversion of RMB generally requir@gegnment consent. As a result, RMB
may not be freely convertible into other currenaeall times. If the Chinese government institutieanges in currency conversion procedures,
or imposes restrictions on currency conversions¢hactions may negatively impact our operationscandt reduce our operating results. In
addition, fluctuations in the exchange rate betwRbIB and U.S. dollars may adversely affect our eges and results of operations as well as
the value of our assets and liabilities. Thesetflations may also adversely affect the comparghifitour period-to-period results. If we decide
to declare dividends and repatriate funds from@hinese operations, we will be required to compithhe procedures and regulations of
applicable Chinese law. Any changes to these proesdcnd regulations, or our failure to comply witbse procedures and regulations, could
prevent us from making dividends and repatriatingds from our Chinese operations, which could ablgraffect our financial condition. If
we are able to make dividends and repatriate fénotis our Chinese operations, these dividends wbealdubject to U.S. corporate income tax.

The PRC currently provides for favorable tax rdtescertain foreign-owned enterprises operatinggecified locations in the PRC.
We have established our PRC facility in such aféaored location. Should the PRC government enaeviged tax structure, it is possible that
we would not realize the tax benefits that we autfyeanticipate and this could adversely impact @perating results.

Economic, political and other risks associated witlinternational sales and operations could adverselgffect our net sales.

Part of our growth strategy involves making satefoteign corporations and delivering our produot&acilities located in foreign
countries. To facilitate this process and to meetlong-term projected demand for our productshase set up a manufacturing facility in the
PRC. Selling and manufacturing in foreign countsabjects us to additional risks not present withaomestic operations. We have begun
operating in business and regulatory environmentghich we have little or no previous experiences Will need to overcome language and
cultural barriers to effectively conduct our op@yas in these environments. In addition, the ecdrerof the PRC and other countries have
been highly volatile in the past, resulting in sfgrant fluctuations in local currencies and otirestabilities. These instabilities affect a number
of our customers and suppliers in addition to aueign operations and continue to exist or may pagain in the future.
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International turmoil and the threat of future teist attacks, both domestically and internationdilave contributed to an uncertain political
economic climate, both in the U.S. and globallyd &aave negatively impacted the worldwide econonhe @ccurrence of one or more of these
instabilities could adversely affect our foreigrecgtions and some of our customers or suppliec ebwhich could adversely affect our net
sales. In addition, our failure to meet applicalelgulatory requirements or overcome cultural besr@auld result in production delays and
increased turn-around times, which would adveraéict our business.

Our international sales are subject to other risidyuding regulatory risks, tariffs and other tedghrriers, timing and availability of
export licenses, political and economic instabjldifficulties in accounts receivable collectiodgficulties in managing distributors, lack of a
significant local sales presence, difficulties btaining governmental approvals, compliance withide variety of complex foreign laws and
treaties and potentially adverse tax consequelteasidition, the United States or foreign countriggy implement quotas, duties, taxes or ¢
charges or restrictions upon the importation oroetgtion of our products, leading to a reductiosates and profitability in that country.

Our operations could be disrupted by power outages)atural disasters or other factors.

Our current manufacturing facilities are locate®uzhou, PRC. Due to this geographic concentragiatisruption of our
manufacturing operations, resulting from equipnfaitire, power failures, quality control issuesptan error, government intervention or
natural disasters, including earthquakes, fireffoods, could interrupt or interfere with our maacifuring operations and consequently harm
our business, financial condition and results afrafions. Such disruptions would cause significkatays in shipments of our products and
adversely affect our operating results.

Our failure to comply with environmental laws and regulations could subject us to significant fines ahliabilities or cause us to incur
significant costs.

We are subject to various and frequently changiri federal, state and local and foreign governaiéavs and regulations relating
to the protection of the environment, includinggb@overning the discharge of pollutants into thard water, the management and disposal
of hazardous substances and wastes, the cleamopmtaiminated sites and the maintenance of a salglase. In particular, some of our
manufacturing processes may require us to handlelapose of hazardous materials from time to tioe.example, in the past our
manufacturing operations have used lead-basedrdaltiee assembly of our products. Today, we uad-feee soldering technologies in our
manufacturing processes, as this is required f@ilymts entering the European Union. We could isalnstantial costs, including clean-up
costs, civil or criminal fines or sanctions anddhparty claims for property damage or personalrinjas a result of violations of, or
noncompliance with, environmental laws and regateti These laws and regulations also could reguite incur significant costs to remain in
compliance.

Our internal controls over financial reporting may not be effective, which could have a significant ahadverse effect on our business.

Section 404 of the Sarbanes-Oxley Act of 2002 aedtiles and regulations of the SEC, which we ctillely refer to as Section 404,
require us to evaluate our internal controls oirgarfcial reporting to allow management to reporthwse internal controls as of the end of ¢
year. Effective internal controls are necessaryfoto produce reliable financial reports and ampdrtant in our effort to prevent financ
fraud. In the course of our Section 404 evaluatisresmay identify conditions that may result inrsfggant deficiencies or material weaknesses
and we may conclude that enhancements, modificatiorchanges to our internal controls are necessagsirable. Implementing any such
matters would divert the attention of our managermeould involve significant costs, and may negafhmpact our results of operations.

We note that there are inherent limitations onetffectiveness of internal controls, as they cammevent collusion, management
override or failure of human judgment. If we failrmaintain an effective system of internal contai$f management or our independent
registered public accounting firm were to discovaterial weaknesses in our internal controls, wg bgaunable to produce reliable financial
reports or prevent fraud, and it could harm ouafficial condition and results of operations, reisudt loss of investor confidence and negatiy
impact our stock price.

If we do not effectively manage future growth, ouresources, systems and controls may be strained andr results of operations may
suffer.

We have in the past expanded our operations, lmttedtically and internationally. Any future growttay strain our resources,
management information and telecommunication systamd operational and financial controls. To marfagure growth effectively,
including the expansion of volume in our manufaiciifacility in the PRC, we must be able to imprarel expand our systems and controls.
We may not be able to do this in a timely or cdfative manner, and our current systems and ctntnay not be adequate to support our
future operations. In addition, our officers hag&tively limited experience in managing a rapigipwing business or a public company. As a
result, they may not be able to provide the guidamecessary to manage future growth or maintauréunarket position. Any failure to
manage our growth or improve or expand our existiygjems and controls, or unexpected difficultredaing so, could harm our business.
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If we acquire other businesses or technologies ihe future, these acquisitions could disrupt our bugsess and harm our operating result
and financial condition.

We will evaluate opportunities to acquire businessetechnologies that might complement our curpeotiuct offerings or enhance
our technical capabilities. We have no experiencaciquiring other businesses or technologies. Aitipris entail a number of risks that could
adversely affect our business and operating resnttsiding, but not limited to:

« difficulties in integrating the operations, techogikes or products of the acquired companies;

» the diversion of management’s time and attentiomfthe normal daily operations of the business;

» insufficient increases in net sales to offset inse#l expenses associated with acquisitions orrechebmpanies;

« difficulties in retaining business relationshipgwsuppliers and customers of the acquired companie

« the overestimation of potential synergies or aylglaealizing those synergies;

«  entering markets in which we have no or limitedemignce and in which competitors have stronger ptgrksitions; and

« the potential loss of key employees of the acqui@dpanies.

Future acquisitions also could cause us to incbt debe subject to contingent liabilities. In ath, acquisitions could cause us to
issue equity securities that could dilute the owhigr percentages of our existing stockholders.Heunhore, acquisitions may result in material
charges or adverse tax consequences, substargiakciion, deferred compensation charges, in-goesearch and development charges, the
amortization of amounts related to deferred stoggell compensation expense and identifiable purdhasmgible assets or impairment of
goodwill, any or all of which could negatively afteour results of operations.

Incurring indebtedness could adversely affect oura&sh flow and prevent us from fulfilling our financial obligations.

On September 30, 2010, we renewed our revolvindittagreement and concurrently obtained term la@enting. Incurring debt
could have material consequences, such as:

e requiring us to dedicate a portion of our cash ffown operations and other capital resources to sievice, thereby reducing ¢
ability to fund working capital, capital expendiésr and other cash requirements;

¢ increasing our vulnerability to adverse economid exalustry conditions;

» limiting our flexibility in planning for, or reaatig to, changes and opportunities in, our busineddralustry, which may place us
at a competitive disadvantage; and

< limiting our ability to incur additional debt on @&ptable terms, if at all.

Additionally, if we are unable to maintain liquiditevels, as defined in the credit agreement, areifwere to default under our credit
agreement and were unable to obtain a waiver foin audefault, interest on the obligations wouldrae@t an increased rate. In the case of a
default, the lenders could accelerate our obligationder the credit agreement; however, acceleratilb be automatic in the case of
bankruptcy and insolvency events of default.

Additionally, to the extent we have made intercompkans to our subsidiaries and have pledged kzats to the lenders under the
credit agreement, our subsidiaries would be redumepay the amount of the intercompany loans édehders in the event we are in default
under the credit agreement. Any actions taken bydéhders against us in the event we are in defiaalér the credit agreement could harm our
financial condition. Finally, the credit facilityoatains certain restrictive covenants, includingvsions restricting our ability to incur
additional indebtedness, guarantee certain obtigaticreate or assume liens and pay dividends.
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Our investments in auction rate securities are sulgict to risks which may cause losses and affect thguidity of these investments.

We hold certain investments in auction rate seiesrihat have failed, or may in the future faigitlrespective auctions. An auction
failure means that the parties wishing to sellrtieturities could not do so. As a result of fadedtions, our ability to liquidate and fully
recover the carrying value of our investments erkar term may be limited or not exist. If theiess of these investments are unable to close
future auctions and their credit ratings deterrate may in the future be required to record guainment charge on these investments. We
also may be required to wait until market stabilityestored for these investments or until thalfmaturity of the underlying notes (up to
30 years) to realize our investments’ cost value.

Risks related to our common stock

Our principal stockholders have significant votingpower and may take actions that may not be in thedst interest of our other
stockholders.

As of October 18, 2010, our executive officersediors and 5% stockholders beneficially own, imaltapproximately 25% of our
outstanding common stock. As a result, these stadklns, acting together, have the ability to esealistantial influence over all matters
requiring approval by our stockholders, includihg election and removal of directors and any pregaserger, consolidation or sale of all or
substantially all of our assets and other corpdratesactions. This concentration of control cdudddisadvantageous to other stockholders with
interests different from those of our executivaagffs, directors and principal stockholders. Faregle, our executive officers, directors and
principal stockholders could delay or prevent aguégition or merger even if the transaction woudshéfit other stockholders. In addition, this
significant concentration of share ownership mayeasely affect the trading price for our commorcktbecause investors may perceive
disadvantages in owning stock in companies witbkstolders that have the ability to exercise sigaifit control.

Anti- takeover provisions under our charter documents andelaware law could delay or prevent a change of ntrol and could also limit
the market price of our stock.

Our certificate of incorporation and bylaws contpivisions that could delay or prevent a changeoatrol of our company or
changes in our board of directors that our stoakérsl might consider favorable. In addition, theseisions could limit the price that investors
would be willing to pay in the future for sharesoafr common stock. The following are examples aofvggions which are included in our
certificate of incorporation and bylaws, each asaded:

* our board of directors is authorized, without pstwckholder approval, to designate and issue pezfestock, commonly referred
to as “blank check” preferred stock, with rightsise to those of our common stock;

»  stockholder action by written consent is prohibited

* nominations for election to our board of directarsl the submission of matters to be acted upondakisolders at a meeting are
subject to advance notice requirements; and

* our board of directors is expressly authorized &ke alter or repeal our bylaws.

In addition, we are governed by the provisions @ft®n 203 of the Delaware General Corporate Lalichvmay prohibit certain business
combinations with stockholders owning 15% or mdrewr outstanding voting stock. These and othevigions in our certificate of
incorporation and bylaws, and of Delaware law, daubke it more difficult for stockholders or poti@hticquirers to obtain control of our
board of directors or initiate actions that are aggul by the then-current board of directors, incdgdielaying or impeding a merger, tender
offer, or proxy contest or other change of contrahsaction involving our company. Any delay oryaetion of a change of control transaction
or changes in our board of directors could pretemtconsummation of a transaction in which ourldtotders could receive a substantial
premium over the then-current market price forrtkbares.

The price of and volume in trading of our common gick has and may continue to fluctuate significantly

Our common stock has been publicly traded sinceeNer 2006. The price of our common stock andrddirtg volume of our
shares are volatile and have in the past fluctusitgdficantly. There can be no assurance as tpiices at which our common stock will trade
in the future or that an active trading marketum common stock will be sustained in the futuree Tinarket price at which our common stock
trades may be influenced by many factors, includingnot limited to, the following:
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e our operating and financial performance and praspétcluding our ability to achieve and sustaiofjpability in the future;

e investor perception of us and the industry in whighoperate;

« the availability and level of research coveragard market making in our common stock;

« changes in earnings estimates or buy/sell recomatems by analysts;

« general financial and other market conditions; and

e changing and recently volatile domestic and intéonal economic conditions.

In addition, shares of our common stock and thdipstock markets in general, have experienced,raag continue to experience,
extreme price and trading volume volatility. Thélsetuations may adversely affect the market pdteur common stock and a shareholders

ability to sell their shares into the market at desired time or at the desired price.

In 2007, following a drop in the price of our stoslecurities litigation was initiated against tlwenpany. Given the historic volatility
our industry, we may become engaged in this tydaigétion in the future. Securities litigation é&pensive and time-consuming.

Item 5. Other Information
Bank Financing Agreement

On September 30, 2010, we entered into an amendment existing credit agreement with Silicon \églBank. The amendment
extends the maturity date of our revolving creddility to September 30, 2012 and increases ouoldng capacity to the lesser of (i) 80% of
eligible accounts receivable, or (ii) $10.0 millioWe have the option to increase credit availgbilnder the revolving credit facility to $15.0
million at any time through the extended maturigged subject to the conditions of the credit agrs®m At October 2, 2010, there were no
borrowings outstanding under the revolving crealilfty.

Interest on the revolving credit facility is payathonthly at either (i) prime plus 1.25%, as losgr@ maintain $8.5 million in
revolving credit availability plus unrestricted basn deposit with Silicon Valley Bank, or (ii) prérplus 2.25%. Additionally, the credit
agreement requires payments for an unused linegkhsis anniversary and early termination feegmsicable.

In connection with the amendment, Silicon ValleynBalso extended a $1.5 million term loan underctteglit agreement, which bears
interest at a rate of prime plus 1.75%. We areired to make equal monthly principal payments Whatal $0.5 million annually, and a
balloon payment of $0.5 at maturity. Any remainingaid principal is due upon maturity of the ctedjreement. As of October 2, 2010, ¢
million was outstanding under the term loan.

All obligations under the credit agreement are ssttly a first priority lien on our tangible andangible assets. The credit agreement
subjects us to certain affirmative and negativeecawits, including financial covenants with respeaur tangible net worth and restrictions on
the payment of dividends. As of October 2, 2018 were in compliance with its financial covenants.

ASIC Design and Production Agreement

On August 11, 2010, we entered into an agreemeht®@pen Silicon, Inc. for the design and productiban ASIC device to be
incorporated into a product that is under develapmdhe agreement requires that we pay remuring engineering fees over the course o
design phase and specifies terms regarding théasecof production devices. We have requesteddsorifal treatment regarding portions of
this agreement pursuant to Rule 24b-2 of the Séesiand Exchange Act of 1934.
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Item 6. Exhibits

Exhibit

Number Description of Document

3.1(1) Restated Certificate of Incorporation of Netlistc.l

3.2(1) Amended and Restated Bylaws of Netlist, |

10.1(2) Amendment to Loan Documents entered into as ofeBeper 30, 2010, by and between Silicon Valley Bamdt Netlist, Inc

10.2(2)* ASIC Design and Production Agreement between Ogleo8, Inc. and Netlist, Inc

10.3(2)* Design and Production Agreement relating to Regi&&C (the “Production Register Agreementipted July 31, 2008, by a
between Netlist, Inc. and Toshiba America Electd@omponents, Inc“Toshibe").

10.4(2)* Amendment #1 to the Production Register Agreentdaied May 22, 2009, by and between Netlist, Ind. Boshiba

10.5(2)* Amendment #1 to the Production Register Agreemdated January 28, 2010, by and between Netlistaimd Toshiba

10.6(2)* Amendment #2 to the Production Register Agreendated March 10, 2010, by and between Netlist, dnd. Toshiba

10.7(2)* Design and Production Agreement relating to ID A§t “Production ID Agreement”), dated July 31080by and between
Netlist, Inc. and Toshib:

10.8(2)* Amendment #1 to the Production ID Agreement, ddtatuary 28, 2010, by and between Netlist, Inc.Teoshiba.

10.9(2)* Amendment #2 to the Production ID Agreement, ddedch 10, 2010, by and between Netlist, Inc. andhllza.

10.10(2)* Development and Supply Agreement, dated as of 8d#qe10, 2008, by and between Netlist, Inc. andDi
Technologies, Inc.“Diablc”).

10.11(2)* Settlement Agreement and Amendment to DevelopmehSaipply Agreement, dated January 12, 2010, betiMedlist, Inc.
and Diablo.

31.1(2) Certification of Chief Executive Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the Seegrlixchange Act, as
Amended.

31.2(2) Certification of Chief Financial Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the SeesrHxchange Act, as
Amended.

32(3) Certification of Chief Executive Officer and Chiefhancial Officer pursuant to 18 U.S.C. 1350, aspaed pursuant to

Section 906 of the Sarbal-Oxley Act of 2002 and furnished herewith pursuanS8EC Release No. -8238.

(1) Incorporated by reference to the correspondingléxhumber of the registration statement on Forth@&-the registrant (No. 333-
136735) filed with the Securities and Exchange Cdsaimn on October 23, 2006.

(2) Filed herewith.

(3) The information in Exhibit 32 shall not be deemé&tetl” for purposes of Section 18 of the Securitteechange Act of 1934, as
amended, (the “Exchange Act”), or otherwise subjedhe liabilities of that section, nor shall thegy deemed incorporated by
reference in any filing under the Securities Acfl®B3, as amended, or the Exchange Act (includirggReport), unless the registrant
specifically incorporates the foregoing informatiato those documents by reference.

* Confidential treatment has been requested wipeet to portions of this exhibit pursuant to R24dé-2 of the Securities Exchange Act of
1934 and these confidential portions have beercteddrom the filing made herewith. A complete gap this exhibit, including the
redacted terms, has been separately filed witlsdwirities and Exchange Commission.
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SIGNATURES

Pursuant to the requirements of the Securities &xgé Act of 1934, the Registrant has duly causiedéiport to be signed on its behalf
the undersigned thereunto duly authorized.

Date: November 16, 201 NETLIST, INC.
a Delaware corporatic
(Registrant
By: /s/ Chun K. Hong

Chun K. Hong
President, Chief Executive Officer anc
Chairman of the Board
(Principal Executive Officer)

By: /s/ Gail M. Sasak
Gail M. Sasaki
Vice President and Chief Financial
Officer
(Principal Financial Officer)
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EXHIBIT INDEX

Exhibit

Number Description of Document

3.1(1) Restated Certificate of Incorporation of Netlistc.l

3.2(1) Amended and Restated Bylaws of Netlist, |

10.1(2) Amendment to Loan Documents entered into as ofeBeper 30, 2010, by and between Silicon Valley Bamdt Netlist, Inc

10.2(2)* ASIC Design and Production Agreement between Ogleos, Inc. and Netlist, Inc

10.3(2)* Design and Production Agreement relating to Regi&&C (the “Production Register Agreement”), dafiedy 31, 2008, by and
between Netlist, Inc. and Toshiba America Electa@dmponents, Inc“ Toshibe").

10.4(2)* Amendment #1 to the Production Register Agreentdaied May 22, 2009, by and between Netlist, Ind. Boshiba

10.5(2)* Amendment #1 to the Production Register Agreemdated January 28, 2010, by and between Netlistaimd Toshiba

10.6(2)* Amendment #2 to the Production Register Agreendated March 10, 2010, by and between Netlist, dnd. Toshiba

10.7(2)* Design and Production Agreement relating to ID Agte “Production ID Agreement”), dated July 31080by and between
Netlist, Inc. and Toshib:

10.8(2)* Amendment #1 to the Production ID Agreement, ddtatiary 28, 2010, by and between Netlist, Inc.Teoshiba.

10.9(2)* Amendment #2 to the Production ID Agreement, ddedch 10, 2010, by and between Netlist, Inc. andhllza.

10.10(2)*  Development and Supply Agreement, dated as of 8dy@e10, 2008, by and between Netlist, Inc. andBidechnologies, Inc
(“Diabla”).

10.11(2)*  Settlement Agreement and Amendment to DevelopnmahSaipply Agreement, dated January 12, 2010, bethedist, Inc. an
Diablo.

31.1(2) Certification of Chief Executive Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the Seegrlxchange Act, as
Amended.

31.2(2) Certification of Chief Financial Officer pursuantRule 13a-14(a) and Rule 15d-14(a) of the SeesrHxchange Act, as
Amended.

32(3) Certification of Chief Executive Officer and Chiefhancial Officer pursuant to 18 U.S.C. 1350, aspaed pursuant to

Section 906 of the Sarbal-Oxley Act of 2002 and furnished herewith pursuanS8EC Release No. -8238.

(1) Incorporated by reference to the correspondingkéxhumber of the registration statement on Forth@-the registrant (No. 333-
136735) filed with the Securities and Exchange Cdsaimn on October 23, 2006.

(2) Filed herewith.

(3) The information in Exhibit 32 shall not be deemé&tetl” for purposes of Section 18 of the Securitteechange Act of 1934, as
amended, (the “Exchange Act”), or otherwise subjedhe liabilities of that section, nor shall thegy deemed incorporated by
reference in any filing under the Securities AcflBB3, as amended, or the Exchange Act (includirggReport), unless Netlist, Inc.
specifically incorporates the foregoing informatiato those documents by reference.

* Confidential treatment has been requested wipeet to portions of this exhibit pursuant to R24dé-2 of the Securities Exchange Act of
1934 and these confidential portions have beercteddrom the filing made herewith. A complete ga@p this exhibit, including the
redacted terms, has been separately filed witlsdwirities and Exchange Commission.
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Exhibit 10.1
AMENDMENT TO LOAN DOCUMENTS
THIS AMENDMENT TO LOAN DOCUMENTS (this “Amendment”) is entered into as of Septen@r2010, by and between
SILICON VALLEY BANK (“Bank” or “Silicon”) and NETLIST, INC., a Delaware corporation (“Borrower”). Bawer's chief executive
office is located at 51 Discovery, Suite 150, |s/iiCA 92618.
RECITALS

A. Bank and Borrower are parties to that certain Laath Security Agreement with an Effective Date ofdber 31, 2009 (as
amended, modified, supplemented or restated, tbarflAgreement”) in effect between Bank and Borrower

B. Bank has extended credit to Borrower for the puepgeermitted in the Loan Agreement.

C. Borrower has requested that Bank amend the Loaaehgent to modify the Profitability Financial Covanhas more fully se
forth herein.

D. Bank has agreed to so amend the Loan Agreemendnhuto the extent, in accordance with the tersaject to the
conditions and in reliance upon the representatmuswarranties set forth below.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and oth@od and valuable consideration, the receiptatetjuacy
of which is hereby acknowledged, and intendingdddgally bound, the parties hereto agree as fallow

1. Definitions. Capitalized terms used but not defined in this Adment shall have the meanings given to them i taa
Agreement.
2. Amendments to Loan Documents.

2.1 Modified LC Sublimit. The LC Sublimit, as defined in Section 2.1.2(ajtwf Loan Agreement is hereby amended
from “$2,500,000” to “$10,000,000.”

2.2 Modified FX Sublimit. The FX Sublimit, as defined in Section 2.1.3 of thran Agreement is hereby amended
from “$2,500,000” to “$10,000,000.”

2.3 Modified Cash Management Services SublimitThe CMS Sublimit, as defined in Section 2.1.4 &f thvan
Agreement is hereby amended from “$2,500,000” tt0,$00,000.”

2.4 Modified Overall Sublimit. The Overall Sublimit, as set forth in Section 2.4f5he Loan Agreement is hereby
amended from “$2,500,000” to “$10,000,000.”




read as follows:

2.5

2.6

Addition of Term Loan. The following language is hereby added to the LAgreement as Section 2.1.6 and shall

2.1.6 Term Loan.

(@) Availability . Bank shall make one (1) term loan available dor&wver in an amount up to the
Term Loan Amount on or before September 30, 20di§iest to the satisfaction of the terms and coadgiof this
Agreement.

(b) Repayment Borrower shall repay the Term Loan in (i) thidix (36) equal installments of
principal, plus (ii)) monthly payments of accruetkirest (the “Term Loan Payment”). Beginning onfirs day of
the month following the month in which the Fundibgte occurs, each Term Loan Payment shall be payebihe
first day of each month. Borrowerfinal Term Loan Payment, due on the Term LoanuMigtDate, shall include &
outstanding principal and accrued and unpaid istareder the Term Loan.

Modified Interest Rate. Section 2.3(a) of the Loan Agreement is hereby aleeérin its entirety to read as follows:
€) Interest Rate

0] Advances Subject to Section 2.3(b), the principal amaunstanding under the Revolving Line
shall accrue interest at a per annum rate equbktéollowing: (i) at all times that a Streamlinerfod is in effect, on
and one-quarter of one percentage points (1.25%)eathe Prime Rate; and (i) at all times thatr@&tnline Period
is not in effect, two and one-quarter of one petaga points (2.25%) above the Prime Rate; whictrést shall be
payable monthly in accordance with Section 2.3¢fpty.

(i) Term Loan. Subject to Section 2.3(b), the principal amoautstanding under the Term Loan s
accrue interest at a per annum rate equal to cthéhade-quarters of one percentage point (1.75%yeathe Prime
Rate, which interest shall be payable monthly icoagance with Section 2.3(f) below.
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read as follows:

read as follows:

read as follows

2.7

2.8

2.9

Modified Minimum Monthly Interest. Section 2.3(e) of the Loan Agreement is hereby aleérn its entirety to

(e) Minimum Monthly Interest [Omitted]

Modified Fees. Subclauses (c) and (d) of Section 2.4 of the LogreAment are hereby amended in their entirety to

(c) Termination Fee Subject to the terms of Section 12.1, a ternondee; and

(d) Unused Revolving Line Facility FeeA fee (the “‘Unused Revolving Line Facility Fe€), payable
quarterly, in arrears, on a calendar year basaniamount equal to 0.50% per annum of the averagsed portion
of the Revolving Line. The unused portion of thevBlving Line, for purposes of this calculationallequal the
difference between (x) the Maximum Revolver Amo(at it may be modified from time to time) and (y¢ taverag
for the period of the daily closing balance of Bevolving Line outstanding plus the sum of the aggte amount of
outstanding Letters of Credit (including drawn bateimbursed Letters of Credit and any Letter agfdiirReserve).
Borrower shall not be entitled to any credit, rebait repayment of any Unused Revolving Line FacHiee
previously earned by Bank pursuant to this Seatimwithstanding any termination of the Agreementsuspension
or termination of Bank’s obligation to make loamslaadvances hereunder, including during any Stiearfleriod;
and

New Anniversary Fee. The following language is hereby added to the LAgreement as Section 2.4(g) and shall

(9) Anniversary Fee A fully earned, non-refundable fee equal to @656f the Maximum Revolver Amount,
on the first anniversary of the September 2010 Adneemt Effective Date; and if this Agreement is tigraed prior
to the first anniversary of the September 2010 Adneent Effective Date, either by Borrower or Banky®wer
shall pay such Anniversary Fee to Bank in additmany Termination Fee.
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follows:

2.10

2.11

Modified Financial Covenants. Section 6.9(b) of the Loan Agreement is hereby atedrin its entirety to read as

(b) Tangible Net Worth A Tangible Net Worth of at leastl¥#,500,000 (“Minimum Tangible Net Worth”)
plus (i) 50% of all consideration received aftex thate hereof for equity securities and subordihdébt of the
Borrower, plus (ii) 50% of the Borrower’s net incerim each fiscal quarter ending after the datediericreases in
the Minimum Tangible Net Worth based on considerateceived for equity securities and subordinaisat of the
Borrower shall be effective as of the end of thenthan which such consideration is received, arallsfontinue
effective thereafter. Increases in the Minimum TialegNet Worth based on net income shall be effeabin the last
day of the fiscal quarter in which said net incameealized, and shall continue effective thereafteno event shall
the Minimum Tangible Net Worth be decreased.

Modified Termination Fee. Section 12.1 of the Loan Agreement is hereby anmeimdés entirety to read as follovw

12.1  Termination Prior to Revolving Line Maturity Date . On the Revolving Line Maturity Date or on any
earlier effective date of termination, Borrower lspay and perform in full all Obligations, whethevidenced by
installment notes or otherwise, and whether oratiair any part of such Obligations are otherwlsntdue and
payable. This Agreement may be terminated pridéhéoRevolving Line Maturity Date by Borrower, effeve three
(3) Business Days after written notice of termioatis given to Bank. Notwithstanding any such teation, Banks
lien and security interest in the Collateral and&Bank’s rights and remedies under this Agreenséall continue
until Borrower fully satisfies its Obligations. $fich termination is at Borrower’s election, or anR's election due
the occurrence and continuance of an Event of tef@arrower shall pay to Bank, in addition to thayment of any
other expenses or fees then-owing, a terminatierinfan amount equal to 2.0% of the Maximum Rewolmount
if termination occurs on or before the first anmgagy of the September 2010 Amendment EffectiveeDatd 1.0%
of the Maximum Revolver Amount if termination ocswafter the first anniversary of the September 2010
Amendment Effective Date; provided that no termorafee shall be charged if the credit facility énender is
replaced with a new facility from another divisiohSilicon Valley Bank
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2.12 Modified Definitions. In Section 13.1 of the Loan Agreement, the follaywefinitions are, as applicable, either
hereby (i) amended in their entirety to read a®¥ad or (ii) added to read as follows:

“ Credit Extension” is any Advance, Term Loan, Letter of Credit, Frfward Contract, amount utilized for Cash
Management Services, or any other extension oftdogdBank for Borrower's benefit.

“Liquidity Condition” is the condition that the sum of (1) the aggregateunt of Borrower’s unencumbered
(except for Banls security interest), unrestricted cash on dego®ank, plus (2) the Availability Amount, is atk
$10,000,000.

“Maximum Revolver Amount” is $10,000,000; providechowever, at Borrower’s option and upon at least five
(5) days prior written notice to Bank by Borrowtite Maximum Revolver Amount shall be increased1s,$00,00(
provided that at the time of such increase, no Oleta Event of Default has occurred and is coritigyincluding,
without limitation, with respect to Borrower’s rapiag requirements set forth in Section 6.2 hegead Borrower’s
financial covenants set forth in Section 6.9 héereof

“ Revolving Line Maturity Date ” September , 2012 [the date that is two yéiam the date of this
Amendment].

“September 2010 Amendment Effective Datefs as defined in that certain Amendment to LoanuDoents
between Borrower and Bank and dated approximatepgeBnber , 2010.

“ Tangible Net Worth ” is, on any date, the consolidated total asseBoofower and its Subsidiaries min{g any
amounts attributable to (i) goodwill, (ii) intandghbtems including unamortized debt discount angesse, patents,
trade and service marks and names, copyrightsemaérch and development expenses except prepadseq)
(i) notes, accounts receivable and other oblgaiowing to Borrower from its officers or otherfiiates, and

(iv) reserves not already deducted from assetsusifp) Total Liabilities, plugc) Subordinated Debt.
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“Term Loan” is a loan made by Bank pursuant to the terms dfi@e2.1.6 hereof.
“Term Loan Amount” is an amount equal to One Million Five Hundred Téand Dollars ($1,500,000).

“ Term Loan Maturity Date " is the earlier of the following dates: (i) Septeen 1, 2013, (ii) the Revolving Line
Maturity Date or (iii) the date this Agreement témates by its terms or is terminated by eitherypartaccordance
with its terms.

“ Term Loan Payment” is defined in Section 2.1.6(b).
“ Unused Revolving Line Facility Fee’is defined in Section 2.4(d).

2.13  Additional Commitment Fee. In the event the Maximum Revolver Amount is inceshffom $10,000,000 to
$15,000,000, at the time of such increase, Borr@hal pay to Bank an additional fully earned, mefundable commitment fee of $25,000.

2.14 Modified Exhibit B. Exhibit B to the Loan Agreement is hereby ameniddts entirety to read as set forth in
Exhibit B attached hereto.

2.15 Netlist Technology Texas LP. Reference is hereby made to the following docume() that certain Uncondition
Continuing Guaranty executed by Netlist Technoldgyas LP (“Netlist Texas”) in favor of Bank and e@tOctober 31, 2009 (the “Netlist
Texas Guaranty”), (i) that certain Security Agresthexecuted by and between Netlist Texas and BadlOctober 31, 2009 (the “Netlist
Texas Security Agreement”) and (iii) that certaitekrcompany Subordination Agreement executed bydBar and Netlist Texas in favor of
Bank and dated October 31, 2009 (the “Netlist Texalsordination Agreement”). The Netlist Texas @Gudy, Netlist Texas Security
Agreement and Netlist Texas Subordination Agreeraemtcollectively, referred to herein as the “iéfTexas Documents.” Borrower has
advised Bank that Netlist Texas shall be dissotwedr about October 1, 2010. Based upon suchseptation by Borrower, Bank hereby
agrees that upon Bank receiving written evidensatsfactory to Bank in its good faith businesgjuént, of the dissolution of Netlist Texas,
the Netlist Texas Documents will terminate and Neflexas will be released and discharged fronaliilities and obligations thereunder
subject to any terms or provisions that by theimtesurvive the release, revocation or terminadiothhe Netlist Texas Documents.
Notwithstanding the foregoing, the termination o Netlist Texas Guaranty does not affect the groms of Section 5 of the Netlist Tex
Guaranty or the of Section 12 of the Netlist Gutyan the extent that it pertains to reasonabléscasd expenses of enforcing the Netlist Te
Guaranty.




3. Limitation of Amendments.

3.1 The amendments set forth$ection 2, above, are effective for the purposes set foettein and shall be limited
precisely as written and shall not be deemed tb€ag consent to any amendment, waiver or modificatf any other term or condition of any
Loan Document, or (b) otherwise prejudice any rightemedy which Bank may now have or may havéénftiture under or in connection
with any Loan Document.

3.2 This Amendment shall be construed in connectioh aitd as part of the Loan Documents and all tecorgditions,
representations, warranties, covenants and agreéemsetrforth in the Loan Documents (as amendetiisyAmendment, as applicable) are
hereby ratified and confirmed and shall remairuihfbrce and effect.

4. Representations and Warranties. To induce Bank to enter into this Amendment, Baer hereby represents and warrants
to Bank as follows:

4.1 Immediately after giving effect to this Amendme(at) the representations and warranties contain#teihoan
Documents are true, accurate and complete in daénahrespects as of the date hereof (excepta@titent such representations and warranties
relate to an earlier date, in which case theyraie dnd correct as of such date, or except asvafepreviously disclosed in writing by
Borrower to Bank), and (b) no Event of Default loasurred and is continuing;

4.2 Borrower has the power and authority to executedsliger this Amendment and to perform its obligas under th
Loan Documents, as amended by this Amendment;

4.3 The organizational documents of Borrower delivaeBank on the Effective Date remain true, accusate
complete and have not been otherwise amended,esuppted or restated and are and continue to hdl fiofce and effect;

4.4 The execution and delivery by Borrower of this Arderent and the performance by Borrower of its obiiges
under the Loan Documents, as amended by this Amenthave been duly authorized;

4.5 The execution and delivery by Borrower of this Arderent and the performance by Borrower of its obiiges
under the Loan Documents, as amended by this Amentgimo not and will not contravene (a) any lawemulation binding on or affecting
Borrower, (b) any contractual restriction with a$ binding on Borrower, (c) any order, judgmentlecree of any court or other
governmental or public body or authority, or suliglon thereof, binding on Borrower, or (d) the argational documents of Borrower;

4.6 The execution and delivery by Borrower of this Amderent and the performance by Borrower of its olbidyes
under the Loan Documents, as amended by this Amentjrdo not require any order, consent, approicanse, authorization or validation of,
or filing, recording or registration with, or exetign by any governmental or public body or authgrir subdivision thereof, binding on either
Borrower, except as already has been obtained densand




4.7 This Amendment has been duly executed and delivieydgbrrower and is the binding obligation of Boser,
enforceable against Borrower in accordance witteit:is, except as such enforceability may be lidnlitg bankruptcy, insolvency,
reorganization, liquidation, moratorium or othanar laws of general application and equitablegiples relating to or affecting creditors’
rights.

5. Release by Borrower and Guarantor. Each of Borrower and Guarantor (individually ardlectively, “Obligor”) hereby
agree as follows:

5.1 FOR GOOD AND VALUABLE CONSIDERATION , Obligor hereby forever relieves, releases, andidirges
Bank and its present or former employees, officdirgctors, agents, representatives, attorneyseaol of them, from any and all claims, de
liabilities, demands, obligations, promises, aatgeements, costs and expenses, actions and cdasg®n, of every type, kind, nature,
description or character whatsoever, whether knosumknown, suspected or unsuspected, absolutentingent, arising out of or in any
manner whatsoever connected with or related t@ faotcumstances, issues, controversies or claxistirgy or arising from the beginning of
time through and including the date of executiothis Amendment (collectively Released Claims). Without limiting the foregoing, the
Released Claims shall include any and all liak#itor claims arising out of or in any manner whaigo connected with or related to the Loan
Documents, the Recitals hereto, any instrumentgeagents or documents executed in connection wigtofithe foregoing or the origination,
negotiation, administration, servicing and/or enémnent of any of the foregoing.

5.2 In furtherance of this release, Obligor expressknawledges and waives any and all rights undeti@et542 of
the California Civil Code, which provides as follsw

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR
EXPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED H IS OR HER SETTLEMENT WITH THE
DEBTOR.” (Emphasis added.)

5.3 By entering into this release, Obligor recognies ho facts or representations are ever absologetgin and it may
hereafter discover facts in addition to or diffearfom those which it presently knows or believede true, but that it is the intention of Obli
hereby to fully, finally and forever settle anda&sbe all matters, disputes and differences, knowamknown, suspected or unsuspected;
accordingly, if




Obligor should subsequently discover that any ttaat it relied upon in entering into this releaseswintrue, or that any understanding of the
facts was incorrect, Obligor shall not be entiledet aside this release by reason thereof, regardf any claim of mistake of fact or law or
any other circumstances whatsoever. Obligor ackedyes that it is not relying upon and has noetelipon any representation or statement
made by Bank with respect to the facts underlyimg telease or with regard to any of such partigts or asserted rights.

5.4 This release may be pleaded as a full and comgéfense and/or as a cross-complaint or countercgmnst any
action, suit, or other proceeding that may be tustd, prosecuted or attempted in breach of thésmse. Obligor acknowledges that the release
contained herein constitutes a material inducenweBank to enter into this Amendment, and that Bankild not have done so but for Bank’s
expectation that such release is valid and enfobiedn all events.

5.5 Obligor hereby represents and warrants to BankBamk is relying thereon, as follows:

€) Except as expressly stated in this Amendment, eeBlank nor any agent, employee or representafive o
Bank has made any statement or representationlig@d@begarding any fact relied upon by Obligoreintering into this Amendment.

(b) Obligor has made such investigation of the factsap@ng to this Amendment and all of the matters
appertaining thereto, as it deems necessary.

(©) The terms of this Amendment are contractual ancarmoere recital.

(d) This Amendment has been carefully read by Oblifar contents hereof are known and understood by
Obligor, and this Amendment is signed freely, arheut duress, by Obligor.

(e) Obligor represents and warrants that it is the antklawful owner of all right, title and interaéstand to
every claim and every other matter which it relsaserein, and that it has not heretofore assignémuosferred, or purported to assign or
transfer, to any person, firm or entity any claionother matters herein released. Obligor shdkimnify Bank, defend and hold it harmless
from and against all claims based upon or arigingpnnection with prior assignments or purportesiggsnents or transfers of any claims or
matters released herein.

6. Bank Expenses.Borrower shall pay to Bank, when due, all Bank Ehges (including reasonable attorneys’ fees and
expenses), when due, incurred in connection withuosuant to this Amendment.

7. Counterparts. This Amendment may be executed in any humbeoofterparts and all of such counterparts takerthege
shall be deemed to constitute one and the sanrerimsht.




8. Effectiveness. This Amendment shall be deemed effective uppth@due execution and delivery to Bank of this
Amendment by each party hereto, (b) Borrower’'s payhof an amendment fee in an amount equal to $8{$50,000 with respect to the
Revolving Line and $7,500 with respect to the Téwan) and (c) Banls receipt of the Consent attached hereto, dulyiggdand delivered t
Guarantor (unless Bank, in its sole discretionngttame waives in writing the receipt of any sucbnSent). The above-mentioned fees shall be
fully earned and payable concurrently with the exien and delivery of this Amendment and shall ba-nefundable and in addition to all
interest and other fees payable to Bank under tia IDocuments. Bank is authorized to charge sereh o Borrowes loan account. The di
that this Amendment is deemed effective is refetoelderein as the “September 2010 Amendment Effediate.”

[Remainder of page intentionally left blank; sigmatpage immediately follows.]

10




IN WITNESS WHEREOF, the parties hereto have caused this Amendment tlullyeexecuted and delivered as of the date firdtem above.

BANK BORROWER

Silicon Valley Bank NETLIST, INC.

By: /s/ Brian Lowry By: /s/ Gail Sasak

Name: Brian Lowry Name: Gail Sasak

Title:  Relationship Manage Title:  Vice President and Chief Financial Offic
CONSENT

The undersigned hereby expressly agrees to Seetidthe foregoing Amendment and acknowledgesiti@onsent to the rest of the
foregoing Amendment is not required, but the undeesd nevertheless does hereby agree and consthet émtire foregoing Amendment and
to the documents and agreements referred to thaneito all future modifications and amendmentsetite and any termination thereof, and to
any and all other present and future documentsagneements between or among the foregoing pamieghing herein shall in any way limit
any of the terms or provisions of the Guaranty,Guarantor Security Agreement, or any other Loaoubeents, executed by the undersigned,
all of which are hereby ratified and affirmed.

GUARANTOR:
NETLIST TECHNOLOGY TEXAS LP, a Texas limited partship
By: NETLIST, INC., its general partn

By: /s/ Gail Sasak

Name: Gail Sasak
Title:  Vice President and Chief Financial Offic




EXHIBIT B
COMPLIANCE CERTIFICATE

TO: SILICON VALLEY BANK Date:
FROM: NETLIST, INC.

The undersigned authorized officer of NETLIST, INBorrower”) certifies that under the terms anahdiions of the Loan and

Security Agreement between Borrower and Bank (#gréement”), (1) Borrower is in complete compliaricethe period ending
with all requiredvemants except as noted below, (2) there are notgwé Default, (3) all representations and waiesnin

the Agreement are true and correct in all mateeigpects on this date except as noted below; pedyitbwever, that such materiality qualifier
shall not be applicable to any representationsveardanties that already are qualified or modifigdhtateriality in the text thereof; and
provided, further that those representations andamties expressly referring to a specific datdldleatrue, accurate and complete in all
material respects as of such date, (4) Borrowet each of its Subsidiaries, has timely filed afjuiged tax returns and reports, and Borrower
has timely paid all foreign, federal, state andaldaxes, assessments, deposits and contributived by Borrower except as otherwise
permitted pursuant to the terms of Section 5.hefAgreement, and (5) no Liens have been leviedaims made against Borrower or any of
its Subsidiaries relating to unpaid employee paynobenefits of which Borrower has not previoughpvided written notification to Bank.
Attached are the required documents supportingehtfication. The undersigned certifies that thase prepared in accordance with GAAP
consistently applied from one period to the nextegt as explained in an accompanying letter omimels. The undersigned acknowledges
no borrowings may be requested at any time or afadetermination that Borrower is not in compliawgéh any of the terms of the Agreeme
and that compliance is determined not just at #te this certificate is delivered. Capitalizedrterused but not otherwise defined herein shall
have the meanings given them in the Agreement.

Please indicate compliance status by circling YestN\under “Complies” column.

Reporting Covenant Required Complies
Monthly financial statements with Compliance  Monthly within 30 days Yes No
Certificate

Annual financial statement (CPA Audite Concurrently with Form 1-K Yes No
10-Q, 1¢-K and &K Within 5 days after filing with SE( Yes No
A/R & A/P Agings; Deferred Revenue Rep Monthly within 20 days Yes No
Transaction Repor (i) if Streamline Period is in effect, monthly (Wih twenty (20) day Yes No

after the end of each month) and at the time dfi @aguest for an
Advance; and (ii) if Streamline Period is not ifeet, weekly and at th
time of each request for an Advar

The following intellectual property was registeiter the Effective Date (if no registrations, stdflone”)

Financial Covenant Required Actual Complies

Maintain on a Monthly Basis

Minimum Adjusted Quick Rati 1.25:1.0C :1.0C Yes No

Minimum Tangible Net Wortl $17,500,000 plus (i) 50% of new equity and sub gl (i) 50% $ Yes No
of quarterly net incom




The following financial covenant analysis and imfi@ation set forth in Schedule 1 attached heretdraeeand accurate as of the date of
this Certificate.

The following are the exceptions with respect ® ¢krtification above: (If no exceptions exisatst‘No exceptions to note.”)

NETLIST, INC. BANK USE ONLY
Received by
By: AUTHORIZED SIGNER
Name: Date:
Title:
Verified:
AUTHORIZED SIGNER
Date:

Compliance Status: Yes




Schedule 1 to Compliance Certificate

Financial Covenants of Borrower

In the event of a conflict between this Schedul e Loan Agreement, the terms of the Loan Agreersieall govern.

Dated:

l. Adjusted Quick Ratio (Section 6.9(a)

Required: 1.25:1.00

Actual:

A. Borrowel's cash and Cash Equivalents that are unencumbexeept for Ban's security interest) and unrestrici
B. Aggregate net amount of Borrov's Eligible Account:

C. Sum of line A plus line E

D. Current Liabilities

E. Adjusted Quick Ratio (line C divided by line |

Is line F equal to or greater than 1.25: 1.00 ?
O No, not in complianc O Yes, in complianc

[continued on next page]
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Il. Minimum Tangible Net Worth (Section 6.9(b)

Required Amount: $17,500,000 plus (i) 50% of consideration for egsiécurities and subordinated debt plus (ii) 509Bafrower’s
quarterly net incom
Actual:
A. Aggregate value of total assets of Borrower an&itbsidiarie: $
B Aggregate value of goodwill of Borrower and its Sigliaries $
C. Aggregate value of intangible assets of Borrowet imSubsidiarie $
D Aggregate value of investments of Borrower anditbsidiaries consisting of minority investmenteampanies
which investments are not publi-traded $
E. Aggregate value of any reserves not already deddoden asset $
F. Aggregate value of liabilities of Borrower and 8sbsidiaries (including all Indebtedness) and curpertion of
Subordinated Debt permitted by Bank to be paid byr@wver (but no other Subordinated De $
G. Aggregate value of Indebtedness of Borrower sulpatdd to Borrowe' s Indebtedness to Bal $
H. Tangible Net Worth (line A minus line B minus li@@minus line D minus line E minus line F plus liG¢ $

Is line H equal to or greater than Required Amount?

O No, notin complianc O Yes, in complianc




Exhibit 10.2
=~ Open-Silicon

ASIC DESIGN AND PRODUCTION AGREEMENT
between
OPEN-SILICON, INC.
490 N. McCarthy Blvd., Suite 220
Milpitas, CA 95035
and

NETLIST, INC.

51 Discovery, Suite 150
Irvine, CA 92618

Customer Contac Telephone No

Fax No.: Email Address

Effective Date

OPENSILICON CONFIDENTIAL




OPEN-SILICON ASIC DESIGN AND PRODUCTION AGREEMENT

THIS ASIC DESIGN AND PRODUCTION AGREEMENT (this “ Agreement”) is made and entered as of 2010 (the “
Effective Date”) by and betwee®PEN-SILICON, INC. , a Delaware corporation with its principal pladéosiness at 490 North McCarthy
Boulevard, Suite 220, Milpitas, California 950350pen-Silicon”) and NETLIST, INC. , a Delaware corporation with its principal plade o
business at 51 Discovery, Suite 150, Irvine, Cailifp 92618 (“Customer”), for purposes of setting forth the terms andditans governing
the manufacture and sale by Open-Silicon of onaane ASIC devices for Customer, as further spetiifieone or more Statements of Work
(each, a ‘Statement of Work” or “ SOW ") attached hereto @&xhibit A and incorporated herein.

1. DEFINITIONS. Any capitalized terms that are used herein stemlk the meanings set forth below or, if not sghfbelow, the
meanings ascribed to them in the other exhibithivoAgreement.

1.1 “Delivery Release” means Customer’s authorization to ship a definitengjity of Products on a specified schedule.

1.2 “Design Respin”is a redesign of a Product due to a deficienchéninitial design of the Product, as evidencedn t
Prototypes.

1.3 “Intellectual Property Rights” shall mean all intellectual property rights, indhagl without limitation, patents, copyrights,

authors’ rights, mask work rights, trademarks, eradmes, know-how and trade secrets, irrespectimbether such rights arise under U.S. or
international intellectual property, unfair compieth or trade secret laws.

14 “IP Provider” is a third party provider of intellectual propeggd/or the embodiments of such intellectual propday way
of license, sale, or otherwise.

15 “Macrocell " shall mean the hardware implementation of any fonstrequested by Customer and furnished by Open-
Silicon or its suppliers that Open-Silicon makeaikable for incorporation by Customer into a specifProduct.

1.6 “ Macrofunctions " shall mean the software implementation of any fiomst requested by Customer and furnished by Open
Silicon or its suppliers that Open-Silicon makeaikable for incorporation by Customer into a specifProduct.

1.7 “Netlist " shall mean the list form in Verilog or other fornwdta structural circuit implementation describthg basic
design building blocks and their logical connecsion

1.8 “Product” means an application specific integrated circulBi®) described or referenced in a Statement of \\aomkl unles
otherwise specified, refers to Production Units Bnototypes.

1.9 “Project Technology” means (i) the [***] and any [***] in the performaicof this Agreement and (ii) [***] in the
performance of this Agreement, and [***] (or othés@ in a writing signed by both parties) or are*[**

1.10 “Prototypes” are engineering samples or the preliminary implaat@ms on silicon of a specified Product, which ar
intended for internal use, and are not yet qualiiad approved for production.

2




1.11 “Prototype Approval” occurs when Customer has completed the Prototypec¥pl Form attached hereto Bshibit B-1 ,
certifying that the Prototypes meet the agreegéziications.

1.12 “Production Units” means product manufactured after Prototype ApprandlRelease to Production. Production Units do
not include Prototypes or Risk Product.

1.13 “Project” shall mean the ASIC project specified in the agllle Statement of Work.

1.14 “Purchase Order” is Customer’s document setting forth specific Paslwrdered and including Delivery Release
information.
1.15 “Release to Production”occurs when Customer has completed the Releasedodtion Form attached heretoEehibit B-

1.16 “Risk Product” is Product (other than Prototypes) ordered by Gustgursuant to a Delivery Release for a delivertgd
occurring before Release to Production. For tledance of doubt, [***].

117 “Services” shall mean the ASIC design and manufacturing sesvic be performed by Open-Silicon (or by a thidyon
behalf of Open-Silicon) as set forth in a StatentéW/ork, and any related consulting services.

1.18 “Statement of Work” or “SOW ” means a document which sets forth the responghiliind deliverables of each party
within the Project.

1.19 “Subcontractor” is a third party (other than an IP Provider) whouitles services to a party in furtherance or flff@nt of
its obligations to the other party under this Agneat .

1.20 [***] means the occurrence of any of the followin@) [***], (ii) [***] of this Agreement by Open-Siicon [***], (iii) [***]
or other similar laws, (iv) [***]; or (v) [***].

2. ASIC DEVELOPMENT AND PRODUCTION.

2.1 Development ServicesThe development activities for Products coveredhisy Agreement shall be set forth in one or more
SOWs developed and mutually agreed to by the pariach SOW shall set forth the responsibilitied deliverables of each party regarding
the development of the Products. Each party witfqgem its obligations and deliver its deliverabéesset forth in and in accordance with the
applicable SOW, and each party will cooperate Withother for the timely achievement of Projectestibnes. In performing the Services,
OpensSilicon shall provide its own personnel, equipmémb)s and other materials at its own expense.tdbuesr will promptly acknowledge tl
completion of each milestone (at the request ofrf@@icon, such acknowledgement shall be in wriimgubstantially the form dExhibit D ).
Customer acknowledges and agrees that Open-Siiadnility to perform the Services and to deliverdeliverables may be dependant upon
Customer’s timely delivering certain deliverablesrdormation as set forth in the applicable SOW .the event that Open-Silicon cannot
timely meet its development or delivery obligatiahse late delivery of such Customer deliverable§@rminformation, the parties shall
renegotiate in good faith any affected scheduleasonably necessary in light of the extent andreaif the delay.

2.2 ECO Process. Open-Silicon will [***] to implement Customer’'squests for changes to the SOW and/or the desitireof
Products (“Change(s)”), provided such Changes are technically feasil@astomer will submit requested Changes in writi@pen-Silicon
will promptly evaluate such




requests and inform Customer in writing of the ptite effects on the SOW [***], including: (i) effet on the original schedule, (ii) effect on
engineering development charges, (iii) effect anebtimated production unit pricing due to die spaeckage or other changes, and (iv) other
relevant factors. Any Changes that are mutualhged to in writing shall be documented in accoréanith Open-Silicon’s Engineering
Change Order processECO Process’) described irExhibit C . The parties will discuss in good faith any reqedsChanges and any impe
of pricing and scheduling of such Changes. Unl&ssnges are mutually agreed to in writing by theigs the parties will continue their
respective activities under the SOW without making modifications to the SOW and/or the desigrefRroducts.

2.3 Delivery of Prototypes. Upon completion of the engineering milestones#igel in the SOW, Open-Silicon will
manufacture and deliver the Prototype units to @ust in accordance with the SOW. Open-Silicon dlesll each Prototype with the test
program as specified in the SOW prior to delivemy ahall provide all test results to Customer tbgetvith the Prototypes (provided, howe\
that such test results shall not be binding on @ust). The parties’ activities in such regard Wwél further defined within the SOW. Customer
acknowledges the Prototypes are delivered anddetkfor evaluation purposes only and are not irgdrfdr other use or resale for use in any
system or application.

2.4 Prototype Evaluation. Customer will promptly evaluate the Prototypes addise Open-Silicon in writing whether the
Prototypes conform to agreed upon specificationshfe Product, as set forth in the SOW. The pyp®tevaluation period shall not exceed
[***] after shipment of initial prototypes (the Prototype Evaluation Period”). If Customer concludes during the Prototype I6ation
Period, that the Prototypes are not conformingy testomer will submit a written notice of rejecti¢f Notice of Prototype Rejection”) to
Open-Silicon describing in reasonable detail thegiged deficiency or nonconformance of the pragtety [***]. Customer may accept the
Prototypes prior to the expiration of the Protot{paluation Period by signing and submitting to @4&élicon a Prototype Approval
Form attached hereto &shibit B-1 .

2.5 Effect of Notice of Prototype Rejection.If Customer submits a Notice of Prototype Rejectibe Parties will mutually
cooperate to determine the source of any Prototgpasonformance stated in the Notice of Prototypg®&ion. Further, Customer and Open-
Silicon will cooperate to resolve and, as apprdprito develop and implement a corrective acti@mpto remedy all reported defects. Open-
Silicon shall deliver a corrected version of sucbtétype within a reasonable period of time givegieeering time and manufacturing lead
times. The process detailed in Sections 2.3, 24225 shall be repeated until the Prototypes ssfally pass Customer’s evaluation in
accordance with Section 2.4 Conforming Prototypes™), and the cost for such repeated procedure Sedtiorne by Open-Silicon; provided,
however, that if a Design Respin is required for eason other than an error or deficiency resgiiiom the design services provided by
Open-Silicon or its Subcontractors, Customer wéllilable for the costs associated with the Desigspih. If Open-Silicon fails to deliver
Conforming Prototypes after the foregoing procedsif&**] shall [***] of this Agreement and [***] may, in its [***] either (i) [***], or
(”) [***] and [***]'

2.6 Changes to Functionality or Performanceln the event that Customer desires to change tietinality or performance of
the Product (either before or after delivery oftBtgpes) and receive new Prototypes prior to Reléa$’roduction, Customer and Opgilieon
will develop a new mutually agreed upon SOW or waitiend the existing SOW, in accordance with the BE@a2ess set forth in Section 2.2.

2.7 Risk Product. Prior to Release to Production, Customer may redbeglelivery of Risk Product. The provision bped-
Silicon of Risk Product to Customer will be subjexthe terms of this Section 2.7, as well as satblkr terms and conditions separately agreed
to by the parties. [***]. Customer assumes full responsibility and liapildr Risk Product, including but not limited td alork in process
(WIP) without regard to issues of design or perfance.




2.8 Acceptance Prior to Manufacturing. Open-Silicon will not commence production of Praiiore Units until Customer
confirms the Release to Production of the Prodyditning and submitting a Release to ProductiomFattached hereto &xhibit B-2 , and
submitting a purchase order for the units as gét fo Section 4.2.

2.9 Escrow. Within [***] after the Effective Date, Open-Silicoand Customer will enter into a technology escrgneament
(the “Escrow Agreement”), with terms reasonably satisfactory to both jg&twith [***] or another escrow agent designatgdCustomer (“
Escrow Agent”). Thereafter, Open-Silicon will deposit with tlscrow Agent the following items on a regular bgsie., as soon as they are
developed or created) during the term of this Agreset: (a) all [***] developed, created or obtaineg or for Open-Silicon, and (b) such [***]
in [***] possession necessary or useful to enabj&q or other relevant vendors to [***] and colldively with the [***] will [***] to ensure
that the Escrow Materials deposited with the Esch@ent are kept current. Customer shall be respanfor any and all payments to the
Escrow Agent associated with such Escrow Agreenpeotjided that in the event of [***]. The partiagree, and the Escrow Agreement will
specify, that upon receipt by the Escrow Agent ufriiten notice from [***] has occurred, [***] willimmediately [***] (i) [***] and (ii) [***]
hereby covenants that it will [***] until the [***lfurther agrees that [***] created or developed*¥tiereunder will [***] to perform the
Services on [***] to [***] unless and until [***] a a [***].

3. COMPENSATION FOR DESIGN SERVICES.

3.1 NRE Fees.Design engineering charges for Product developmenset forth in the applicable SOW and are basdat®
specifications and assumptions thereilNRE Fees’). Customer will pay the NRE Fees in accordandh the milestone schedule set forth in
the applicable SOW. Unless otherwise specifiethénSOW, Open-Silicon will invoice Customer upoeaessful completion of each such
milestone (which shall be determined in accordamitie the acceptance criteria and procedure set farthis Agreement and the applicable
SOW). Payments relating to a milestone, the cotiguief which has been acknowledged by Customét].[*Payment of NRE Fees will be
payable within [***] after Customer’s receipt ofdhinvoice. If Customer requests changes to theifsgations or the SOW that increase the
cost of the development, Open-Silicon will evaluidie requested changes and notify Customer inngritf the increased costs that Customer
will be required to pay, in accordance with Secan.

3.2 Taxes. Each pa rty shall bear and be responsible to ppyaan(and any related interest or penalty), howelesignated,
legally imposed upon it with respect to the desigd development activities contemplated by thise&grent.

4. FORECASTING AND ORDERS FOR PRODUCTION UNITS.

4.1 Forecasts. Following Release to Production, Customer shalvigi® Open-Silicon, on a monthly basis, good-faitbin-
binding rolling forecasts of its purchase requiratsdor the Production Units, [***] following the anth in which the forecast is submitted
(each, a ‘Forecast”). Any Forecasts provided by Customer are for plag purposes only and do not constitute a Deli\Release or other
commitment by Customer. Customer shall have n@abbtn with respect to the purchase of Producteutids Agreement until such Products
are specified in an issued Purchase Order thatitanspecific Delivery Release dates for specifadBcts.
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4.2 Purchase Orders. Customer may order Production Units from time toetiby issuing a purchase order to Open-Silicon for
such units. Opefilicon shall confirm its receipt of such purchasder within [***] in a written acknowledgment toustomer. Such purcha
order shall not request delivery inconsistent il applicable lead time (as set forth in the aablie SOW) without a line item for the
appropriate expedite fees. Customer’s purchaseoeda Forecasts may [***] for Production Units &&th in the applicable SOW. Open-
Silicon will not be obligated to make shipments¥**Any Customer purchase order received by Opdite8i that complies with the foregoing
(a “Purchase Order”) shall be binding on Customer and Open-Silicédl. Purchase Orders and Open-Silicon 's acknowledgets shall be
subject to and expressly limited to the terms amttitions of this Agreement and the applicable S@W any terms or conditions contained in
Purchase Orders or acknowledgements (or in otharrdents issued by either party) that are incornistéth or in addition to the terms and
conditions contained in this Agreement or the aggtlie SOW shall be of no force or effect, regasit#fsany failure of Open-Silicon or
Customer to object to such terms or conditionsesskxpressly accepted in writing by both parties.

4.3 Supply Commitment. During the term of this Agreement, Open-Siliagrees to supply to Customer [***] of Customer’s
requirements for the Production Units, as specifielurchase Orders that are [***] of the then-emtrForecast. Notwithstanding the
foregoing, Customer understands that yields fod&etion Units are subject to fluctuations; therefa@@ustomer will accept delivery of and
accept as full performance: (a) [***] or (b) [***f the total quantity ordered, with price adjustedthe quantity actually delivered.

5. CANCELLATION AND RESCHEDULING OF ORDERS.

51 Cancellation. Upon notice to Open-Silicon, Customer may cancglRurchase Order or portion thereof at any timbjesu
only to the applicable cancellation fees set ftwetow:

Cancellation fee (percentage of

Time of cancellation sales price of cancelled units)
[***] weeks or more prior to the delivery da [***]
[***] weeks prior to the delivery dat [***]
[***] weeks prior to the delivery dat [***]
[***] weeks prior to the delivery dat [*¥**]

Notwithstanding the abovOpen-Silicon shall use commercially reasonablertfftm mitigate any damages or expenses it may ithge to
Customer’s cancellation of a Purchase Order (artgn thereof) by redeploying the Production Unitdered in such Purchase Order to other
Purchase Orders of Customer, and Customer’s payoidigation under this Section shall be reduceastingly. For purposes of this

Section 5.1, “delivery datekith respect of any Purchase Order or portion ifesdich has been rescheduled under Section 51Ptshdeeme

to mean the delivery date prior to any reschedulimgvided, however, that any rescheduling of nthe thirteen (13) weeks prior to the
delivery date shall be deemed a new Purchase @itlea new delivery date.

5.2 Rescheduling. Each Purchase Order may be deferred by Customeone than [***] time and by no more [***], subjetd
the terms of this Section 5.2. Customer acknowdsdind agrees that the right to defer or rescheduéeder will be subject to the scheduling
flexibility of the foundry. Moreover, Customer ags that, in the event that Customer requeststheelule an order as permitted by this
Section 5.2, Customer shall be responsible forbansing any costs incurred by Op8iticon as a result of such rescheduling. Notwiéhdinc
the foregoing, any Purchase Orders with schedudédedy dates beyond the applicable lead time mayelscheduled by Customer at any time
upon written notice to Open-Silicon, provided tftat] incurred by Open-Silicon as a result of accoradating Customer’s request.

6




5.3 Process Discontinuance by Foundrylf for any reason, Open-Silicon’s third party foupdupplier discontinues a process,
Open-Silicon shall give Customer written noticertfod [***] prior to the last date on which Customeain place an order for Production Unit
(s) to be affected by such process discontinuaroe will use its diligent efforts to provide Custenwith longer than [***] notice of same. If
such foundry discontinues or is expected to disnaeta process, Open-Silicon shall [***] to a [**gnd shall provide [***] to effect a smooth
and seamless transition.

6. TITLE AND DELIVERY.

6.1 Deliveries. All shipments to delivery destinations are madeTt the [***]. All Products shall be deemed acteg by
Customer upon delivery at point of shipment, sufj@the Limited Product Warranty set forth in $ewtl0. Title to Production Units and risk
of loss pass to Customer, or in the case of a Btupment (as defined below), to the receiving paftthe shipment (unless such receiving
party is serving as Customer’s agent, in which guéte and risk of loss will pass to Customempoun [***]. In the absence of written
instructions from Customer, all Products shall bekgd and prepared for shipment in a manner hdtllows good commercial practice; (i)
acceptable to common carriers for shipment atdhest rate; and (iii) is adequate to ensure safeshr Open-Silicon shall mark all containers
with Purchase Order number, lot tracking informatidate of shipment, and Customer’s and Open-&ikicoames, provided in the event that
any shipments are made to Customer’s customédsoj Shipments”), upon Customer’s request, Open-Silicon’s namilvd omitted from
the containers. Shipment of Production Units magimate from either Open-Silicon or its Subconteas or authorized distributors.

6.2 Delivery Timeframes. Open-Silicon will deliver Products in accordancéhithe delivery dates set forth in Customer’s
Purchase Order. In the event that Production Wmidsered in a Purchase Order are delivered latdysdle to Open-Silicon’s (excluding its
Subcontractors’) delay, Customer will be entitledleduct from the payments otherwise due to OpkeeSifor such Purchase Order an
amount equal to [***] of the total amount of sucayments for each week the shipment is late, [**gyded, however, that if the delayed
Production Units are delivered to Customer withirf][of the scheduled delivery date, such deductiil be waived. Without limiting the
generality of the foregoing, Open-Silicon will gi@istomer prompt notice if it reasonably expediglay in meeting a delivery date or that
only a portion of the Products will be available éhipment to meet a delivery date, and Open-Siliwdl specify the reasons therefor. For
partial shipments, Open-Silicon will ship the aghik Products unless directed by Customer to restd@ shipment. Customer may specify a
delivery destination other than its own premiseg.(@®rop Shipment) in order to facilitate delivetiyectly to its customers. Open-Silicon does
not require that delivery be made directly to Coso. For the avoidance of doubt, Customer willdsponsible for all costs relating to
shipment.

6.3 Early Deliveries. If Products are delivered more than [***] in adee of the Delivery Dates, Customer may, at itsoopt
either return the Products at Open-Silicon’s exparskeep the Products with payment due as providéds Agreement.

6.4 Die Banking. Open-Silicon will provide die banking services tasBbbmer in accordance with the terms and conditidns
Exhibit E (“ Die Banking ). Customer shall order sufficient material bechiel die bank to assure continued supply of proeuttin its
Forecast.




7. PRODUCTION UNITS PRICING AND PAYMENT.

7.1 Pricing. Product pricing is set forth in the SOW. Both rtacknowledge and agree that pricing will nokbewn until die
size is fixed and actual performance frequencyyaeld of the design is established. If die sizer@ases or performancelyield is marginal, then
Open -Silicon may in good-faith increase pricin@aétordance with such changes and to the extensilbh price increase shall be reasonable

7.2 Payment. Unless otherwise agreed, payment terms are [*@irfrreceipt of invoice by Customer. For overdue iogs that
are not reasonably disputed by Customer, Custoritigpay Open-Silicon interest on the overdue amaitrd rate of [***] for each month or
part of a month (or the maximum rate allowed by, lasvichever is less) that the payment is overde@r the avoidance of doubt, for Product
invoices, Open-Silicon will invoice Customer upom@uct shipment, unless shipment is not made (atduer’s request), in which event,
Open-Silicon will invoice Customer when such Pradaaeady for shipment. Unless otherwise insgddiy Open-Silicon in writing, all
amounts payable to Open-Silicon shall be paid bygamy check, tendered to such address as OpensSdi@ll designate in an invoice or
other notice. Should the parties agree that paysneititbe made by wire transfer, then Customerlshatruct the paying financial institution
route all domestic wire transfers via FEDWIRE).

7.3 Taxes. Customer is responsible for and will pay any taxPeaduction Units. The prices specified in eacpliapble quote
and/or SOW excludes all duties, taxes and exciséspecifically excludes value-added tax (VAT) tigig to Production Units. Open-Silicon
shall separately state such taxes if it is requinethw to collect such taxes, and Customer agiepay such amounts. The parties will
reasonably cooperate to take advantage of bepeditsded by any tax treaties.

8. TERM.

This Agreement shall commence as of the Effectisgeland, subject to Section 9.4 below and unledieeerminated in accordance with
Section 9 (“Termination”), shall remain in force fo period of [***], except that [***] will [***] a fter the Effective Date.

9. TERMINATION.

9.1 Termination for Cause. Either party may terminate this Agreement and/gr@mall SOWs upon at least [***] prior written
notice if the other party materially breaches aryntor condition hereof and fails to cure the bheaithin the notice period. The parties
acknowledge that any breach of Sections 4.3 osfTall be deemed a material breach of this Agreement

9.2 Termination for Infringement. Open-Silicon may, upon written notice to Custonseispend its obligations under an SOW
in respect of certain Products where Open-Sili@asonably believes, after good faith discussiomis Gustomer, that a third party suit or
action brought against Open-Silicon and/or Custaatleging that the design, manufacture, or sakuch Products violates the intellectual
property rights of the third party has merits. Usgension under this Section 9.2 that continuemfme than [***] shall be deemed a
termination of the SOW for such Products.

9.3 Termination for Business Discontinuity. Either party may terminate this Agreement and/gr@nall SOWs in the event
that the other party (a) becomes insolvent, ottewinable to pay its debts as they mature, makassagnment for the benefit of creditors, or
files, or has filed against it (which is not dissgd in [***]), any claim for an action in bankrugtor under any other debtor, insolvency,
liquidation, or other similar laws, or (b) dissody@r otherwise ceases doing business in the agdatarse.
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9.4 Effect of Termination. Upon termination, each party will return to theethor at the other party’s request, destroy (and
certify in writing as to such destruction), all Giaiential Information in such party’s possessionyided by the other party, provided that (i) in
the event that there is any dispute arising outr@€lating to this Agreement or the terminatioartfof, each party will be permitted to retain
such information as may be relevant to resolutibtihat dispute but use such information solelyhia tesolution of the dispute and not for any
other purpose, including but not limited to, anymoercial use, and when such dispute is resolvexh party will return the retained
Confidential Information to the other party; (iipp@n-Silicon will be permitted to retain such infation as is necessary for Open-Silicon to
perform its surviving obligations under this Agreamty and (iii) Customer will be permitted to retainch information as is necessary for
Customer to perform its surviving obligations oemise surviving rights under this Agreement. Copremains liable to pay Open-Silicon
for Products and Services received (and acceftagplicable) through the respective date of teation, and any applicable cancellation
charges hereunder. [***]. The following sectiondigurvive any expiration or termination of this ksgment: Section 1 (“Definitions”);
Section 2.7 (“Risk Product”) (solely with respeatthe warranty disclaimer), Section 2.9 (“Escrovw8gction 3 (“Compensation for Design
Services”) (solely with respect to amounts incumedn or prior to expiration or termination); Secti7 (“Production Units Pricing and
Payment”); Section 9.4 (“Effect of Termination”)e&ion 10 (“Limited Product Warranty; Disclaimef3olely with respect to the warranty
disclaimers); Section 11 (“Limitation of Liability? Section 12 (“Confidentiality and Publicity”); 8&on 13 (“Intellectual Property Ownership;
Licensing”) (except for Section 13.4); Section Idemnification”); Section 17 (“Governing Law”)na Section 18 (“Miscellaneous”).
Notwithstanding anything to the contrary, upon gynination or expiration of this Agreement, Cusésrshall be permitted to sell i
remaining inventory of Products in Customer’s pssg&m, and to retain all Prototypes and relateiydeaformation to permit providing
maintenance and support services to its customers.

10. LIMITED PRODUCT WARRANTY; DISCLAIMER.

10.1 Limited Product Warranty. Open-Silicon warrants solely to Customer that Patidn Units delivered hereunder will [***]
approved by Customer and, if properly used, wil[*5¥ for [***] following the date of receipt of the Production Units by Customer. Excep
expressly set forth in this Agreement (or an SO®f)en-Silicon makes no warranty with respect to 8egvices, Prototypes, or Risk Product.

[***] .

10.2 Remedy. If any Production Unit furnished by or for Openi&iln fails to conform to the warranty provided iecBon 10.1 (*
Limited Product Warranty "), Open-Silicon’s sole and exclusive liability a@distomer’s sole and exclusive remedy will be, p¢®Silicons
option and expense, to promptly repair or replaeeRroduction Unit, or if repair or replacemenids technically feasible, refund to Customer
an amount equal to the price paid for any such ldah Unit which fails during the applicable warta period, provided that: (a) Customer
notifies Open-Silicon in writing during the warrgrgeriod indicated above that such Production nitefective and furnishes an explanation
of the deficiency; (b) upon Open-Silicon’s requesich Production Unit is returned, either to Opéditéh’s service facility or to such other
facility designated by Open-Silicon, at Open-Sititorisk and expense; and (c) the claimed defiéenexist and were not caused by accident,
misuse, neglect, improper installation, impropetitey or unauthorized alteration or repair (allndfich will operate to void the warranty
provided herein). If such Production Unit is deifieg, and Open-Silicon elects to repair or repliace transportation charges for the repaired
or replaced Production Unit from Open-Silicon tos@umer within the USA will be paid by Open-SilicoRor all other locations, the Limited
Product Warranty excludes all costs of shippindy deustoms clearance, and other related chardespaired or replaced Production Unit v
continue to be warranted for the longer of [***pfn the original shipment date of the defective Botidn Unit or [***] after Customer
receives the replacement or repaired Productiot WAl Production Units returned to Open-Silicdmadl be returned in accordance with Open-
Silicon’s return material authorization procedui#*] .




10.3 Disclaimer. [***].

104 Third Party Technology. Customer will be responsible for all third partghaology provided or requested by Customer to
be included in the Product to ensure that suchni@dolgy is compatible with, and suitable for, Cusésts intended purposes and applications.

11. LIMITATION OF LIABILITY.

111 Consequential Damages Disclaimer. [***], IN NO EVEN WILL EITHER PARTY OR ITS SUPPLIERS BE LIABLE
FOR ANY INCIDENTAL, PUNITIVE, INDIRECT, OR CONSEQUE NTIAL DAMAGES WITH RESPECT TO PERFORMANCE OF
ITS OBLIGATIONS UNDER THIS AGREEMENT, INCLUDING WIT HOUT LIMITATION LOST PROFITS, INTERRUPTION OF
BUSINESS, OR COST OF PROCUREMENT OF ANY SUBSTITUTEGOODS OR SERVICES, REGARDLESS OF WHETHER
SUCH PARTY HAS ADVANCE NOTICE OF THE POSSIBILITY OF SUCH DAMAGES.

11.2 Damages Limitation.[***] , IN NO EVENT WILL EITHER PARTY’'S TOTAL CUMULATIVE  LIABILITY TO
THE OTHER PARTY ARISING OUT OF OR RELATED TO THIS A GREEMENT EXCEED THE HIGHER OF (A) THE
AMOUNTS PAID OR PAYABLE BY CUSTOMER TO OPEN-SILICON UNDER THIS AGREEMENT, AND (B) AN AMOUNT
EQUAL TO THE NRE FEES PAID OR TO BE PAID BY CUSTOME R UNDER THIS AGREEMENT.

11.3 Indemnity. [***] WILL OPEN-SILICON BE OBLIGATED TO INDEMNIFY CUSTOMER OR ANY THIRD
PARTY WITH RESPECT TO ANY CLAIM ARISING OUT OF OR R ELATED TO THIS AGREEMENT.

11.4 Limitations Essential. THE PARTIES ACKNOWLEDGE THA T THESE LIMITATIONS ON POTENTIAL
LIABILITIES WERE AN ESSENTIAL ELEMENT IN SETTING CO NSIDERATION UNDER THIS AGREEMENT AND THAT, IN
THE ABSENCE OF SUCH LIMITATIONS, THE ECONOMIC TERMS OF THIS AGREEMENT WOULD BE SUBSTANTIALLY
DIFFERENT. LIABILITY FOR DAMAGES SHALL BE LIMITED = AND EXCLUDED, EVEN IF ANY EXCLUSIVE REMEDY
PROVIDED FOR IN THIS AGREEMENT FAILS OF ITS ESSENTI AL PURPOSE.

12. CONFIDENTIALITY AND PUBLICITY.

12.1 Confidential Information. “Confidential Information” means all informatiomatle secrets, technology and other materials
disclosed or otherwise made available by one f#gy/“ Discloser”) to the other party (the Recipient”), whether before, on or after the
Effective Date, (i) in a tangible form marked “Calential”, “Proprietary” (or with similar legends§ij) in intangible form or orally and
expressed as being confidential at the time oflaisce and confirmed as being confidential in aingidelivered to Recipient within thirty (3
days after initial disclosure, or (iii) under cirogtances indicating it is confidential or proprigtaConfidential Information may be owned by a
third party, including a Subcontractor or IP Prarid Neither party will disclose this Agreement @@W or their terms, to any third party
without the specific, written consent of the oth&vithout limiting the foregoing, Project Technojoghall be deemed Confidential Information
of Customer. Customer acknowledges that Projechi@ogy may include Confidential Information of @pSilicon.
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12.2 Duties in Respect of Confidential Information.

€) Recipient agrees not to use Confidential Infornmatiodisclose such Confidential Information excapt
expressly permitted under this Agreement or asesgly agreed in writing by the Discloser. Eachypsahall use Confidential Information
disclosed to it solely as permitted under this Agnent. Subject to the following, Recipient agresot disclose Confidential Information
except to those employees and contractors of Rettipiho have agreed to be bound by confidentialitygations not less protective than that
contained in this Agreement. Recipient has thetitigluse and disclose Confidential Information ogedbly in connection with the exercise of
its rights or performance of its obligations unthés Agreement, subject to confidentiality obligets no less protective of such Confidential
Information as the terms and conditions contaimeithis Agreement. Recipient shall exercise theesdagree of care to prevent unauthorized
use or disclosure of Confidential Information atakes to preserve and safeguard its own configlenformation of similar importance, but in
any event, no less than a reasonable degree of atsvithstanding any other provision of this Agneent or any SOW, Open-Silicon’s
provision to Customer of anything which containgfeential information or materials of third pagies conditioned on Open-Silicon’s receipt
of documentation showing that such third partiesreCustomer to receive such confidential inforimator materials.

(b) Open-Silicon agrees not to, directly or indireditycluding, without limitation, through Subcontracs),
[***]. Notwithstanding the provisions of Sectior22(b), licensing of software and/or technologyt tBaen-Silicon makes generally available
shall not be deemed a violation of this provisieereif such software and/or technology is used ey af the enumerated companies or their
affiliates in products Similar to the Products. dsed in this Section 12.2(b), “Similanieans identical to, substantially similar to, omguising
the same form, fit and function as, the Products.

12.3 Compelled Disclosure. If disclosure of Confidential Information is réced by applicable law: (i) the Parties shall ude a
legal means available to minimize the disclosurthi@ parties of the Confidential Information;)(ihe Recipient compelled to make disclosure
shall inform the Discloser at least ten (10) busingays in advance of the disclosure or, if sutlteds impossible, as soon as possible; and
(iii) the Recipient compelled to make disclosuralsimake reasonable efforts to give the Disclosureasonable opportunity to review and
comment upon the disclosure, and any request fafidential treatment or a protective order pertagnihereto, prior to making such disclosi
provided that it is not impracticable to do so.

12.4 Exceptions. The Recipient shall be relieved of its dutiesdaspect of specific Confidential Information to #adent that any
such information: (a) falls into the public domainbecomes publicly known through no fault of Résip (or its personnel or Subcontractors);
(b) becomes known to Recipient, without restrictiivom a third party through no breach of trusaorobligation of confidentiality; and/or
(c) was independently developed by Recipient withuse of the Confidential Information and by emgey or contractors of Recipient who
had no access to any Confidential Information afdiser and have not been involved in performaftei® Agreement. The burden of proof
of the existence of an exception shall be on RenipiThe Parties may disclose this Agreement and/$® confidence to their respective le
counsel, accountants, bankers, and other simildsaid, and financing sources, including poterd@juirers or merger partners, as necesst
connection with obtaining services from such thgedties or the negotiating of an acquisition or geer

125 Publicity. Neither party may use the other party’s nameaatemarks in any type of advertisement materiadd sites,
press releases, interviews, articles, brochuresnbss cards, project reference or client listinglout the other’s prior written consent except
as may be required by law.
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13. INTELLECTUAL PROPERTY OWNERSHIP; LICENSING.

131 Ownership of Pre-Existing Technology. Other than the rights expressly granted or assigm this Section 13, Open-
Silicon or its licensors will own and retain alFf} to the Effective Date, or [***] of performing ay Services for Customer, including, without
limitation: [***] and (iii) [***]. Customer or its licensors shall own and retain all [***], includinwithout limitation, [***].

13.2 [***] . Customer shall solely and exclusively own atfT*and Open-Silicon hereby irrevocably assigns] agrees to
assign, to Customer all right, title and inter@st|uding all [***], that Open-Silicon may have @nd to any [***]. Customer agrees that [***]
created or developed by Open-Silicon hereundermwillbe used by Customer to [***] to a [***] unlessd until [ ***].

13.3 Mask Ownership. [***] shall own the masks produced in connection withprdormance of this Agreement (including any
SOW) and all [***], subject to [***] of any [***] agrees that such masks shall not be used for ampoperother than [***] unless otherwise
agreed [***] shall destroy such [***] and certifyot[***] thereof. Effective upon a [***] hereby (a]***] and (b) [***].

134 Development License [***] hereby grants to [***], for the term of trd Agreement, a [***] in the [***] and [ ***] to [***]
the [***] and [***] solely to [***] under the Agreament.

135 License to Customer. If Open-Silicon incorporates any [***] (includinany technology provided by IP Providers) in any
[***], Open-Silicon hereby grants, under any of @p8ilicon’s [***] therein (including rights licenskto Open-Silicon from IP Providers), to
Customer [***] to (a) [***], and to [***] any prodLcts or services; and (b) [***] such [***].

13.6 No Implied Licenses. Except as expressly set forth in this Agreemeratrnyr separate license agreement, the parties do not,
directly or by implication, by estoppel or othergjigrant to each other any rights or licenses,raitther party shall have any ownership rights
in any intellectual or tangible property of the @th Any rights not expressly granted hereunderetaned by their respective owner(s).

14. INDEMNIFICATION.

141 Indemnification by Open-Silicon. [***], Open-Silicon will defend or settle any thirgarty claim, action, suit or proceeding
brought against Customer based upon a claim teaSénvices or Production Units, alone and not mlmiaation with any other product or
service, constitute a direct infringement of anfepa(in effect as of the Effective Date) or cogitiissued under the laws of [***], and will p
all damages and costs finally awarded against @Gestin connection with such claim. Customer wil:promptly notify Open-Silicon in
writing of any such suit or proceeding, (ii) progi@penSilicon with sole control over the defense or setint of any such claim or action; i
(iii) provide reasonable information and assistaincie defense or settlement of any such clairction. [***]. Open-Silicon shall obtain
Customer’s prior written consent, which consentisia be unreasonably withheld, to any settlemadrany third party claim, action, suit or
proceeding, except if the settlement is only fometary damages and contains a full release of Gwestérom the claim.

14.2 Exclusions from Indemnification by Open-Silicon. Open-Silicon will not be liable for any expeasdamages, costs or
losses arising out of or resulting from any suipmyceeding based upon a claim of intellectual eriypinfringement to the extent arising from:
(@) [***], or any [***], or (b) any alleged [***].
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14.3 Indemnification by Customer. [***], Customer will defend or settle any third pgrtlaim, action, suit or proceeding
brought against Open-Silicon based upon a claidirett infringement of any patent (in effect adted Effective Date) or copyright issued
under the laws of [***], arising from: (a) [***], o (b) any [***], and will pay all damages and coéitzally awarded against Open-Silicon in
connection with such claim. Open-Silicon will: gjomptly notify Customer in writing of any suchitsor proceeding, (ii) provide Customer
with sole control over the defense or settlemeraingf such claim or action; and (iii) provide reasiole information and assistance in the
defense or settlement of any such claim or acfigf]. Customer shall obtain Open-Silicon’s priaritten consent, which consent shall not be
unreasonably withheld, to any settlement of angdtharty claim, action, suit or proceeding, exdépte settlement is only for monetary
damages and contains a full release of Open-Sifiaon the claim. Notwithstanding the foregoing,sthmer reserves the right (but shall have
no obligation) to cancel the Project giving risetthird party claim (or a threat thereof), whichynbe subject to an indemnity obligation under
this Section 14.3.

14.4 Exclusions from Indemnification by Customer. Customer will not be liable for any expensesndges, costs or losses to
the extent arising out of or resulting from anyt swiproceeding based upon a claim of intellecpuaperty infringement that (a) [***] and not
in combination with any other product or servicastitute [***] (in effect as of the Effective Dat@y [***] as such under the [***].

14.5 Entire Obligation; Exclusive Remedy. The foregoing states the entire obligation andwesteké remedy of each of the par
hereto with respect to any alleged intellectuapprty infringement regarding any Product, Intelle¢tProperty Right, or Service furnished
hereunder.

15. EXPORT.

Customer will not export, either directly or inditly, any Open-Silicon-furnished Technology or &mpduct or system incorporating such
Product without first obtaining any required licerw other approval from the Government of the ¢guinto which the technology or product
is imported (“Host Government”) or the U.S. Depagtrhof Commerce or any other agency or departnfethiedHost Government or the
United States Government.

16. ELECTRONIC TRANSACTIONS.

16.1 General. Subject to the terms and conditions of this ®&cli6.1, the parties agree to receive electronstich@nts and
accept electronic signatures relating to transastamntemplated by this Agreement, including dejiveleases, purchase orders, purchase
acknowledgments, invoices and other transactiomsaasbe agreed by the parties from time to timkectfonic documents and electronic
signatures shall be a substitute for paper-basedndents and signatures, and the legal validity todasaction will not be denied on the ground
that it is not in writing. This Agreement may ot amended or terminated by these means.

16.2 Transmission of Electronic Documents.All electronic documents shall be transmitted tigiothe use of EDI, XML or
other web-based transmission formats. Electrooguthents may be transmitted or received electripidaectly by the parties or through
designated third party communication network seryimviders with which either party may contraEach party agrees to designate all
transmissions as confidential and protect all ededt documents from improper or unauthorized as@esccordance with Section 12
(“Confidentiality and Publicity”). Information caained in any electronic document or otherwise arged electronically between the parties
shall be considered the confidential informatiorhaf disclosing party and shall be maintained toatance with Section 12 (“Confidentiality
and Publicity”).
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16.3 “Electronic Signature” Defined. For purposes of this Agreement, an electronic sigeashall mean information or data in
electronic form that is attached to or logicallg@siated with an electronic document and executediopted with the intent to sign the
electronic document. An oral communication or@ording of an oral communication shall not quaéfyan electronic signature. Nothing in
this Section 16.3 shall be construed to limit drestvise affect the rights of either party to ast#eat an electronic signature is a forgery, is used
without authority, or otherwise is invalid for reas that would invalidate the effect of a signafarevritten form.

17. GOVERNING LAW.

This Agreement is to be construed and interpretedraling to the laws of the State of Delaware, @diclg its conflict of laws provisions that
would require the application of the laws of anottate THE PROVISIONS OF THE UNITED NATIONS CONVENTION ON
CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS AND T HE UNIFORM COMPUTER INFORMATION
TRANSACTIONS ACT (UCITA) SHALL NOT APPLY TO THIS AG REEMENT.

18. MISCELLANEOUS.

18.1 Restricted Use. Customer acknowledges and agrees that the Proalecteot designed, intended, or certified for use in
components of systems intended for, or in relatiothe operation of [***], or for any other appligan in which the failure of the Product col
create a situation where [***] may occur, and Cusév shall not use, sell, or otherwise distribueRinoducts for said uses.

18.2 Notices. Unless otherwise stated herein, written notited! e delivered by hand, mail, fax, or email (wit
contemporaneous delivery by one of the foregoingmagto the persons and at the addresses astbebétow (in the case of Open-Silicon), or
as set forth on the signature page of the Agreefinettie case of Customer). Either party may cledtgyaddress for receipt of notice to the
other party by delivering written notice of suckange pursuant to this Section 18.2.

Open-Silicon, Inc.

490 N. McCarthy Blvd., Suite 220
Milpitas, CA 95035

Attn: Contract Management

18.3 Force Majeure. Except for the obligation to pay any amounts whee, cheither party will be liable for any failuregerforn
acts due to unforeseen circumstances or causefadh8y®e parties’ reasonable control. If any sucburitstances occur, the affected party’s time
for delivery or other performance will be extendeda period equal to the duration of the delayseslthereby, provided that the party affected
by such circumstances or causes uses commeraatypnable efforts to mitigate the effect of sudaydeEither party may terminate this
Agreement upon written notice if such circumstarmesauses delay any party’s performance undeitiiisement by a period of more than
thirty (30) days.

18.4 Assignment. This Agreement will be binding upon and inure te benefit of the parties hereto and their permitted
successors and assigns. Notwithstanding the forggoeither this Agreement, nor any rights or gations hereunder, may be assigned or
otherwise transferred by either party without thiempwritten consent of the other party, providadwever, that either party may assign, witl
prior written consent all or any of its rights @lelgate all or any of its obligations under thig@ement to a majority owned subsidiary of such
party or to a third party in connection with mergethe sale of all or substantially all of theetssor business to which this Agreement relates.
Any other attempted assignment or transfer withoigr written consent will be voidable at the optiof the non-consenting party.
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18.5 Subcontractors. Customer acknowledges that in performing the iBesvOpen-Silicon may use Subcontractors to design,
manufacture and/or ship Products without Custonpaits approval; provided that Opéilicon shall remain fully responsible and liabde the
performance of the Services and its other obligationder this Agreement, and any act or omissiddpEn-Silicon’s Subcontractors (other
than Subcontractors designated by Customer inngjishall constitute an act or omission of Opeic&il, and any act or omission by an such
Subcontractors (other than Subcontractors desidimste€Customer in writing) that would constituteradch of the terms and conditions of this
Agreement if it were an act or omission by Opefe8ii shall constitute a breach of this AgreemenOipen-Silicon. Notwithstanding the
foregoing, in the event that the SOW identifiepeacific Subcontractor to perform certain functitreseunder or requires that the Subcontre
for certain functions will be mutually agreed ugdmnthe parties, Open-Silicon may not use anothéc8utractor to perform such functions

without obtaining Customer’s prior written approtaerefor.

18.6 Counterparts. This Agreement may be executed in multiple coyates, each of which will be deemed to be an pabi
and all of which will be deemed a single agreement.

18.7 Construction. The headings provided in this Agreement are foveaience only and shall not be used in interpreding
construing this Agreement. For purposes of thiseggent, the term, “including” means “including Inat limited to”.
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18.8 Independent Contractors. The parties hereto are independent contractdoshing in this Agreement will be construed to
make the parties partners or joint venture or tkergither party liable for the obligations, actsaotivities of the other.

18.9 Third Party Rights. The provisions of this Agreement are intended gdial the benefit of Customer and Open-Silicon, and
shall create no rights or obligations enforcealylamy other party. Notwithstanding the foregoirmttte extent that a third party is licensed
hereunder, such third party is a beneficiary ofgtavisions hereof that related to such licensghtsi.

18.10 Rights and Remedies Cumulative Except as provided in Section 10 (“Limited Prodirranty; Disclaimer”), the parties’
rights and remedies under this Agreement are cuimelaEach party acknowledges and agrees thattaleor threatened breach of any of the
provisions contained in this Agreement may resultimediate, irreparable and continuing damagéeambn-breaching party for which there
may be no adequate remedy at law, and the nontirgpparty may apply to any court of competentsdiction for specific performance or
injunctive relief to enforce or prevent any breafhhe provisions of this Agreement.

18.11 Severability; Limitations Period. If any provision of this Agreement becomes or islaeed by a court of competent
jurisdiction to be illegal, invalid or unenforcealibr any reason, then such provision will be erddrto the maximum extent permissible ur
the circumstances so as to effect the intent optirées and the economic effect of the Agreeméldither the legality, validity or
enforceability of the remaining provisions hereof the legality, validity, or enforceability of thprovision at issue in other circumstances will
otherwise be affected or impaired thereby, andehgainder of the provisions of this Agreement welnain in full force and effect. The part
will replace any unenforceable provision with aidalegal and enforceable provision that most eacljieves the economic effect of the
unenforceable provision. Without limiting the gealégy of the foregoing, the parties agree thatt®ecll (“Limitation of Liability”) will
remain in effect notwithstanding the illegalityyvalidity, unenforceability, or failure of the essiahpurpose of any provision in Section 10
(“Limited Product Warranty; Disclaimer”).

18.12 Entire Agreement. This Agreement, including the exhibits hereto aadh SOW, contains the entire understanding bet
Customer and Open-Silicon with respect to the suibjgtter hereof and merges and supersedes allggribcontemporaneous agreements,
dealings and negotiations. Any modification, at&m, or amendment to this Agreement will not ffeative unless made in writing, dated and
signed by duly authorized representatives of battigs. All rights and remedies, whether confetreteunder, or by operation of law, will be
cumulative and may be exercised singularly or caneeuly.  Failure by either party to enforce arewill not be deemed a waiver of future
enforcement of that or any other term. The follogvExhibits are hereby incorporated herein by tbisrence:Exhibit A (“Statement of
Work™), Exhibit B-1 (“Prototype Approval Form”)Exhibit B-2 (“Release to Production Form'xhibit C (“Engineering Change Order
Process”)Exhibit D (“Milestone Acknowledgement Letter”), ariekhibit E (“Die Banking”). In the event of a conflict betwetre terms of
this Agreement and any exhibit, the terms of thigeement will govern. In the event of a conflietweenExhibit A and a change order
executed by parties, the change order will govern.
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IN WITNESS WHEREOF, the parties have caused their duly authorized sgptatives to enter into this Agreement, effectisef the
Effective Date.

OPEN-SILICON, INC. NETLIST, INC.
(“OPEN-SILICON ") (“CUSTOMER")
By: By:

Print Name Print Name:
Title: Title:

Date: Date:
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EXHIBIT A
OPEN-SILICON, INC.

[***]
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EXHIBIT B-1
OPEN-SILICON, INC.
PROTOTYPE APPROVAL

Customer:
Address:

Customer Agreement Number/Date (incorporated by regrence):

Customer Part Number:
Project Code Name:

We have completed our evaluation of the prototypethe above-referenced part. The part meetsemuirements, and the part complies with
the test vectors to which we mutually agreed.

We formally approve the prototypes for the abovierenced part.

Approval:
ACKNOWLEDGED AND AGREED:

(Print or Type Customer Nam

By:

(Signature

Print Name

Title:

Date:
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EXHIBIT B-2
OPEN-SILICON, INC.
RELEASE TO PRODUCTION

Customer:
Address:

Customer Agreement Number/Date (incorporated by regrence):

Customer Part Number:
Project Code Name:

We formally request that the part be released @dyotion.

Approval:
ACKNOWLEDGED AND AGREED:

(Print or Type Customer Name)

By:

(Signature

Print Name

Title:

Date:
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EXHIBIT C
OPEN-SILICON, INC.
ENGINEERING CHANGE ORDER PROCESS
PURPOSE
To describe method to be used in accepting Engmg&hange Orders from Customers
SCOPE
This procedure applies to all designs that arecfivaexecution phase.

PROCESS OWNER

The process is owned by the ASIC Program ManageMA The release and any subsequent changeis tortitedure must have the
approvals of the Director of APM and Engineering.

APPLICABLE / REFERENCE DOCUMENTS
1.1 0S-0027, List of Customer ECOs
DEFINITIONS

Customer: That with whom a Statement of Work has been sig
Project: Work to be performed by Op-Silicon for such a custom:

GENERAL POLICY PROCEDURE

ECO Description

Scope of work to be performed by Open-Silicon &ated by the Statement of Work document signedédrt OperSilicon representative al
Customer. Any change to this scope of work whichldeesult in change in effort and cost shall berded as an Engineering Change
Order (ECO) from the customer. Such additionalgagiall only be undertaken by Open-Silicon aftest@mer has submitted a signed
ECO Form provided by Open-Silicon.

ECO Types

ECOs can be filed for a variety of reasons. Somé@®imost common reasons for filing an ECO aredidtelow:

. Customer may want to change the scope of work b@nfprmed. For example, a customer may decidettorr Open-Silicon to
undertake Part Qualification which may not be ideld in the current SOW.

. Customer may decide to change the package of thieede

. Customer may have a need to change the IP beinginsiee design.

. Customer may want to move out the schedule dueeio internal project delays.

. Customer may want to change the architecture af tlewice. This includes changes to device intextac

. Customer may want to change the design center maddgign team working on the design

ECO parameters
All ECOs must be measurable. The ECO form shalehhe following measurable parameters (among qthemeters):
. Number of lines of code changed
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. Number of gates modified

. Number of nets touched

. Number of memory elements (including registers)antpd
. Levels of Netlist hierarchy traversed for the ECO

. Time to implement changes

. Cost in dollars to implement and verify

. Impact to schedule to implement

. List of IPs whose performance/characterization ddod impacted
. Die size impact to implement

. Impact to package size and performance

. Expected design performance impact to implement

. ECO approval

ECO Forms shall be approved by Engineering and Adffide for execution. APM shall update scheduledobgn ECO impact and publish n
date as POR to all.

Standard ECO Form
Project Name:

Dated:
ECO Number:

ECO Description
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Type

Table 1: Type of ECO

Description

Iltems Impacted

Change in scope of wo
Change in design cent
Change in design tea
Change in design schedt
Change in IP agreemer
Change in design architectt
Change in packag
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{SOW, Ts&Cs, Cost, etc.
{Schedule, Cost, etc.

{Schedule, Cost, etc.

{Schedule, Cost, etc.

{SOW, Schedule, Cost, Ts&Cs, ett
{SOW, Schedule, Cost, etc

{SOW, Schedule, Cost, etc




Object

Table 2: Design Change Details

Details

Iltems Impacted

Additional Tasks being request

Lines of Code modifie:

Gates modified/added/remov

Nets touches

Memory Elements (including registe
modified/added/remove

Levels of netlist hierarchy travers

IPs whose performance/characteriza
could be impacte

Design performance impa

Task

{Characterization, Qual, SHL, etc
{rtl, tests, tes-benches, scripts etc
{netlists, modules, verification scripts, ett
{netlists, modules, verification scripts, et
{netlists, modules, verification scripts, et

{netlists, modules, verification scripts, et

{instance names, modes in which impac
observed, netlist

{timing, area, power, IR drop, EM etc

Table 3: Design ECO related Tasks

Owner

Completed Comments

Modified RTL Functionally Verifiec

RTL to Netlist Formally Verifiec

Modified design checked for performance devia
Verified impact of modified design on

Verified impact of modified design on die si
Verified impact of modified design on packe
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Table 4. Cost of ECO

Function Cost Comments

Man Days required to Implement the E(

Monetary Impact to existing agreem

Schedule Impac

This ECO is being approved for execution by théofeing representatives of Open-Silicon and its Gontr:

OPEN-SILICON, INC.

(“OPEN-SILICON ™) (“CUSTOMER")
By: By:

Print Name Print Name

Title: Title:

Date: Date:
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EXHIBIT D
MILESTONE ACKNOWLEDGEMENT LETTER

[[CUSTOMER LETTERHEAD]]
Chief Financial Officer
Open-Silicon, Inc.
490 N. McCarthy Blvd., Suite 220
Milpitas, CA 95035
Dear Sir or Madam:

We acknowledge completion of milestone XX and albpmilestones.

Sincerely,

s/

Officer of Custome
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Exhibit E
(“ Die Banking ™)

Open-Silicon will build and hold Product in a diartx for Customer under the following additionahterand conditions:

1.

Open-Silicon will hold Products in a die bank iquantity equal to the greater of (a) the then-aurF®recast, and (b) the cumulative
volume of wafers ordered that are produced intaé&ection Units in the preceding three (3) months.

Customer will pay Open-Silicon for wafers to bechiel die bank (but not delivered to Customer), fordhe completion of
production of die bank wafers (for delivery to Garaer) according to the table set forth below:

Per wafer deposited to die bank Per Production Unit from die banked wafer

1/2 of part price as specified in SOW or any subsetiamendment th 1/2 of part price as specified in SOW or ¢
modifies the part price stated therein times thalmer of expected yielde subsequent amendment that modifies the part
parts from such deposited wafers price stated therein; when all die banked wafers

from a deposit have been built out and shipped,
any difference between the amounts invoiced
and the value of the part price times Production
Units shipped shall be either invoiced, or (if the
invoices are in excess of such value) refun

OpensSilicon will invoice Customer for die banked magdmt the time such material is deposited intobdiek, and for the completi
of production of die bank wafers at the same tihat Production Units would be invoiced under theeggnent.

[***].
After completion, Production Units made from dienkad material are not treated differently underAlgeeement.

No material shall remain in die bank longer thatf]tvithout the parties’ express agreement. In dvent that the parties make such
agreement, Customer acknowledges that [***] aneedéed warranty [***].

Die bank inventory shall be handled on [***] basasd to facilitate this Open-Silicon may completeduction of any and all wafers
in die bank to fulfill any Purchase Order for Protion Units and deposit any and all newly-fabricateafers in die bank.

Purchase Orders specifically for die bank matgtia].
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Exhibit 10.3
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA
Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131
Design and Production Agreement
Netlist Inc.

This Design and Production Agreement (“DPA”) effeetJuly 31, 2008 (the “Effective Date”) is betweEoshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi6é, 92612 (“TAEC”)and Netlist Inc wit
a place of business at 51 Discovery, Suite 150énCA 92618 (“Customer”) and sets out the ternt @onditions under which TAEC will
design the product identified herein for Customer.
1. Project Name
Register ASIC
2. Summary
This DPA is for the development of Register ASIC @ustomer. The quote is based on TAEC's initialgize estimation.
3. Design Specification
[***]
4. Schedule

MAJOR PROJECT MILESTONES

Event Target Date/Completed

[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]

Production turnaround timg***] working weeks




Schedule will be finalized in the SOW upon DesigecBion. See Section 13.5.

5. Technology
[***]
6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
None
8. Price
First [***] pieces: US{***] * [rer]
Next [***] pieces: US{***]
Next [***] pieces: US{***]
After first [***] pieces: US{***]

*Prices for 01Mpcs represent an addition of US$] per unit in amortized Total NRE cost. See Section
Changes in die size will affect the price quoted.
Prices do not include and are subject to any aaiplécsales tax.

9. Non-Recurring Engineering Charges (“NRE”")

9.1 Total NRE Charges (not including re-spin chargesea®ut in Section 9.2): UF$*]

9.2 Additional NRE Charges in the event of Re-spin

Metal Layer R-spin Charges USS$[***]
All-Layer Respin Charges (base and metal laye USS$[***]

In the event a re-spin involving only metal laysrsequired, TAEC will provide a firm quote for &tidnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evirg implementation of design
changes affects all metal layers, including congact vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges
amount stated above.




9.3

9.4

10.

In the event an all-layer re-spin is required, AttleLayer Re-spin Charges will apply as stated ahov

The charges set forth in this Section 9.2 are basdtie assumptions that (1) no Material Changaddvoe needed and (2) no chan
whatsoever to the package design would be requivkdther Material Changes or not. If either of thassumptions is incorrect, costs
may vary.

Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bsgiefined in the attached SLI Terms and Conditia#& C will be responsible for
the additional NRE re-spin charges required toirepach Defect/Bug, subject to Section 9.4,

Customer Design Changes During Re-spin for Inteiid@efects/Bugs

If Customer requests design changes during a retsmiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will be
shared by Customer.

For a metal re-spin, this cost will be calculatedive basis of the number of layers required fost@mer changes and whether those
layers are implicated by the Internal IP repairshé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% ofdldeitional re-spin NRE charges.
If the Customer-requested changes require additroaak layer changes, the NRE cost associatedthétiadditional layers will be
solely the financial responsibility of Customer.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestiiadal design changes at that time,
Customer will not he charged more than 50% of theAyer Re-spin Charges.

NRE Payment Schedule

[***] : U S$ [***]
[+ US$[***]
[***] : U S$ [***]
Amortized NRE:* USS$[***]

* TAEC agrees to charge and Customer agrees t&Jg#$[***] in NRE amortized over the fir§t**] production units, at the
additional price of US$**] per piece (see Section 8). In the even t thatdbusr has not paid the total owed sum of 'S4
through the amortized sales process wiflif] months of the date ¢f**] , then Customer agrees




to pay the entire balance owing upon invoice by TAH-or the avoidance of doubt, Amortized NRE issidered part of NRE for all
purposes including Sections 9 and 10 of the atth&ie Terms and Conditions.

 [***] Prototypes are included in NRE.

e A prototype lot charge of B**] is included in thg***] payment. Prototype lot charge is subject to anyicgipe sales tax.

11. NRE Services included
Engineering activities
[***]
Manufacturing activities
[***] *
*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecooered by the Total
NRE Charges and may incur additional fees.
12. Extra Engineering Samples
[***] pieces: [***] unit price of USJ[***]
[***] pieces: [***] unit price of USJ[***]
[***] pieces: [***] unit price of US3[***]
All extra engineering samples are sold as Protetyge are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.
13. Project Specific Conditions
13.1 Final package selection to be based*®t] . [***] analysis may lead to changed#ff] or[***] . Details of thg***] and[***]
analysis and thg**] need to be defined and mutually agreed in the @ete of Work (“SOW”).
13.2 Details on thg***] to be finalized in the SOW prior {&**] .
13.3 Customer may order a commercially reasonable nuwiij&t*] pieces, as determined py*] in its sole discretior***] goods are

subject to, without limitation, Articleg**] of the attached Design and Production Agreemennh$emd Conditions (“Terms and
Conditions”). In the event that Customer wishesrtter any[***] pieces, such order shall be placed no later theudldie of***] .




13.4
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14.

14.1

14.2

14.3

14.4

14.5

14.6

14.7

14.9

For the avoidance of doubt, the Specificationsgased upon by the parties and incorporated int&stg/ shall be based upon the
defined load models provided by Customer.

Upon[***] |, TAEC will discuss the results of its tests assgia path delay df**] for the[***] provided by Customer {***] ).

On or beford***] , Customer agrees to inform TAEC whether Customienids to proceed with the ID design (“Design Diealy. If
Customer chooses to proceed with the design, Cestagrees to accepit*] , provide a waiver, or alter its specifications to
accommodate such results, and TAEC Wift] according to Section 10 of this Agreement. If Coso chooses to cancel the design
upon completion of thg**] | Customer may terminate this Agreempmt] and[***] .

General Conditions
Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiantg directly to Customer.

Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkvigood faith to finalize and
sign the SOW within thirty (30) days of design iiton.

Schedule is provisional. Final schedule is stilb&oagreed.

TAEC reserves the right to make extra charges (ifFtp of the total NRE if Customer submits*] Engineering Change Orders
(ECOs) or changes to the layout constraints filaf®r the acceptance of final netlist, unlesseife€Os/changes are attributed to
problems of TAEC implementing the design.

TAEC may, in its sole discretion, share a copyhig DPA, and any applicable SOW with Toshiba Coagion Semiconductor
Company and other Toshiba affiliates, on a neekitow basis in order to implement or further Customproject.

TAEC may, upon written notice to Customer, sharet@uer’s information as it pertains to their degignlibrary and user
documentation with a supplier of EDA Tools for g@e purpose of resolving any debugging issuesniagtarise during the term of
this Agreement.

This DPA shall be governed by the attached TermdsGonditions, which are incorporated herein byneriee.

In the event of any conflict between the provisisasforth in this DPA and the Terms and Condititmghich it is attached, the
contents of the DPA shall control.




14.10  This Agreement (as defined in the Terms and Caoh)i is the entire agreement between the partés@persedes any prior
communications, representations, or agreementsthg tsubject matter hereof, whether written ot.ora

14.11  Any changes to the DPA and/or the Terms and Carditafter the execution of the DPA must be mutuadiseed upon in the form
a written amendment signed by both parties.

Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi lwamot /sl James P. Perro
Signature Signature

James P. Perrott, SVP Sales & Marke:

Takeshi lwamoto VP, Customer SoC & Printed Name and Titl
Foundry Business Unit, System L
Printed Name and Titl 8/15/08
Date
8/22/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms anditoans under which TAEC will de these terms atached.

1.

DEFINITIONS

11 “Agreement” shall refer to the agreement comprighmgyDPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdim¢adefined herein).

1.2 “CEM “ means a contract manufacturer engaged byddusr to purchase Product(s) from TAEC, which Bentassembled
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagéthe DPA.

14 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lewel system level
specifications as provided at the time of developm®uch failure or nonconformance includes, butoslimited to, the
inability of the logic or interface portion of e@hlnternal and External IP to meet mutually agreeon chip level and system
level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wistiother’s
design.

1.6 “Development PO “is the purchase order createthbyCustomer to signify they have accepted the iipations and have
agreed to proceed with the development of Custanusign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwithtstanding.

1.9 “External IP” shall mean intellectual property ated from a third party IP provider by TAEC or Caoster for use in
Customer’s design, which is so identified in thev8@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedién provided by TAEC for use in Customer’s desighich is so
identified in the SOW and/or in the DPA.

111 “Mask Work” means a series of related images, hawéxed or encoded; having or representing thegtiermined, three

dimensional pattern of metallic, insulating or sesmductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationhaf images to one another is that each image repiseagattern of the surfa
of one form of the resulting semiconductor chipdorct.




112

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

121

1.22

“Material Changes” means any changes in Custommrigied specification or netlist that (1) lead toiaerease in block size
or die size of 1% or more; (2) increase the nomireaformance of the block or chip or both by 1 %rare; (3) alter the
testing requirements after the Second Signoffj(4he case of I/O limited designs, lead to anyéase in pin out; or (5) in
the case of non-I/O limited designs, lead to anease in pin out of 1 % or more.

“NRE “ means the non-recurring engineering feeggdi for specific phases of work as set forth e EHPA.

“Product” means the resulting product based on the designifigokin the DPA and shall be defined by mutuafreed upo
specifications embodied in the documents contamigun the Customer Part Number File and TAEC pshid Quality and
Reliability Standards

“Prototype” means pre-production engineering saspfeéProducts, which have been manufactured béfiereompletion of
the Prototype Approval Signoff by both parties.tBtgpes are provided for evaluation purposes dhigtotypes may also be
called “Engineering Samples” or “KS,” “ES, “ or “HSor invoicing or other purposes, but other typéseference to a
Prototype shall not change the status as the pp#ot

“Prototype Approval Signoff” shall mean the forngsed by the Customer when the Prototype meetethéred
Specification and the design is suitable for transf to production.

“Risk Production” means TAEG’commencing production of goods before the conqpieif the Prototype Approval Signc
by both parties.

“Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.

“SOW “ means the Statement of Work attached tdXRé&, or which is executed separately by the paitiest attached
thereto. The parties expressly agree that the S@Wha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC rRarmgManager shall be the record of the parties’ifieadions to the
SOw.

“Specifications” means the specifications agreedheyparties for the Product and Prototype, asiegdgle and incorporated
into the SOW.

“System Level Verification “ shall mean the perfante of the External IP on the silicon in varyings@mer application
systems as stated on the third party IP providecifipation.

“TAEC “ means Toshiba America Electronic Componeghis.




1.23 “Tape-out” means TAEC has released final databaSapan to begin the prototype fabrication (maskingeand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.
DEVELOPMENT WORK
2.1 Details of the development are set forth in the S@é&kign requirements may be changed by mutualemragreement of tl

Parties; however, Customer understands and adraesuch changes may result in additional charges.

2.2 The development shall be completed when CustontéiasoT AEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protofygproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasaduie to TAEC's
error, TAEC will make all commercially-reasonabféoés to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sjpations, TAEC agrees to complete the modificatsnsoon as is
reasonably practicable after TAEC has agreed tonthdification. For the avoidance of doubt, the iearexpressly agree that
TAEC shall have no obligation to commence a modifan unless and until the parties have agreeddjustments in
schedule, costs, or other applicable provisions.

2.5 If TAEC assembles and manufactures any goods d@b@es's request before Customer has issued itsenrépproval via
Prototype Approval Signoff, Customer understandsagrees that they will be done on a Risk Prodonatimler basis, with
Customer responsible for all assembly and prodoatasts.

2.6 Products will be tested to the developed test progresulting from the simulation database. Chatmg#se test program aft
sample or production initiation may result in protdon lead-time delays.

2.7 Each delivery of Products shall be initiated by ©Gaser’s written or electronic notification that arehase Order (“Purchase
Order”) will be forthcoming. Customer shall sendiid@ten Purchase Order to TAEC within five (5) worl days of the
verbal notice. Each Purchase Order shall identié/Rroducts ordered; indicate the requested quanti a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssuPurchase Order for the NRE charge. The Pur¢bater shall refe
to the applicable DPA, and shall include the wofdsis Purchase Order represents acceptance ¢éthes and conditions in
the Design And Production Agreement between theeisand Toshiba America Electronic Components; Inc.




2.9 TAEC shall supply Products to Customer based odumiion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

4.1 [***]

4.2 [*¥**]

4.3 [*¥**]

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridignanufacturing services as well as on the extetiteomodification, which may

be done as either a metallization or a diffusioange. Metallization changes may be implemented:ggmerating the metal and via

masks only. Diffusion modifications, on the othanH, require the regeneration of all masks. Thergxif the engineering and

manufacturing services required for re-design dhekonsidered in determining total charges fa-apin of the design which shall be

specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stdzhin accordance with Article 2.7 within ten (14@rking days of
TAEC's receipt thereof. Purchase Orders shall telypinding as of the date of TAEC’s acknowledgnaemtt acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reguaedelivery dates no more than six (6) months fteenPurchase Order
date. Any requests for a shipment beyond that sirtmperiod shall be reviewed and acknowledged afigr the requested
delivery date moves within the six (6) month period

PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleagfforts to provide Prototypes within the totadrtaround time defined
in the appropriate DPA and expressed as workinksvfem Tape-out.

7.2 Production: TAEC will use all commercially reasoleéfforts to provide production lead-time as deéirin the appropriate
DPA or other document issued by TAEC, from the @dtEAEC’s acknowledgment and acceptance of a RagelOrder.




SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfsl or damage shall pass from TAEC to Customer dpbvery of the
Products to the common carrier for shipment to Qust; title to all Products released hereundei glagls to Customer upon
full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC s$tap Products according to TAEC's standard metRoeight and
insurance will be prepaid by TAEC and invoiced tess@mer.

8.3 TAEC shall not be liable for any damages or peesitor delay in delivery, or for failure to givetite of delay when such
delay is due to an act of Customer or any causerukthe reasonable control of TAEC, including, bot limited to, the
causes specified in Article 28. FORCE MAJEURE cofahsrein. For any delay excusable under Articletl28delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS
9.1 Customer shall pay to TAEC all amounts due hereuwitgin thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or ottty (each, a “Designated Payor”) pay the NRErges on Customer’s
behalf subject to the following conditions:

a. Customer will so inform TAEC and will give TAEC imactions on to whom and where the NRE invoicel®usd
be sent;
b. Upon TAEC's request, Customer will provide reasdeavidence to TAEC of such Designated Payor sesgeat

to pay the NRE charges;

C. Customer remains primarily liable for the paymeinthe NRE charges, and understands and agreeis shail be
fully responsible therefor if the Designated Pafiails to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and

d. The payment of the NRE charges by a DesignatedrPnadl not affect any of the rights and obligatai the
parties hereunder, and such Designated Payorrsftdile deemed a third party beneficiary of thisefegnent, nor
shall the Designated Payor have any rights in &rtmlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subfeatter of this
Agreement, and Customer shall indemnify and hohthtess TAEC from any damages or claims TAEC majfesuf
as a result of Customer’s engagement of a DesidriRdgor.




10.

9.3

9.4

TAEC may withhold or suspend shipment or othergrenince hereunder, in whole or in part, if Custoordts Designated
Payor, as applicable, fails to make any paymeataordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.

TAEC reserves the right to monitor Customer’s @ Bresignated Payor’'s creditworthiness periodiadiising the course of
the work. If, in TAEC’s reasonable opinion, Custaimer the Designated Payor’s, creditworthinesdides, TAEC shall so
notify Customer or the Designated Payor, and amdition to the performance of any obligation unthés Agreement,
TAEC reserves the right in its sole discretiongquire Customer or the Designated Payor to proséderity for payment of
any amounts due under this Agreement, includingnbtlimited to, opening an irrevocable lettercoédit to support
Customer’s payment obligations hereunder, or stichraneans as TAEC may determine appropriate.

CANCELLATION/DELAY OF DEVELOPMENT:

10.1

10.2

10.3

10.4

In the event that Customer unilaterally delays sigtemilestone for longer thg#**] weeks beyond the schedule specifie
the SOW, TAEC reserves the right to charge Custampéo a total of***] of the Total NRE charge specified in the DPA.

If Customer wishes to discontinue the project aftREC has accepted the Development PO from CustaimeiCustomer or
the Designated Payor shall be responsible to pagTfor the NRE charges as set forth below (“Caatielh Fee”), unless
otherwise agreed in writing between TAEC and thet@uer:

Time Cancellation Fee

[***] [***] 9% of NRE
[***] [***] 9% of NRE
[***] [***] % Of NRE
[***] [***] 9% of NRE

In the event that Customer unilaterally delays sigtemilestone for longer thdtt*] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the desigoetbetd and assess the Cancellation Fee specifi8ddtion 10.2. In such
case, the Agreement will terminate upon paymetteiCancellation Fee.

For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stéedtforth in the
DPA (“Paid NRE")shall offset the Cancellation Fee assessed in@exc1i0.2 and 10.3 above. To the extent that the: RE
exceeds the Cancellation Fee as assessed, TAHQsheharge an additional Cancellation Fee; howevaid NRE will not
be refunded upon cancellation of the design.




11.

12.

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS

111

11.2

Requests for cancellation must be made in writamgl the following terms shall apply unless otheevdagreed in writing
between TAEC and the Customer. Cancellation feé#dbwiassessed based on the length of time frorddbea written notice
is received by TAEC to the first scheduled shipndate.

Days from scheduled shipmen Cancellation Fees

[***] days [***]
[***] days [***]
[***] days [***]
[***] days [***]

Re-schedule requests must be made in writitt days before the original delivery date. Any orderyrbe re-scheduled
only once. Requests to delay shipments may notelft®] days from the original committed delivery date. Tae
scheduled order may not be canceled or further fieddiand Customer will be liable for full paymenftthe selling price.

Days before Shipment Terms

Within next[***] days [***]
Within [***] days [¥+4]
Over[***] days [***]

INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

12.1

12.2

12.3

12.4

Customer retains all right, title and interest i @o all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (igaBigns and design features of the Products,igradl patterns, drawings, a
other data concerning the Products’ design featardsding, but not limited to, the Products’ dadab, and (iii) all Mask
Work produced by TAEC for the manufacturing of Rrots.

Notwithstanding the above provision, TAEC retailigight, title and interest in and to ifs*] and all[***] and othef***]
rights therein, and any associafgd] and[***] . For the purposes of this Agreemdiit¥] shall mearf***] , including, but
not limited to the process control monitor contdimethe[***] . TAEC reserves the right to perform similar wook fts othe
customers.

Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Ricid contain both
parties’Confidential Information (as hereinafter defineah)d that such Mask Works shall not be used in aayrmar except ¢
necessary for the performance of this Agreement.

The party who desires to assert its Mask Work sglgainst any third party for infringement (the $8ging Party”) shall
give prior written notice to the other party tooal such other party to decide whether or not téigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistandd@oAsserting Party in
connection with such dispute, at the AssertingyPaexpense.




13.

14.

15.

12.5 If an invention is made solely by the employeesitifer party in connection with the developmenthef Prototype or
Products, all right, title, and interest in andsteh items shall belong solely to the party whaospleyees made such
invention. If an invention is jointly made by thmployees of both Customer and TAEC, Customer anBJ Ahall jointly
own all right, title, and interest thereto. Eachtpahall be entitled to use and exploit such jgiotvned invention and
intellectual property rights without notice or acating to the other party.

MASK WORKS REGISTRATION

131 If Customer desires to register the Mask Work far Products under the Semiconductor Chip Proteétatrof 1984 (the
“Act”), Customer shall make registration by itséifjwever, Customer shall include TAEC’s name irhswggistration.
Customer shall have sole responsibility for obtagniegistrations for the Mask Work. Upon Custorae€quest, TAEC agre
to supply Customer or its designee with any redsiendentifying material required for deposit undtee Act in order to
register a Mask Work in the names of Customer ahBJ. All expenses and charges for registration @rkkeep on Mask
Work shall be borne by Customer.

13.2 Customer shall use its best efforts to comply witlsemiconductor protection laws and applicabtufations in connection
with such application. If possible, Customer skeajpressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnsi# aipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property tsghcluding Mask Work related thereto remain thke @ind exclusive
property of TAEC.

13.3 Customer shall furnish TAEC with a copy of the dggtion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggesagés and edits.

MASK WORK NOTICE

Upon written request by Customer, and subject tkg@ging constraints, TAEC will place a Mask Workioe on the outside package
of the Product which shall consist of the letteirMa circle and the names of Customer and TAEC.

BUSINESS RELATIONSHIPS
15.1 Except as may be specifically provided in this Agmnent, no right or license either expressed origdps granted to either

party under any patent, patent application or ghgrointellectual property right as a result oktbiesign Agreement. The
rights and obligations of the parties to these TBeamd Conditions are limited to those expresslyaét herein.




16.

17.

15.2 This Design Agreement is not intended to constituitereate a joint venture, partnership or formadibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agerarfpartner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitkegiparty the right to use the otteriame, trademark or logo except wt
specifically authorized in writing by such othertya

154 Customer understands and agrees that a CEM’s meslaad other information relating to its busimesstionship with
TAEC are confidential information that TAEC may mti$close without the CEM’s express permission {QEM
Information”). Consequently, if Customer requestET to provide such CEM Information, TAEC shall slw only if:

a. Customer provides to TAEC proof of the CEM'’s persios; or

b. Customer defends, indemnifies, and holds TAEC hessfrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING

16.1 TAEC may subcontract all or part of the developnadrthe Products to Toshiba Corporation or one orenof TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these
terms and conditions.

16.2 Customer may subcontract all or part of its oblmzd hereunder with respect to the Products toodiits affiliates or
subcontractors (each, a “Permitted Party”), protitteat (a) each such Permitted Party agrees iimngtio comply with
provisions of these terms and conditions, (b) therfitted Party is not a semiconductor competitofFA&C, and (c) Custom
has given TAEC permission to share information wiich Permitted Party as may be required for Pe&thRarty to carry ol
its duties.

CONFIDENTIAL INFORMATION

171 “Confidential Information” as used in this Agreen&ill mean any and all technical and ntathnical information includin
patent, copyright, trade secret, and proprietdigrination, techniques, models, inventions, know-hprmcesses, apparatus,
equipment, algorithms, software programs, and féamtelated to the current, future and proposedyuts and services of
each of the parties and/or its customers and/adasn including, without limitation, information roerning product or
process research and development, design detdilspatifications, engineering, financial data, nfacturing, customer list
business forecasts, sales and merchandising, areting plans.




18.

17.2 The parties agree that Confidential Informationtattged by them under this Agreement shall be pieddry the provisions
of the Nondisclosure Agreement (“NDA”) signed beénghem, and made effective as of  , mutatis mutandis.

17.3 Notwithstanding the expiration or termination othDA, the provisions of this Article 17 shall reimén effect for a period
of ten (10) years from the date of this Agreement.

WARRANTY

18.1 Customer acknowledges and agrees that the sudcmsdevelopment of the custom product contemglaiethis
Agreement cannot be assured. TAEC gives no repag@mor warranty that it will be successful invéping a design for
such custom product or that the development wilppess according to the milestones set forth irStiaeement of Work.
TAEC will under no circumstances be liable for alamages arising from its failure to develop a defig such custom
product or for failing to meet the milestones setH in the SOW. Any expenditures or commitmentsogtomer in
anticipation of TAEC’s success in developing sugbktom product or meeting the milestones set fortihé SOW will be at
Customer’s sole risk and expense.

18.2 PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

18.3 PRODUCT WARRANTY
a. TAEC warrants that:

i] for a period of one (1) year from the date of teéwery of each Product, the Product shall: (a)feon to
the Specifications; (b) be free from defects ineriat or workmanship under normal use and sendod,;

ii] at the time of delivery, the Products will be feeel clear of all liens, encumbrances, and othémsla
except for TAEC’s reservation of a security intéiaghe Products prior to receipt of payment it fu
therefor.

b. TAEC's responsibility and the sole and exclusiveeely of Customer under this warranty is, at TAEGpson, to
repair, replace, or credit Customer’s account for defective Products which are returned by Custainéng the
applicable warranty period set forth above in sub-




Article 18.3a.i], provided that: (a) Customer prammotifies TAEC in writing with a detailed desption of any
alleged deficiencies upon discovery by Customergbah Products fail to conform to the specificasio(b) such
Products are returned to TAEC, F.C.A. TAEC's plamigl (c) TAEC’s examination of such Products e&hbk to
TAEC's satisfaction that such alleged deficiencietially existed and were not caused by Customegsse,
neglect, alteration, improper installation, repairjimproper testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

18.4 FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH |
THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNAL IR AND (ii) NON-CONFORMANCE CAUSED BY
(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MDIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BY¥YSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO UBIUAL PHYSICAL OR ELECTRICAL STRESS,;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R HER PRODUCTS PROVIDED BY THIRD
PARTIES.

18.5 EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEBISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW OR
COURSE OF DEALING, RELATING TO TAEC's PERFORMANCERREUNDER, INCLUDING BUT NOT LIMITED
TO IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THIS
WARRANTY IS FOR THE SOLE BENEFIT OF CUSTOMER AND NTFOR ANY THIRD PARTY.

19. PROTOTYPES/RISK PRODUCTION

19.1 Customer acknowledges that any Prototype will lmigied for evaluation purposes only and not for ather purposes and
shall not be offered to any of its customers, diyear indirectly, for purposes other than evaloatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harndésom and against all damages, obligations, caoisastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototgpeny of its customers.




19.2 Customer acknowledges that Risk Production gocglpiaavided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatermless from and against all damages, obligatitansses of action, sul
or injuries of any kind arising from or in relatibm Customer’s supply of the Risk Production gotmdany of its customers.

20. PRODUCT APPLICATION

20.1 This design is intended for general commercial igpfibns such as but not limited to telecommunaadj information
technology equipment, computer equipment, officéiggent, test and measurement instrumentationgredtic appliances.
The design is not intended for use in, nor istiémaled to be incorporated into the Product forimsaor will TAEC
knowingly sell such items for use in equipment viahiequires extraordinarily high quality or reliatyi] and/or in equipment
which may involve life threatening, life suppoifelsustaining, or life critical applications, incling, but not limited to such
uses as atomic energy controls, airplane or spgcesirumentation, traffic signals, biomedicalmedical instrumentation,
combustion control, offensive weapon systems, fatgalevices.

20.2 TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.

21. INSPECTION

Customer shall inspect Products at its own expenaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection wiiththirty (30) days after TAEC's delivery of thed®iucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsietd| be deemed finally and irrevocably accepte@AEC receives notice of rejection within
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products atitfeustomer’s account, if TAEC has breached
its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER
22.1 All Products which Customer returns to TAEC mustibeompanied by a Return Material Authorization (®Miumber.

Unless further verification is required by TAEC, E& shall provide Customer with an RMA number witthinee (3) workin
days of Customer’s request for return of the nofmwning Product to TAEC.




23.

24,

22.2 If it is determined that the failure is electricadechanical, or of any other nature requiring fertherification by TAEC,
Customer shall return to TAEC an agreed upon nurobdata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer raayts option, suspend the processing of invoibesugh Customer’s
accounting system for such nonconforming Prodwmdpg resolution of the investigation. TAEC stzadblyze the samples
and report its findings to Customer within thirB0j days after receipt of the samples and shaisadvustomer of a schedule
to complete the failure analysis and take correcdiotion.

22.3 An RMA shall be issued within three (3) working ddpllowing verification of the failure, if, aftdesting, the sample has
been found to be nonconforming. Upon mutual agreenTAEC shall replace, repair, or credit the passhprice of any
Product which has been found to be nonconformintdpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall imnmetijatemplete payment.

22.4 Transportation charges for Products returned framst@ner to TAEC or from TAEC to Customer under thitcle shall be
at TAEC's expense, provided that Customer shathbeirse TAEC for any transportation charges paidAgC for returned
Products which are subsequently found to be corifarm

MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofsén@roducts included
in this Agreement. Such notice shall be no less thelve (12) months in advance of the last orgge dCustomer shall have
a twelve (12) month order placement period and rakst receipt of the Products within eighteen (@8nths of notification
of the discontinuance.

23.2 After receipt of such notice of discontinuance, ©oter may determine its Life Time Buy (LTB) quantitnder the
following conditions: (a) the quantity shall be ilmptual agreement and (b) the price shall be negatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS OF
THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISED B THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'sIABILITY TO CUSTOMER FOR ANY ACTION OR CLAIM
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENEXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS TTHRRE THE SUBJECT OF SUCH CLAIM.




25. INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1

25.2

Subject to the provisions set forth hereinafter endrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmfem®s and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual oriniad infringement of United States, Canada, Mexiepan and European
Community patents, mask work rights, or copyrighith respect to TAEC’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:

a. Customer shall promptly notify TAEC in writing ofg claim of infringement; and

b. TAEC shall have sole control of both the defensargf action on such claim and all negotiationstisettlement ¢
compromise; and

C. Customer shall provide all reasonably necessatyoaity, information, and assistance to TAEC anadansel for
the defense of such claim.

Notwithstanding the foregoing, TAEC shall have mdbility or obligation to Customer with respectany intellectual
property results infringement or claims thereofdzhen:

a. TAEC’s compliance with designs, plans, specificasioor other information provided by Customer;

b. Use of the Prototypes or Products in combinatiath wevices or products not purchased hereunderenther
Products would not in themselves be infringing;

C. Use of the Prototypes or Products in an applicatioenvironment for which such Products were nsigheed or
contemplated;

d. Modifications or additions to Prototypes or Produay Customer;

e. Any claims of infringement of a patent in which @rser, or any affiliate or customer of Customess ha interest
or a license; or

f. Should the owner of such intellectual property téghish to grant a license to Customer with respeatclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyonith
Customer, notwithstanding TAEC’s good faith effadgesolve the claim.




26.

27.

25.3 If any Product is held to constitute an infringemeinits use is enjoined, TAEC, at its option ahitsaown expense, may:
a. Procure for Customer the right to continue usinchdaroduct royalty-free; or

b. Replace such Product to Customer’s reasonabldagattm with non-infringing product of equivalentaity and
performance; or

C. If (a) and/or (b) above are impracticable, acckptreturn of such Product for credit, allowing &oreasonable
deduction for depreciation.

NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciresigd and other information furnished by CustomeFAEC, with respect to the
design portion of the Prototypes or Products da¢snfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold harmless
TAEC against any claims, damages, and expenseigiimg/ attorney fees), arising out of or in connaetivith Customer’s breach of
the foregoing representation and warranty.

TERMINATION

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect foperiod of three
(3) years from the Effective Date, unless termidgtersuant to this Article 27.

27.2 Either party may terminate any development or PaselOrder, effective upon written notice to thesotarty should any of
the following events occur:

a. The other party files a voluntary petition in bamicy;

b. The other party is adjudicated bankrupt;

C. The other party makes an assignment for the bewfefit creditors;

d. A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or
e. A party is unable to pay its debts as they becouoee d

27.3 Either party shall have the right to terminate dayelopment or Purchase Order for breach of a mahterm or condition of
this Agreement, if such breach continues for aqueaf thirty (30) days after written notice theréofthe other.




28.

29.

30.

31.

27.4 If Customer defaults in the payment of any sumuhuger this Agreement and does not cure such deféthiin thirty (30)
days of written notice thereof from TAEC, then TAERall, without further notice, have the immediaggnt to repossess and
remove the Product. Custom&ibligation to pay all charges which shall haveraed and compensation, if any, which co
the actual costs incurred by TAEC as a result ohgarmination, shall survive any termination aétAgreement.

FORCE MAJEURE

Neither party shall be responsible or liable in ammy for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehtn such failure or delay is directly or indilgatue to an act of God, war, threat
of war, warlike conditions, hostilities, sanctions, mobilizatj blockade, embargo, detention, revolution, tating, striking, lockout
accident, fire, explosion, flood, inability to obtduel, power, raw materials, labor, containetransportation facilities, breakage of
machinery or apparatus, government order or reigator any other cause beyond its reasonableatont

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or questito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preiem or taxation of imports. Unless otherwise riegg by law, all prices will be
quoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but ingkisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieghdhat may be controlled under the U.S. Expornikistration Regulations and
that may be subject to the approval of the UnitedeS Department of Commerce prior to export. Axyoet or re-export by either
party, directly or indirectly in contravention dfe U.S. Export Administration Regulations, is phitad.

GENERAL

31.1 Neither party shall assign its rights and obligasiender this Agreement without the prior writtemsent of the other party,
except that TAEC may assign the performance ofddiritg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

31.2 These Terms and Conditions shall be interpretecgandrned by the laws of the State of Californitheviit regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to #ubrthe exclusive
jurisdiction of the state and federal courts of $tate of California. The parties expressly aghat the UN Convention for t
International Sale of Goods shall not apply hereto.




31.3

31.4

31.5

31.6

31.7

31.8

All modifications to this Agreement must be in wr@ and signed by both parties. Failure or delagithfer party to exercise
any right or remedy hereunder shall not constitieaiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenBeand Conditions between the parties with regjpettte matters set
forth herein, and supersedes all other prior oteroporaneous agreements, negotiations, represargatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s phase order, or any
purchase order acknowledgment issued by TAEC sbélhpply.

If any provision of this Agreement is held unenfmable or inoperative by any court of competensgidtion, either in whol
or in part, the remaining provisions shall be gifelhforce and effect to the extent not inconsisteith the original terms of
this Agreement.

Any notice given hereunder shall be sent in writimghe other party’s business address set fortth@mover page hereof, or
to such other party and address as such parttshad designated most recently in writing. Noticiesaded to TAEC shall be
sent “Attention: Legal Department.”

This Agreement may be executed in several identicahterparts, each of which when executed by #négs hereto and
delivered shall be an original, but all of whiclgé&her shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a8d 31 shall survive the termination or expiratifrthis Agreement.




Exhibit 10.4
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Design and Production Agreement Amendmentgtffe May 22, 2009 (the “Effective Date”) is betvme€oshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi6é, 92612 (“TAEC”) and Netlist Inc.
with a place of business at 51 Discovery, Suite [b&0e, CA 92618 (“Customer”) and sets out therterand conditions under which TAEC
will design the product identified herein for Custer.
1. Project Name
Register ASIC

2. Summary

This Amendment #1 to the Register ASIC Design amdi&ction Agreement, dated July 31, 2008, (TAEC#PZAP613) is hereby amended to
remove the Major Project Milestones in sectionehe&tiule and replace with the following Major Projeiilestones as follows:

4, Schedule

Major Project Milestones

Event Target Date/Completed

[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]




Except as modified herein, all other terms and t@rs of the Design and Production Agreement stegiiain in full force and effect per their
terms.

Toshiba America Electronic Components, Inc NetList Inc.
/sl Takeshi lwamot /sl James P. Perro
Signature Signature

James P. Perrott, SVP Sales & Marke!
Takeshi lwamoto VP, Customer SoCFoundry Business Un Printed Name and Titl
Printed Name and Titl

5-22-09
5-22-09 Date
Date




Exhibit 10.5
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.
TOSHIBA

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the Register BElesign and Production Agreement, dated July BA82(TAEC#27N1242613)
(“Agreement”) is between Toshiba America Electro@mmponents, Inc., with a principal place of busgat 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC”) and Netlistdnwith a place of business at 51 Discovery, SLs@ Irvine, CA 92618 (“Customer”) and
sets out the terms and conditions under which TABCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
Register ASIC
2. New Schedule

The parties agree to delete the contents of Sedtmfrthe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[**4] TBD
[**] TBD
[**4] TBD
[*] TBD

Production turnaround tim@**] working weeks.

Schedule is provisional.




3.

New Package and Die Size Option

The parties agree to delete the contents of Se6tufrthe Agreement, Package and Die Size Optiod raplace it with the following:

Package

Ball Pitch Body Size Substrate Layers Die Size

[***]

4.

[***] [***] [***] [***]

New Price

The parties agree to delete the contents of Se8tumfrthe Agreement, Price, and replace it withfilwing:

First [***] pieces: USS$[***] * [F*4]
Next [***] pieces: US$[***]
Next [***] pieces: USS$[***]
After first [***] pieces: USS[***]

5.

* Prices for first 1 Mpcs represent an additiorJ8$[***] per unit in amortized Total NRE cost. See Section 1

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEC vesehe right to adjust pricing
based on mutual agreement in the event that adegied figures, in TAEG reasonable opinion, are not achieved by the ctanas:
production despite reasonable commercial effortbdii parties. TAEC will provide Netlist with timetlata such that Netlist can
reasonably assess yield.

Prices do not include and are subject to any agiplécsales tax.

New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of thed&gent. The parties agree to delete the conter@saifon 12 of the Agreement, Extra
Engineering Samples, and replace it with the foitgy

All extra engineering samples and Risk Productiarigoshall be sold at U$%*] each (***] the unit price of U$***] ).




All extra engineering samples are sold as Protatygmel are subject to, without limitation, Articte8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Termd @onditions”). All Risk Production parts are setijto, without limitation,
Articles 18.2 and 19.2 of the Terms and ConditidisEC reserves the right in its sole discretiométermine whether to accept extra
engineering sample or Risk Production orders.

6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringneging charges of US$*] (“Additional NRE”) to TAEC for design support. The
Additional NRE will be due and payable as follows:

1. US$[***] upon[***] .
2. US$[***] upon[***] together with test logs showing successful comptetif the mutually agreed-upon tests.

For the avoidance of doubt, the Additional NRE grgainder this Amendment is in addition to and dugtsreplace the NRE payable under
Agreement.

7. Cancellation
7.1 If Customer wishes to discontinue the project adbercution of this Amendment, then in additiontte provisions set Forth in

Section 10 of the Terms and Conditions, the Custahall be responsible to pay TAEC for the NRE gkaras set forth below (“Additional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

[***] [***] % of Additional NRE

[***] [***] % of Additional NRE

[***] [***] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment sthedtiforth herein and in

the DPA (“Paid NRE") shall offset the Additional @zellation Fee assessed in Article 7.1 above. €ettient that the Paid NRE exceeds the
Additional Cancellation Fee and the Cancellatioa et forth in Section 10 of the Terms and Conuiitiof the Agreement, TAEC shall not
charge further Additional Cancellation Fee; howefaid NRE will not be refunded upon cancellatibthe design.

8. Additional Terms

81 [***]

Except as modified herein, all other terms and d@rs of the Agreement shall remain in full foraed effect per their terms.




Toshiba America Electronic Components, Inc NetList Inc.
/s/ Takeshi Iwamot /s! Gail Itow
Signature Signature

Galil Itow, CFO
Takeshi lwamoto VP, Customer SoCFoundry Business Un Printed Name and Titl
Printed Name and Titl

1-28-10
1-28-10 Date

Date




CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI

RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement
Amendment #2

Netlist Inc.

Exhibit 10.6

EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
DENTIAL TREATMENT HAS BEEN REQUESTED WITH

TOSHIBA

This Amendment #2 (“Amendment #2”) to the Regist&IC Design and Production Agreement, dated July2808, as amended
(TAEC#27N1242613) (“Agreement”) is between Toshimaerica Electronic Components, Inc., with a priratiplace of business at 19900
MacArthur Boulevard, Suite 400, Irvine, CA 92612 EC”) and Netlist Inc. with a place of busines$atDiscovery, Suite 150 Irvine, CA
92618 (“Customer”) and sets out the terms and ¢mmdi under which TAEC will design the product itl&ad herein for Customer, This
Amendment is effective as of the date finally exedwbelow (“Effective Date”).

1. Project Name
Register ASIC

2. New Schedule

The parties agree to delete the contents of Sedtmfrthe Agreement, Schedule, and replace it thi¢hfollowing

Major Project Milestones

Event

Target Date/Completed

[***]

[***]
[***]
[***]
[***]
[***]
[***]
[***]

[***]
[***]

[***]

[***]

Production turnaround timg***] working weeks.

Schedule is provisional.

[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
TBD
TBD
TBD
TBD




3. New Internal/External IP
The parties agree to delete the contents of Se¢tafrthe Agreement, Internal/External IP and regla with the following:

Internal IP:

[***]

External IP:

[***]
Testing of Internal and External IP will proceedsasforth in the Product Testing Agreement betwtberparties (TAEC# 121ANN311)
Customer will he responsible for any and all supdoefect/Bug fixes, upgrades and/or maintenanaerttay be required for the External IP.

Customer is responsible for validating the ExtetRads used in the design. TAEC will generatevestors for manufacturing testing of
External IP as described in the Register DFT sadibn.

4. Addition to Section 9, Non-Recurring Engineering @arges (“NRE")

The parties agree to add the following provisioseztion 9 of the Agreement, Non-Recurring
Engineering Charges (“NRE”"):

95 [**]

TAEC will be responsibl§**] and[***] verification of any[***] . Customer agrees that*] of [***] is Customers responsibility and TAE
does not assume any portion of financial cost ire@iby Customer ift**] or [***] any[***] . In the event anf/**] is identified in the***)
after TAEC has procured sufti*] , then TAEC will communicate in writing to Custorrsrch[***] provider notification along with any
[***] associated with fixing sudi**] , Customer may choose [tg*] this[***] at its own discretion. TAEC will not undertake[tt*] until
Customer so requests in writing and the partiee lzgreed on B**] for such work. If Customer requests TAEC to replaé{***] in the

[***] , [**] will be calculated as set forth in Section §*2*] , at its sole discretion, may choose[té*] for additional[***] resulting from
any[***] which[***] believes has occurred as a resulftff] actions and which was not present in[tff&] upon receipt from thg**] .




5. Additional Features Non-Recurring Engineering Chages and Payment Schedule

5.1 Customer agrees to pay non-recurring engineeriaggels (“Additional Features NRE") to TAEC for supipaf design changes.
Support includes:

[***]

5.2 The Additional Features WE will be calculated adoog to the resources expended by TAEC. Which lvélcharged at the rate of
US$[***] per full-time-equivalent person per week. TAECIilovide a weekly update to Customer regardingueses expended.

TAEC estimates that the Additional Features NREli@ Register design will be U$%*] or[***] . This estimate is subject to
change.

5.3 The Additional Features NRE will be payable asofgh:
1. US$[***] ([**] % of estimated Additional Features NRE) ugt¥i] or [***] , whichever is earlier.

2. The balance (total person-weeks actually experlded USH***] ), upon[***] together with test lugs showing successful
completion of the Toshiba Testing as defined inRheduct Testing Agreement between the parties.

For the avoidance of doubt, the Additional FeatiN®k payable under this Amendment #2 is in additoand does not replace the NRE
payable under the Agreement and/or Amendment #1.

6. Cancellation

6.1 If Customer wishes to discontinue the project sethfin this Amendment #2 prior to tapeout, therst@mer shall pay TAEC US$
[***] (“Additional Features Cancellation Fee”). In addlitji TALC reserves the right to invoice Customerdny resources expended
by TAEC prior to cancellation in excess of 14.88spa-weeks. The Additional Features Cancellatiom $teall be offset by any
amount of the Additional Features NRE already paiIAEC by Customer.

6.2 In the event that Customer unilaterally fails toyide information, data, or approvals necessaryfREC to proceed with the project
for a period of***] from TAEC'’s initial request for such informatiorata, or approvals, TAEC reserves the right to ddenproject
set forth in this Amendment #2 cancelled and agbesAdditional Features Cancellation Fee.




Except as modified herein, all other terms and ¢@rs of the Agreement shall remain in full foraed effect per their terms.

Toshiba America Electronic Components, Inc NetList Inc.
/sl Takeshi lwamot /s/ Gail Itow
Signature Signature

Gail Itow, CFO
Takeshi lwamoto VP, Customer SoCFoundry Business Un Printed Name and Titl
Printed Name and Titl

3/5/10
3/10/10 Date

Date




Exhibit 10.7

CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH

RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, Inc.
2950 Orchard Parkway, San Jose, CA 95131

Design and Production Agreement

Netlist Inc.

TOSHIBA

This Design and Production Agreement (“DPA”") effeetuly 31, 2008 (the “Effective Date”) is betweEBmshiba America Electronic
Components, Inc., with a principal place of businas19900 MacArthur Boulevard, Suite 400, Irvi@é, 92612 (“TAEC”)and Netlist Inc wit
a place of business at 51 Discovery, Suite 150dnCA 92618 (“Customer”) and sets out the ternt @onditions under which TAEC will

design the product identified herein for Customer.

1. Project Name
ID ASIC
2. Summary

This DPA is for the development of ID ASIC for Coster. The quote is based on TAEC's initial dieesstimation.

3. Design Specification
[***]
4. Schedule

MAJOR PROJECT MILESTONES

Event

Target Date/Completed

[***]
[***]

[***]

[***]

[***]

[***]

[***]

[***]

[***]
[***]
[***]

Production turnaround time[***] working weeks

Schedule will be finalized in the SOW upon DesigecBion. See Section 13.5.

[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]
[***]




5. Technology
[***]

6. Package and Die Size Option
Package Ball Pitch Body Size Substrate Layers Die Size
[***] [***] [***] [***] [***]
7. Internal/External IP
Internal IP:
[***]
External IP:
[***]
8. Price
First [***] pieces: US$[***]
Next [***] pieces: US{***]
Next [***] pieces: US{***]
After first [***] pieces: US{***]

Changes in die size will affect the price quoted.

Prices do not include and are subject to any aplplicsales tax.

9. Non-Recurring Engineering Charges (“NRE”")

9.1 Total NRE Charges (not including re-spin chargesea®ut in Section 9.2): UF$*]

9.2 Additional NRE Charges in the event of Re-spin

Metal Layer R-spin Charges
All-Layer Respin Charges (base and metal laye

In the event a re-spin involving only metal laysrsequired, TAEC will provide a firm quote for atldnal re-spin NRE charges,
which will be calculated on a cost per layer basituding required engineering effort. In the evirg implementation of design
changes affects all metal layers, including congact vias, the additional NRE cost will not excéeel Metal Layer Re-spin Charges

amount stated above.

USs$ [***]
uUSs$ [***]




9.3

9.4

10.

In the event an all-layer re-spin is required, AtleLayer Re-spin Charges will apply as stated ahov

The charges set forth in this Section 9.2 are basdtie assumptions that (1) no Material Changaddvoe needed and (2) no chan
whatsoever to the package design would be requivkdther Material Changes or not. If either of thassumptions is incorrect, costs
may vary.

Internal IP Defects/Bugs

Should Internal IP be found to have a Defect/Bsgiefined in the attached SLI Terms and Conditia#& C will be responsible for
the additional NRE re-spin charges required toirepach Defect/Bug, subject to Section 9.4,

Customer Design Changes During Re-spin for Inteiid@efects/Bugs

If Customer requests design changes during a retsmiorrect Internal IP Defects/Bugs, a portiothaf additional re-spin cost will be
shared by Customer.

For a metal re-spin, this cost will be calculatedive basis of the number of layers required fost@mer changes and whether those
layers are implicated by the Internal IP repairshé Customer-requested design changes requirgathe metal arid via layers as
would be necessary for the Internal IP Defect/Bugthe cost to Customer will not exceed 50% ofdldeitional re-spin NRE charges.
If the Customer-requested changes require additroaak layer changes, the NRE cost associatedthétiadditional layers will be
solely the financial responsibility of Customer.

If an all-layer re-spin is required in order to fixernal IP Defects/Bugs, and Customer requestiiadal design changes at that time,
Customer will not he charged more than 50% of theAyer Re-spin Charges.

NRE Payment Schedule
[***] U S $ [***]
[***] U S $ [***]
[***] U S $ [***]
« [**] Prototypes are included in NRE.

e A prototype lot charge of B**] is included in thg***] payment. Prototype lot charge is subject to anyicgipe sales tax.




11. NRE Services included
Engineering activities
[***]
Manufacturing activities
[***] *
*Any additional qualifications requested by Custarbeyond the standard Toshiba qualification arecootred by the Total
NRE Charges and may incur additional fees.

12. Extra Engineering Samples

[***] pieces: [***] unit price of USJ[***]

[***] pieces; [***] unit price of USY***]

[***] pieces: [***] unit price of US3[***]

All extra engineering samples are sold as Protetyge are subject to, without limitation, Articte8.2 and 19.1 of the Terms and
Conditions.

13. Project Specific Conditions

13.1 Final package selection to be based*#t] .[***] analysis may lead to changedtt] or [***] . Details of thg***] and[***]
analysis and thg**] need to be defined and mutually agreed in the @ete of Work (“SOW”).

13.2 Details on thg***] and associated**] to be finalized in the SOW prior {t5**]

13.3 Customer may order a commercially reasonable nuwiij&t*] pieces, as determined py*] in its sole discretior[***] goods are
subject to, without limitation, Articles 18.2 anf.2 of the attached Design and Production Agreerfierhis and Conditions (“Terms
and Conditions”). In the event that Customer widioesrder any***] pieces, such order shall be placed no later thewlaie of
[***] .

13.4 For the avoidance of doubt, the Specificationsgreed upon by the parties and incorporated int&tbgv shall be based upon the
defined load models provided by Customer.

135 Upon[***] , TAEC will discuss the results of its tests agsyia path delay df**] for the[***] provided by Customer ([***] ).

On or beford***] , Customer agrees to inform TAEC whether Customienids to proceed with the ID design (“Design Diealy. If
Customer chooses to proceed with the design, Cestagrees to accept*] , provide a waiver, or alter its specifications to
accommodate such results, and TAEC Witf] according to Section 10 of this Agreement. If Casto chooses to cancel the design
upon completion of thg**] | Customer may terminate this Agreemgmt] and[***] .




14.

14.1

14.2

14.3

14.4

14.5

14.6

14.7

14.9

14.10

1411

General Conditions
Pricing stated in this DPA is based on Toshiba AcaeElectronic Components Inc. selling productiantg directly to Customer.

Full specifications and responsibilities to be defl and agreed in a SOW. Customer and TAEC wilkiogood faith to finalize and
sign the SOW within thirty (30) days of design iiton.

Schedule is provisional. Final schedule is stilb&agreed.

TAEC reserves the right to make extra charges (ifFtb % of the total NRE if Customer submfts*] Engineering Change Orders
(ECOs) or changes to the layout constraints filaf®r the acceptance of final netlist, unlesseife€Os/changes are attributed to
problems of TAEC implementing the design.

TAEC may, in its sole discretion, share a copyhig DPA, and any applicable SOW with Toshiba Coagion Semiconductor
Company and other Toshiba affiliates, on a neekitow basis in order to implement or further Customproject.

TAEC may, upon written notice to Customer, sharet@uer’s information as it pertains to their degignlibrary and user
documentation with a supplier of EDA Tools for g@e purpose of resolving any debugging issuesniagtarise during the term of
this Agreement.

This DPA shall be governed by the attached TermdsGonditions, which are incorporated herein byneriee.

In the event of any conflict between the provisisasforth in this DPA and the Terms and Condititmghich it is attached, the
contents of the DPA shall control.

This Agreement (as defined in the Terms and Camasdiis the entire agreement between the partiés@mersedes any prior
communications, representations, or agreementsthg tsubject matter hereof, whether written ot.ora

Any changes to the DPA and/or the Terms and Camditafter the execution of the DPA must be mutuadiseed upon in the form
a written amendment signed by both parties.




Toshiba America Electronic Components, Inc

/s/ Takeshi lwamot

NetList Inc.

/s/ James P. Perro

Signature

Takeshi lwamoto VP, Customer SoCFoundry Business Uni
Systems LS

Printed Name and Titl

8/22/08

Date

Signature

James Perrott, SVP Sales & Market

Printed Name and Titl

8/15/08

Date




Toshiba America Electronic Components, Inc.
Design and Production Agreement Terms and Condition

These Terms and Conditions set out the terms anditoans under which TAEC will de these terms atached.

1.

DEFINITIONS

11 “Agreement” shall refer to the agreement comprighmgyDPA (as hereinafter defined), the Terms andd@imns, the SOW,
and any other addenda specifically noted therdim¢adefined herein).

1.2 “CEM “ means a contract manufacturer engaged byddusr to purchase Product(s) from TAEC, which Bentassembled
into products sold to Customer.

1.3 “Customer” means the customer identified on Pagéthe DPA.

14 “Defect/Bug” means a failure of any intellectuabperty to meet the mutually agreed upon chip lewel system level
specifications as provided at the time of developm®uch failure or nonconformance includes, butoslimited to, the
inability of the logic or interface portion of e@hlnternal and External IP to meet mutually agreeon chip level and system
level specifications.

15 “Design Initiation” means Customer has placed aA&T has accepted a Development PO to proceed wistiother’s
design.

1.6 “Development PO “is the purchase order createthbyCustomer to signify they have accepted the iipations and have
agreed to proceed with the development of Custanusign.

1.7 “DPA” means the Design And Production Agreementtich these terms and conditions are attached.

1.8 “Effective Date” shall mean the date reflected loa first page of the DPA, its date of executionwithtstanding.

1.9 “External IP” shall mean intellectual property ated from a third party IP provider by TAEC or Caoster for use in
Customer’s design, which is so identified in thev8@nd/or in the DPA.

1.10 “Internal IP “ means intellectual property ownedién provided by TAEC for use in Customer’s desighich is so
identified in the SOW and/or in the DPA.

111 “Mask Work” means a series of related images, hawéxed or encoded; having or representing thegtiermined, three

dimensional pattern of metallic, insulating or sesmductor material present or removed from therlagéa semiconductor
chip product; and in which series the relationhaf images to one another is that each image repiseagattern of the surfa
of one form of the resulting semiconductor chipdorct.




112

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

121

1.22

“Material Changes” means any changes in Custommrigied specification or netlist that (1) lead toiaerease in block size
or die size of 1% or more; (2) increase the nomireaformance of the block or chip or both by 1 %rare; (3) alter the
testing requirements after the Second Signoffj(4he case of I/O limited designs, lead to anyéase in pin out; or (5) in
the case of non-I/O limited designs, lead to anease in pin out of 1 % or more.

“NRE “ means the non-recurring engineering feeggdi for specific phases of work as set forth e EHPA.

“Product” means the resulting product based on the designifigokin the DPA and shall be defined by mutuafreed upo
specifications embodied in the documents contamigun the Customer Part Number File and TAEC pshid Quality and
Reliability Standards

“Prototype” means pre-production engineering saspfeéProducts, which have been manufactured béfiereompletion of
the Prototype Approval Signoff by both parties.tBtgpes are provided for evaluation purposes dhigtotypes may also be
called “Engineering Samples” or “KS,” “ES, “ or “HSor invoicing or other purposes, but other typéseference to a
Prototype shall not change the status as the pp#ot

“Prototype Approval Signoff” shall mean the forngsed by the Customer when the Prototype meetethéred
Specification and the design is suitable for transf to production.

“Risk Production” means TAEG’commencing production of goods before the conqpieif the Prototype Approval Signc
by both parties.

“Second Signoff” means the form signed by bothiparindicating the design is ready for Tape-out.

“SOW “ means the Statement of Work attached tdXRé&, or which is executed separately by the paitiest attached
thereto. The parties expressly agree that the S@Wha modified from time to time on their mutuategment, and that the
project schedule and other records of the TAEC rRarmgManager shall be the record of the parties’ifieadions to the
SOw.

“Specifications” means the specifications agreedheyparties for the Product and Prototype, asiegdgle and incorporated
into the SOW.

“System Level Verification “ shall mean the perfante of the External IP on the silicon in varyings@mer application
systems as stated on the third party IP providecifipation.

“TAEC “ means Toshiba America Electronic Componeghis.




1.23 “Tape-out” means TAEC has released final databaSapan to begin the prototype fabrication (maskingeand wafer
fabrication).

1.24 “Terms and Conditions” means these Design and RtaduAgreement Terms and Conditions.
DEVELOPMENT WORK
2.1 Details of the development are set forth in the S@é&kign requirements may be changed by mutualemragreement of tl

Parties; however, Customer understands and adraesuch changes may result in additional charges.

2.2 The development shall be completed when CustontéiasoT AEC that the Prototype received by Customeets the
Specifications, when Customer executes the Protofygproval Signoff.

2.3 If the Prototypes do not conform to the agreed ifipation and TAEC agrees that the nonconformasaduie to TAEC's
error, TAEC will make all commercially-reasonabféoés to expedite delivery of conforming Prototgpe

2.4 If Customer requests any modifications to the Sjpations, TAEC agrees to complete the modificatsnsoon as is
reasonably practicable after TAEC has agreed tonthdification. For the avoidance of doubt, the iearexpressly agree that
TAEC shall have no obligation to commence a modifan unless and until the parties have agreeddjustments in
schedule, costs, or other applicable provisions.

2.5 If TAEC assembles and manufactures any goods d@b@es's request before Customer has issued itsenrépproval via
Prototype Approval Signoff, Customer understandsagrees that they will be done on a Risk Prodonatimler basis, with
Customer responsible for all assembly and prodoatasts.

2.6 Products will be tested to the developed test progresulting from the simulation database. Chatmg#se test program aft
sample or production initiation may result in protdon lead-time delays.

2.7 Each delivery of Products shall be initiated by ©Gaser’s written or electronic notification that arehase Order (“Purchase
Order”) will be forthcoming. Customer shall sendiid@ten Purchase Order to TAEC within five (5) worl days of the
verbal notice. Each Purchase Order shall identié/Rroducts ordered; indicate the requested quanti a mutually agreed
upon price; and specify the requested delivery.date

2.8 Design initiation shall commence when CustomerdssuPurchase Order for the NRE charge. The Pur¢bater shall refe
to the applicable DPA, and shall include the wofdsis Purchase Order represents acceptance ¢éthes and conditions in
the Design And Production Agreement between theeisand Toshiba America Electronic Components; Inc.




2.9 TAEC shall supply Products to Customer based odumiion Purchase Orders that support a six (6) mmiling forecast.

DEVELOPMENT TERM

[***]

COMPENSATION

4.1 [***]

4.2 [*¥**]

4.3 [*¥**]

RE-SPIN NRE CHARGES

Re-spin NRE charges will be based on engineeridignanufacturing services as well as on the extetiteomodification, which may

be done as either a metallization or a diffusioange. Metallization changes may be implemented:ggmerating the metal and via

masks only. Diffusion modifications, on the othanH, require the regeneration of all masks. Thergxif the engineering and

manufacturing services required for re-design dhekonsidered in determining total charges fa-apin of the design which shall be

specified in the DPA or an Amendment thereto.

ACKNOWLEDGMENT

6.1 TAEC shall process Customer’s Purchase Orders stdzhin accordance with Article 2.7 within ten (14@rking days of
TAEC's receipt thereof. Purchase Orders shall telypinding as of the date of TAEC’s acknowledgnaemtt acceptance
thereof.

6.2 TAEC shall only accept Purchase Orders with reguaedelivery dates no more than six (6) months fteenPurchase Order
date. Any requests for a shipment beyond that sirtmperiod shall be reviewed and acknowledged afigr the requested
delivery date moves within the six (6) month period

PRODUCT LEADTIME

7.1 Prototypes: TAEC will use all commercially reasoleagfforts to provide Prototypes within the totadrtaround time defined
in the appropriate DPA and expressed as workinksvfem Tape-out.

7.2 Production: TAEC will use all commercially reasoleéfforts to provide production lead-time as deéirin the appropriate
DPA or other document issued by TAEC, from the @dtEAEC’s acknowledgment and acceptance of a RagelOrder.




SHIPMENT AND DELIVERY

8.1 Shipments shall be F.C.A. shipping point. Riskasfsl or damage shall pass from TAEC to Customer dpbvery of the
Products to the common carrier for shipment to Qust; title to all Products released hereundei glagls to Customer upon
full payment by Customer therefor.

8.2 Unless otherwise specified by Customer, TAEC s$tap Products according to TAEC's standard metRoeight and
insurance will be prepaid by TAEC and invoiced tess@mer.

8.3 TAEC shall not be liable for any damages or peesitor delay in delivery, or for failure to givetite of delay when such
delay is due to an act of Customer or any causerukthe reasonable control of TAEC, including, bot limited to, the
causes specified in Article 28. FORCE MAJEURE cofahsrein. For any delay excusable under Articletl28delivery date
shall be deemed extended for the duration of theefmajeure event.

PAYMENT TERMS

9.1 Customer shall pay to TAEC all amounts due hereuwitgin thirty (30) days of the date of TAEC's ioice therefor.

9.2 Customer may have a third party distributor or ottty (each, a “Designated Payor”) pay the NRErges on Customer’s
behalf subject to the following conditions:

a. Customer will so inform TAEC and will give TAEC imactions on to whom and where the NRE invoicel®usd
be sent;
b. Upon TAEC's request, Customer will provide reasdeavidence to TAEC of such Designated Payor sesgeat

to pay the NRE charges;

C. Customer remains primarily liable for the paymeinthe NRE charges, and understands and agreeis shail be
fully responsible therefor if the Designated Pafiails to pay such charges within thirty (30) dayshe date of
TAEC's invoice; and

d. The payment of the NRE charges by a DesignatedrPngdl not affect any of the rights and obligasaf the
parties hereunder, and such Designated Payorrsftdile deemed a third party beneficiary of thisefegnent, nor
shall the Designated Payor have any rights in &rtmlucts, Prototypes, Mask Works, or any othen itelating to
the subject matter hereof or any right to placerdorce a lien against TAEC relating to the subfeatter of this
Agreement, and Customer shall indemnify and hohthtess TAEC from any damages or claims TAEC majfesuf
as a result of Customer’s engagement of a DesidriRdgor.




10.

9.3

9.4

TAEC may withhold or suspend shipment or othergrenince hereunder, in whole or in part, if Custoordts Designated
Payor, as applicable, fails to make any paymeataordance with Article 9.1, or otherwise failptrform its obligations
under these Terms and Conditions.

TAEC reserves the right to monitor Customer’s @ Bresignated Payor’'s creditworthiness periodiadiising the course of
the work. If, in TAEC’s reasonable opinion, Custaimer the Designated Payor’s, creditworthinesdides, TAEC shall so
notify Customer or the Designated Payor, and amdition to the performance of any obligation unthés Agreement,
TAEC reserves the right in its sole discretiongquire Customer or the Designated Payor to proséderity for payment of
any amounts due under this Agreement, includingnbtlimited to, opening an irrevocable lettercoédit to support
Customer’s payment obligations hereunder, or stichraneans as TAEC may determine appropriate.

CANCELLATION/DELAY OF DEVELOPMENT:

10.1

10.2

10.3

10.4

In the event that Customer unilaterally delays sigtemilestone for longer thg#**] weeks beyond the schedule specifie
the SOW, TAEC reserves the right to charge Custampéo a total of***] of the Total NRE charge specified in the DPA.

If Customer wishes to discontinue the project aftREC has accepted the Development PO from CustaimeiCustomer or
the Designated Payor shall be responsible to pagTfor the NRE charges as set forth below (“Caatielh Fee”), unless
otherwise agreed in writing between TAEC and thet@uer:

Time Cancellation Fee

[***] [***] % of NRE
[***] [***] % Of NRE
[***] [***] % of NRE
[***] [***] % of NRE

In the event that Customer unilaterally delays sigtemilestone for longer thdtt*] beyond the schedule specified in the
SOW, TAEC reserves the right to deem the desigoeadbad and assess the Cancellation Fee specifiddtion 10.2. In such
case, the Agreement will terminate upon paymetthefCancellation Fee.

For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stdheduforth in the
DPA (“Paid NRE")shall offset the Cancellation Fee assessed in®ex1i0.2 and 10.3 above. To the extent that the: RRE
exceeds the Cancellation Fee as assessed, TAHQsheharge an additional Cancellation Fee; howevaid NRE will not
be refunded upon cancellation of the design.




11.

12.

CANCELLATION/RESCHEDULE OF PRODUCTION ORDERS

111

11.2

Requests for cancellation must be made in writamgl the following terms shall apply unless otheevdagreed in writing
between TAEC and the Customer. Cancellation feé#dbwiassessed based on the length of time frorddbea written notice
is received by TAEC to the first scheduled shipndate.

Days from scheduled shipmen Cancellation Fees

[***] days [***]
[***] days [***]
[***] days [***]
[***] days [***]

Re-schedule requests must be made in writitt days before the original delivery date. Any orderyrbe re-scheduled
only once. Requests to delay shipments may notelft®] days from the original committed delivery date. Tae
scheduled order may not be canceled or further fieddiand Customer will be liable for full paymenftthe selling price.

Days before Shipment Terms

Within next[***] days [¥**]
Within [***] days [¥+4]
Over[***] days [***]

INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP

12.1

12.2

12.3

12.4

Customer retains all right, title and interest i @o all proprietary rights, including without litation, patent, copyright,
trade secrets, mask work rights, in and to: (igaBigns and design features of the Products,igradl patterns, drawings, a
other data concerning the Products’ design featardsding, but not limited to, the Products’ dadab, and (iii) all Mask
Work produced by TAEC for the manufacturing of Rrots.

Notwithstanding the above provision, TAEC retailigight, title and interest in and to ifs*] and all[***] and othef***]
rights therein, and any associafgd] and[***] . For the purposes of this Agreemdiit¥] shall mearf***] , including, but
not limited to the process control monitor contdimethe[***] . TAEC reserves the right to perform similar wook fts othe
customers.

Both parties understand that any and all Mask Wprksluced by TAEC for the manufacturing of the Ricid contain both
parties’Confidential Information (as hereinafter defineah)d that such Mask Works shall not be used in aayrmar except ¢
necessary for the performance of this Agreement.

The party who desires to assert its Mask Work sglgainst any third party for infringement (the $8ging Party”) shall
give prior written notice to the other party tooal such other party to decide whether or not téigipate in such dispute. If
the other party decides not to participate, itlgmavide all commercially reasonable assistandd@oAsserting Party in
connection with such dispute, at the AssertingyPaexpense.




13.

14.

15.

12.5 If an invention is made solely by the employeesitifer party in connection with the developmenthef Prototype or
Products, all right, title, and interest in andsteh items shall belong solely to the party whaospleyees made such
invention. If an invention is jointly made by thmployees of both Customer and TAEC, Customer anBJ Ahall jointly
own all right, title, and interest thereto. Eachtpahall be entitled to use and exploit such jgiotvned invention and
intellectual property rights without notice or acating to the other party.

MASK WORKS REGISTRATION

131 If Customer desires to register the Mask Work far Products under the Semiconductor Chip Proteétatrof 1984 (the
“Act”), Customer shall make registration by itséifjwever, Customer shall include TAEC’s name irhswggistration.
Customer shall have sole responsibility for obtagniegistrations for the Mask Work. Upon Custorae€quest, TAEC agre
to supply Customer or its designee with any redsiendentifying material required for deposit undtee Act in order to
register a Mask Work in the names of Customer ahBJ. All expenses and charges for registration @rkkeep on Mask
Work shall be borne by Customer.

13.2 Customer shall use its best efforts to comply witlsemiconductor protection laws and applicabtufations in connection
with such application. If possible, Customer skeajpressly identify in the “nature of contributioodlumn of the U.S. mask
work registration form (and applicable columnsi# aipplication form of other countries) that thetipo of the Mask Work
for the Products and any intellectual property tsghcluding Mask Work related thereto remain thke @ind exclusive
property of TAEC.

13.3 Customer shall furnish TAEC with a copy of the dggtion form of Mask Work for TAEC's prior to filig, and shall give
TAEC reasonable time and opportunity to suggesagés and edits.

MASK WORK NOTICE

Upon written request by Customer, and subject tk@ging constraints, TAEC will place a Mask Workioe on the outside package
of the Product which shall consist of the letteirMa circle and the names of Customer and TAEC.

BUSINESS RELATIONSHIPS
15.1 Except as may be specifically provided in this Agmnent, no right or license either expressed origdps granted to either

party under any patent, patent application or ghgrointellectual property right as a result oktbiesign Agreement. The
rights and obligations of the parties to these TBeamd Conditions are limited to those expresslyaét herein.




16.

17.

15.2 This Design Agreement is not intended to constituitereate a joint venture, partnership or formadibess entity of any
kind. Customer and TAEC shall be independent cotdra and neither party shall act as the agerarfpartner of the other
party without prior written agreement.

15.3 Nothing in these terms and conditions shall gitkegiparty the right to use the otteriame, trademark or logo except wt
specifically authorized in writing by such othertya

154 Customer understands and agrees that a CEM’s meslaad other information relating to its busimesstionship with
TAEC are confidential information that TAEC may mti$close without the CEM’s express permission {QEM
Information”). Consequently, if Customer requestET to provide such CEM Information, TAEC shall slw only if:

a. Customer provides to TAEC proof of the CEM'’s persios; or

b. Customer defends, indemnifies, and holds TAEC hessfrom and against any and all claims and danthges
TAEC may suffer as a result of such disclosure BMdnformation.

SUBCONTRACTING

16.1 TAEC may subcontract all or part of the developnadrthe Products to Toshiba Corporation or one orenof TAEC's
affiliates or subcontractors, provided that eaathssubcontracting party agrees in writing to compith provisions of these
terms and conditions.

16.2 Customer may subcontract all or part of its oblmzd hereunder with respect to the Products toodiits affiliates or
subcontractors (each, a “Permitted Party”), protitteat (a) each such Permitted Party agrees iimngtio comply with
provisions of these terms and conditions, (b) therfitted Party is not a semiconductor competitofFA&C, and (c) Custom
has given TAEC permission to share information wiich Permitted Party as may be required for Pe&thRarty to carry ol
its duties.

CONFIDENTIAL INFORMATION

171 “Confidential Information” as used in this Agreen&ill mean any and all technical and ntathnical information includin
patent, copyright, trade secret, and proprietdigrination, techniques, models, inventions, know-hprmcesses, apparatus,
equipment, algorithms, software programs, and féamtelated to the current, future and proposedyuts and services of
each of the parties and/or its customers and/adasn including, without limitation, information roerning product or
process research and development, design detdilspatifications, engineering, financial data, nfacturing, customer list
business forecasts, sales and merchandising, areting plans.




18.

17.2 The parties agree that Confidential Informationtatiged by them under this Agreement shall be peddxy the provisions
of the Nondisclosure Agreement (“NDA”) sighed betmehem, and made effective as of , matatitandis.

17.3 Notwithstanding the expiration or termination othDA, the provisions of this Article 17 shall reimén effect for a period
of ten (10) years from the date of this Agreement.

WARRANTY

18.1 Customer acknowledges and agrees that the sudcmsdevelopment of the custom product contemglaiethis
Agreement cannot be assured. TAEC gives no repag@mor warranty that it will be successful invéping a design for
such custom product or that the development wilppess according to the milestones set forth irStiaeement of Work.
TAEC will under no circumstances be liable for alamages arising from its failure to develop a defig such custom
product or for failing to meet the milestones setH in the SOW. Any expenditures or commitmentsogtomer in
anticipation of TAEC’s success in developing sugbktom product or meeting the milestones set fortihé SOW will be at
Customer’s sole risk and expense.

18.2 PROTOTYPES/RISK PRODUCTION-NO WARRANTY CUSTOMER AGIOWLEDGES AND AGREES THAT ANY
PROTOTYPE AND/OR RISK PRODUCTION GOODS DELIVERED REUNDER ARE DELIVERED ON AN “AS IS “
BASIS WITH ALL FAULTS AND WITH NO WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED.

18.3 PRODUCT WARRANTY
a. TAEC warrants that:

i] for a period of one (1) year from the date of teéwery of each Product, the Product shall: (a)feon to
the Specifications; (b) be free from defects ineriat or workmanship under normal use and sendod,;

ii] at the time of delivery, the Products will be feeed clear of all liens, encumbrances, and othémsla
except for TAEC’s reservation of a security intéiaghe Products prior to receipt of payment il fu
therefor.

b. TAEC's responsibility and the sole and exclusiveeey of Customer under this warranty is, at TAEGpson, to
repair, replace, or credit Customer’s account for defective Products which are returned by Custainéng the
applicable warranty period set forth above in sub-




19.

Article 18.3a.i], provided that: (a) Customer prammotifies TAEC in writing with a detailed desption of any
alleged deficiencies upon discovery by Customergbah Products fail to conform to the specificasio(b) such
Products are returned to TAEC, F.C.A. TAEC's plamigl (c) TAEC’s examination of such Products e&hbk to
TAEC's satisfaction that such alleged deficiencietially existed and were not caused by Customegsse,
neglect, alteration, improper installation, repairjimproper testing of the Product(s).

C. TAEC SHALL WARRANT EXTERNAL IP SOLELY TO THE EXTENTSET FORTH IN THE APPLICABLE
SOW. IF THE SOW IS SILENT ON WARRANTY, VERIFICATIONTESTING OR MAINTENANCE OF THE
EXTERNAL IP, CUSTOMER UNDERSTANDS AND AGREES THATAEC SHALL NOT WARRANT ANY
EXTERNAL IP, EXPRESSLY OR IMPLIEDLY, INCLUDING THENARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE.

18.4 FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLYGREE THAT THE WARRANTIES SET FORTH |
THIS ARTICLE SHALL NOT APPLY TO (i) ANY EXTERNAL IR AND (ii) NON-CONFORMANCE CAUSED BY
(A) IMPROPER USE, INSTALLATION, MISUSE, NEGLECT, MDIFICATION, ALTERATION, REPAIR, OR
IMPROPER TESTING OF THE PROTOTYPES OR PRODUCTS BY¥YSTOMER OR ANY PARTY; (B) THE
PROTOTYPES OR PRODUCTS HAVING BEEN SUBJECTED TO UBIUAL PHYSICAL OR ELECTRICAL STRESS,;
OR (C) INTERFERENCE FROM APPLICATIONS, SOFTWARE, @R HER PRODUCTS PROVIDED BY THIRD
PARTIES.

18.5 EXCEPT AS EXPRESSLY PROVIDED IN THIS ARTICLE, TAEBISCLAIMS AND CUSTOMER WAIVES ALL
OTHER WARRANTIES OR LIABILITIES OF TAEC, EXPRESSMIPLIED, OR ARISING OUT OF COMMON LAW OR
COURSE OF DEALING, RELATING TO TAEC's PERFORMANCERREUNDER, INCLUDING BUT NOT LIMITED
TO IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THIS
WARRANTY IS FOR THE SOLE BENEFIT OF CUSTOMER AND NTFOR ANY THIRD PARTY.

PROTOTYPES/RISK PRODUCTION

19.1 Customer acknowledges that any Prototype will lmigied for evaluation purposes only and not for ather purposes and
shall not be offered to any of its customers, diyear indirectly, for purposes other than evaloatiCustomer shall defend,
indemnify, and hold TAEC and its affiliates harndésom and against all damages, obligations, caoisastion, suits, or
injuries of any kind arising from or in relation @ustomer’s use or other disposition of the Praglircviolation of this
Agreement and/or Customer’s supply of the Prototgpeny of its customers.




19.2 Customer acknowledges that Risk Production gocglpiaavided prior to Prototype Approval Signoff. @mer agrees to
defend, indemnify, and hold TAEC and its affiliatermless from and against all damages, obligatitansses of action, sul
or injuries of any kind arising from or in relatibm Customer’s supply of the Risk Production gotmdany of its customers.

20. PRODUCT APPLICATION

20.1 This design is intended for general commercial igpfibns such as but not limited to telecommunaadj information
technology equipment, computer equipment, officéiggent, test and measurement instrumentationgredtic appliances.
The design is not intended for use in, nor istiémaled to be incorporated into the Product forimsaor will TAEC
knowingly sell such items for use in equipment viahiequires extraordinarily high quality or reliatyi] and/or in equipment
which may involve life threatening, life suppoifelsustaining, or life critical applications, incling, but not limited to such
uses as atomic energy controls, airplane or spgcesirumentation, traffic signals, biomedicalmedical instrumentation,
combustion control, offensive weapon systems, fatgalevices.

20.2 TAEC DOES NOT ACCEPT, AND HEREBY DISCLAIMS, LIABILTY FOR ANY DAMAGES, WHICH MAY ARISE
FROM THE USE OF TAEC PRODUCTS USED IN SUCH EQUIPMERNR APPLICATION AS SET FORTH
HEREINABOVE. CUSTOMER SHALL DEFEND, INDEMNIFY, ANDHOLD TAEC FREE AND HARMLESS FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, PROCEEDINGS, COSTS, LOSSES, DAMAGES, AND
EXPENSES OF EVERY KIND AND NATURE WHATSOEVER ARISIBIOUT OF OR IN CONNECTION WITH USE
OF PRODUCTS IN ANY SUCH EQUIPMENT OR APPLICATION.

21. INSPECTION

Customer shall inspect Products at its own expenaecordance with the inspection standard agreed by the parties. Unless Customer
provides TAEC with written notice of rejection wiiththirty (30) days after TAEC's delivery of thed®iucts to the carrier, together with
sufficient evidence of the cause thereof, Prodsictd| be deemed finally and irrevocably accepte@AEC receives notice of rejection within
that thirty (30) days, then TAEC shall, at its optirepair or replace the defective Products atitfeustomer’s account, if TAEC has breached
its warranty under Article 18.

22. ISSUANCE OF RETURN MATERIAL AUTHORIZATION NUMBER
22.1 All Products which Customer returns to TAEC mustibeompanied by a Return Material Authorization (®Miumber.

Unless further verification is required by TAEC, E& shall provide Customer with an RMA number witthinee (3) workin
days of Customer’s request for return of the nofmwning Product to TAEC.




23.

24,

22.2 If it is determined that the failure is electricadechanical, or of any other nature requiring fertherification by TAEC,
Customer shall return to TAEC an agreed upon nurobdata-logged samples of the Product lot, whesaupAEC shall
issue a Failure Analysis (FA) number. Customer raayts option, suspend the processing of invoibesugh Customer’s
accounting system for such nonconforming Prodwmdpg resolution of the investigation. TAEC stzadblyze the samples
and report its findings to Customer within thirB0j days after receipt of the samples and shaisadvustomer of a schedule
to complete the failure analysis and take correcdiotion.

22.3 An RMA shall be issued within three (3) working ddpllowing verification of the failure, if, aftdesting, the sample has
been found to be nonconforming. Upon mutual agreenTAEC shall replace, repair, or credit the passhprice of any
Product which has been found to be nonconformintdpel returned Product is subsequently determirye@ustomer and
TAEC to be in conformance, Customer shall imnmetijatemplete payment.

22.4 Transportation charges for Products returned framst@ner to TAEC or from TAEC to Customer under thitcle shall be
at TAEC's expense, provided that Customer shathbeirse TAEC for any transportation charges paidAgC for returned
Products which are subsequently found to be corifarm

MATERIAL AVAILABILITY

23.1 TAEC shall give Customer reasonable advance nofids intent to discontinue the manufacture ofsén@roducts included
in this Agreement. Such notice shall be no less thelve (12) months in advance of the last orgge dCustomer shall have
a twelve (12) month order placement period and rakst receipt of the Products within eighteen (@8nths of notification
of the discontinuance.

23.2 After receipt of such notice of discontinuance, ©oter may determine its Life Time Buy (LTB) quantitnder the
following conditions: (a) the quantity shall be ilmptual agreement and (b) the price shall be negatiat the time TAEC
gives notice of the discontinuance.

LIABILITY

TAEC WILL UNDER NO CIRCUMSTANCES BE LIABLE FOR INCRECT, CONSEQUENTIAL, SPECIAL, INCIDENTAL,
SECONDARY, PUNITIVE OR EXEMPLARY LOSS OR DAMAGES ORCONOMIC LOSS ARISING OUT OF OR RELATING
TO THE TRANSACTIONS CONTEMPLATED IN THIS AGREEMENFOR ANY REASON WHATSOEVER REGARDLESS OF
THE FORM OF ACTION, EVEN IF TAEC HAD BEEN ADVISED B THE LIKELIHOOD OF SUCH LOSS OR DAMAGES
OCCURRING AND EVEN IF AN EXCLUSIVE REMEDY FAILS OFTS ESSENTIAL PURPOSES. TAEC SHALL NOT BE
LIABLE FOR ANY DAMAGES OR CLAIMS ARISING MORE THANONE (1) YEAR PRIOR TO THE INSTITUTION OF A
LEGAL PROCEEDING THEREON. IN NO EVENT WILL TAEC'sIABILITY TO CUSTOMER FOR ANY ACTION OR CLAIM
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENEXCEED THE AMOUNT ACTUALLY PAID BY
CUSTOMER TO TAEC FOR THE PROTOTYPES OR PRODUCTS TTHRRE THE SUBJECT OF SUCH CLAIM.




25.

INTELLECTUAL PROPERTY RIGHTS INDEMNIFICATION

25.1

25.2

Subject to the provisions set forth hereinafter endrticle 26. NON-INFRINGEMENT OF RIGHTS clausetein, TAEC
shall defend, indemnify, and hold Customer harmfem®s and against all damages, obligations, caokastion, suits, or
injuries of any kind arising from any actual oriniad infringement of United States, Canada, Mexiepan and European
Community patents, mask work rights, or copyrighith respect to TAEC’s design or TAEC’s manufaatgrof the
Prototypes or Products; provided that:

a.

b.

Customer shall promptly notify TAEC in writing ofg claim of infringement; and

TAEC shall have sole control of both the defensargf action on such claim and all negotiationstisettlement ¢
compromise; and

Customer shall provide all reasonably necessatyoaity, information, and assistance to TAEC anadansel for
the defense of such claim.

Notwithstanding the foregoing, TAEC shall have mdbility or obligation to Customer with respectany intellectual
property results infringement or claims thereofdzhen:

a.

b.

TAEC’s compliance with designs, plans, specificasioor other information provided by Customer;

Use of the Prototypes or Products in combinatiath wevices or products not purchased hereunderanther
Products would not in themselves be infringing;

Use of the Prototypes or Products in an applicatioenvironment for which such Products were nsigheed or
contemplated;

Modifications or additions to Prototypes or Produay Customer;

Any claims of infringement of a patent in which @rser, or any affiliate or customer of Customess ha interest
or a license; or

Should the owner of such intellectual property tghish to grant a license to Customer with respeeatclaim of
patent infringement when the claimant declinesftera license to TAEC but insists upon dealingyonith
Customer, notwithstanding TAEC’s good faith effadgesolve the claim.




26.

27.

25.3 If any Product is held to constitute an infringemeinits use is enjoined, TAEC, at its option ahitsaown expense, may:
a. Procure for Customer the right to continue usinchdaroduct royalty-free; or

b. Replace such Product to Customer’s reasonabldagdiim with non-infringing product of equivalenajity and
performance; or

C. If (a) and/or (b) above are impracticable, acchptreturn of such Product for credit, allowing &oreasonable
deduction for depreciation.

NON-INFRINGEMENT OF RIGHTS

Customer represents and warrants that the ciresigd and other information furnished by CustorneFAEC, with respect to the
design portion of the Prototypes or Products da¢snfringe any copyright, trade secret, Unitedt&aCanada, Mexico, Japan and
European Community patent or other intellectuapprty right of any third party. Customer shall defeindemnify and hold harmless
TAEC against any claims, damages, and expenseigiimg) attorney fees), arising out of or in connattivith Customer’s breach of
the foregoing representation and warranty.

TERMINATION

27.1 This Agreement will become effective on the EffeetDate and will remain in full force and effect foperiod of three
(3) years from the Effective Date, unless termidgtersuant to this Article 27.

27.2 Either party may terminate any development or PaselOrder, effective upon written notice to thesotarty should any of
the following events occur:

a. The other party files a voluntary petition in bamicy;

b. The other party is adjudicated bankrupt;

C. The other party makes an assignment for the bewfefit creditors;

d. A court assumes jurisdiction of the assets of theroparty under any bankruptcy; or
e. A party is unable to pay its debts as they becouoee d

27.3 Either party shall have the right to terminate dayelopment or Purchase Order for breach of a mahterm or condition of
this Agreement, if such breach continues for aqueaf thirty (30) days after written notice theréofthe other.




28.

29.

30.

31.

27.4 If Customer defaults in the payment of any sumuhuger this Agreement and does not cure such deféthiin thirty (30)
days of written notice thereof from TAEC, then TAERall, without further notice, have the immediaggnt to repossess and
remove the Product. Custom&ibligation to pay all charges which shall haveraed and compensation, if any, which co
the actual costs incurred by TAEC as a result ohgarmination, shall survive any termination aétAgreement.

FORCE MAJEURE

Neither party shall be responsible or liable in ammy for failure or delay in performing its obligats under these terms and
conditions, other than obligations to make paymehtn such failure or delay is directly or indilgatue to an act of God, war, threat
of war, warlike conditions, hostilities, sanctions, mobilizatj blockade, embargo, detention, revolution, tating, striking, lockout
accident, fire, explosion, flood, inability to obtduel, power, raw materials, labor, containetransportation facilities, breakage of
machinery or apparatus, government order or reigator any other cause beyond its reasonableatont

GOVERNMENT INTERVENTION

TAEC reserves the right to adjust prices or questito equitably compensate for increases in gadiffsimilar charges, or for other
government actions resulting in curtailment, preiem or taxation of imports. Unless otherwise riegg by law, all prices will be
quoted and billed exclusive of Federal, state,landl excise, sales, and similar taxes, but ingkisif import duties.

EXPORT REGULATIONS

This Agreement involves products and/or technieghdhat may be controlled under the U.S. Expornikistration Regulations and
that may be subject to the approval of the UnitedeS Department of Commerce prior to export. Axyoet or re-export by either
party, directly or indirectly in contravention dfet U.S. Export Administration Regulations, is phitad.

GENERAL

31.1 Neither party shall assign its rights and obligasiender this Agreement without the prior writtemsent of the other party,
except that TAEC may assign the performance ofddiritg obligations, including the manufacture obftypes or Products,
to Toshiba Corporation or its affiliates.

31.2 These Terms and Conditions shall be interpretecgandrned by the laws of the State of Californitheviit regard for its
conflicts of laws principles, regardless of wheng action may be brought. The parties agree to #ubrthe exclusive
jurisdiction of the state and federal courts of $tate of California. The parties expressly aghat the UN Convention for t
International Sale of Goods shall not apply hereto.




31.3

31.4

315

31.6

31.7

31.8

All modifications to this Agreement must be in wir@ and signed by both parties. Failure or delagitfer party to exercise
any right or remedy hereunder shall not constitweaiver of rights or remedies under this Agreement

This Agreement is the exclusive statement of thenBeand Conditions between the parties with resjoettte matters set
forth herein, and supersedes all other prior oteroporaneous agreements, negotiations, represargatender documents,
and proposals, written and oral. Any additionatonflicting provisions contained in Customer’s hase order, or any
purchase order acknowledgment issued by TAEC sloalapply.

If any provision of this Agreement is held unentmable or inoperative by any court of competensglidtion, either in whol
or in part, the remaining provisions shall be gifelhforce and effect to the extent not inconsisteith the original terms of
this Agreement.

Any notice given hereunder shall be sent in writimghe other party’s business address set fortth@mover page hereof, or
to such other party and address as such parttehadl designated most recently in writing. Noticeealed to TAEC shall be
sent “Attention: Legal Department.”

This Agreement may be executed in several identizahterparts, each of which when executed by #nggs hereto and
delivered shall be an original, but all of whiclyéther shall constitute a single instrument.

Articles 9, 12, 13, 15, 17, 19, 20, 24, 25, 26a80 31 shall survive the termination or expiratibthis Agreement.




Exhibit 10.8
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, |
2950 Orchard Parkway, San Jose, CA 9t TOSHIBA

Design and Production Agreement
Amendment #1
Netlist Inc.
This Amendment #1 (“Amendment”) to the ID ASIC Dgsiand Production Agreement, dated July 31, 20@EJ#'51N12402125)
(“Agreement”) is between Toshiba America ElectroBmmponents, Inc., with a principal place of busg;at 19900 MacArthur Boulevard,
Suite 400, Irvine, CA 92612 (“TAEC") and Netlistdnwith a place of business at 51 Discovery, Sifi@ Irvine, CA 92618 (“Customer”) and
sets out the terms and conditions under which TABGCdesign the product identified herein for Custer. This Amendment is effective as of
the date finally executed below (“Effective Date”).
1. Project Name
ID ASIC
2. New Schedule

The parties agree to delete the contents of Sedtufithe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[**4] TBD
[*] TBD
[**] TBD
[*] TBD

Production turnaround timé**] working weeks.
Toshiba Confidential TAEC#5IN12402|25¢

Schedule is provisional.




3. New Package and Die Size Option

The parties agree to delete the contents of Se6tufrthe Agreement, Package and Die Size Optiod raplace it with the following:

Substrate
Package Ball Pitch Body Size Layers Die Size

[***] [***] [***] [***] [***]

4, New Price

The parties agree to delete the contents of Se8tufrthe Agreement, Price, and replace it withféilwing:

First [***] pieces: USS$[**+]
Next [***] pieces; USS$[***]
Next [***] pieces: USS$[***]
After first [***] pieces: USS$[***]

Changes in die size will affect the price quoted.

The prices quoted herein for mass production asedan the assumption of adequate yield. TAEQvesehe right to adjust pricing
based on mutual agreemémthe event that adequate yield figures, in TAEfasonable opinion, are not achieved by the ctanas:
production despite reasonable commercial effortbdih parties. TAEC will provide Netlist with tifyedata such that Netlist can
reasonably assess yield.

Prices do not include and are subject to any agiplécsales tax.
5. New Engineering Sample and Risk Production Pricing

The parties agree to delete Section 13.3 of theément. The parties agree to delete the contéStsation 12 of the Agreement, Extra
Engineering Samples, and replace it with the foilhaw

All extra engineering samples and Risk Productiarigoshall be sold at U$%*] each (***] the unit price of US$**] ).

All extra engineering samples are sold as Protatymel are subject to, without limitation, Articte8.2 and 19.1 of the Design and
Production Agreement Terms and Conditions (“Termd @onditions”). All Risk Production parts are gdh to, without limitation,
Articles 18.2 and 19.2 of the Terms and ConditioRAEC reserves the right in its sole discretiomlédermine whether to accept extra
engineering sample or Risk Production orders.




6. Additional Non-Recurring Engineering Charges and Pgment Schedule

Customer agrees to pay additional non-recurringneging charges of US$*] (“Additional NRE”) to TAEC for package and design
support. The Additional NRE will be due and payaés follows.

1. USS$[***] upon[***] .
2. US$[***] upon[***] together with test logs showing successful comptetif the mutually agreed-upon tests.

For the avoidance of doubt, the Additional NRE pdgainder this Amendment is in addition to and doatsreplace the NRE payable under
Agreement.

7. Cancellation
7.1 If Customer wishes to discontinue the project aftercution of this Amendment, then in additiontte provisions set forth in

Section 10 of the Terms and Conditions, the Custahall be responsible to pay TAEC for the NRE gkaras set forth below (“Additional
Cancellation Fee”), unless otherwise agreed iningibetween TAEC and the Customer:

Time Additional Cancellation Fee

[**] [**] % of Additional NRE

[**] [***] % of Additional NRE

[**] [**] % of Additional NRE

7.2 For the avoidance of doubt, NRE already invoice@tstomer per the milestones and NRE payment stdedtiforth herein and in

the DPA (“Paid NRE") shall offset the Additional @zellation Fee assessed in Article 7.1 above.h&ektent that the Paid NRE exceeds the
Additional Cancellation Fee and the Cancellation Eet forth in Section 10 of the Terms and Cond&ja AEC shall not charge further
Additional Cancellation Fee; however, Paid NRE wik be refunded upon cancellation of the design.

8. Additional Terms

8 . 1 [***]




Except as modified herein, all other terms and tan of the Agreement shall remain in full formed effect per their terms.

Toshiba America Electronic Components, Inc Netlist Inc.

/s/ Takeshi lwamot /s/ Gail Itow
Signature Signature

Takeshi lwamoto VP, Customer SoC & Foun Gail Itow, CFO
Business Uni

Printed name and titl Printed name and titl
1-28-10 1-28-10

Date Date




Exhibit 10.9
CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Toshiba America Electronic Components, | TOSHIBA
2950 Orchard Parkway, San Jose, CA 9t

Design and Production Agreement
Amendment #2
Netlist Inc.
This Amendment #2 (“Amendment #2") to the ID ASIesign and Production Agreement, dated July 318288 amended (TAEC#
51N12402125) (“Agreement”) is between Toshiba Areettlectronic Components, Inc., with a principaaga of business at 19900 MacArthur
Boulevard, Suite 400, Irvine, CA 92612 (“TAEC") aNgbtlist Inc., with a place of business at 51 Disry, Suite 150 Irvine, CA 92618
(“Customer”) and sets out the terms and conditiomder which TAEC will design the product identifibdrein for Customer. This Amendment
is effective as of the date finally executed be(t&ffective Date”).
1. Project Name
ID ASIC
2. New Schedule

The parties agree to delete the contents of Sedtufithe Agreement, Schedule, and replace it thighfollowing:

Major Project Milestones

Event Target Date/Completed
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[***] [***]
[**4] TBD
[*] TBD
[**] TBD
[*] TBD

Production turnaround timg***] working weeks.
Schedule is provisional.
3. New Internal/External IP
The parties agree to delete the contents of Sectmfrthe Agreement, Internal/External IP, and aeplit with the following:
Toshiba Confidentie TAEC#5IN124021251

1




Internal IP:

[***]

External IP:

[***]

4. Additional Features Non-Recurring Engineering Chargs and Payment Schedule:

4.1 Customer agrees to pay non-recurring engineeriaggels (“Additional Features NRE”) to TAEC for supipaf the following design
changes:

[***]

4.2 The Additional Features NRE will he calculated adany to the resources expended by TAEC, which bélicharged at the rate of
US$[***] per full-time-equivalent person per week. TAEC wilbvide a weekly update to Customer regardinguess expended.
TAEC estimates that the Additional Features NREli@ ID design will be US$+**] , or[***] . This estimate is subject to change.

4.3 The Additional Features NRE will be payable asdok:
1. USS$[***] ([**] % of estimated Additional Features NRE) upon tapeo{f**] , whichever is earlier.
2. The balance (total person-weeks actually experdsd US$***] ) upon[***] together with test logs showing successful

completion of the Toshiba Testing as defined inRheduct Testing Agreement between the parties.

For the avoidance of doubt, the Additional FeatuRRE payable under this Amendment #2 is in additand does not replace the
NRE payable under the Agreement and/or Amendment #1

5. Cancellation

5.1 If Customer wishes to discontinue the project sghfin this Amendment #2 prior to tapeout, therst@mer shall pay TAEC US$
[***] (“Additional Features Cancellation Fee”), In addlitji TAEC reserves the right to invoice Customerdaioy resources expended
by TAEC prior to cancellation in excess of 19 pers@eks. The Additional Features Cancellation Fed beaoffset by any amount
the Additional Features NRE already paid to TAEQJustomer.

5.2 In the event that Customer unilaterally fails toyade information, data, or approvals necessaryf®®EC to proceed with the project

for a period of***] from TAEC'’s initial request for such informatiorata, or approvals, TAEC reserves the right to ddenproject
set forth in this Amendment #2 cancelled and agbesAdditional Features Cancellation Fee.

2




Except as modified herein, all Other terms and @ of the. Agreement shall remain in lull foraed effect pet their terms

Toshiba American Electronic Components, | Netlist Inc,

/sl Takeshi lwamot /s/ Gail Itow
Signature Signature
Takeshi lwamoto VP, Customer SoC Foundry Gail Itow, CFO

Business Uni

Printed name and titl

3/10/10

Printed name and ftitl

3/5/10

Date

Date




Exhibit 10.1C

CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

MKT-DSA-VTB-001

Diablo Technologies, Inc.
Development And Supply Agreement

This Development and Supply Agreement (“ Agreenigig made this 10th day of September 2008 (“ EffecDate”) between
Diablo Technologies, Inc,, a Canadian corporatiavithg a principal place of business at 290 St.@os8uite 200, Gatineau, Quebec J8Y 3Y3
(“ Diablo ") and Netlist, Inc., a Delaware corporation havangrincipal place of business at 51 DiscoveryingyCA 92618 (“ Netlist).

RECITALS

Whereas, Netlist desires to have certain produesggded and manufactured by Diablo for sale toidtetind Diablo has the capability
of designing and manufacturing such products asiteieto do so for sale to Netlist.

Now, therefore, in consideration of the promised tie mutual agreements hereinafter set forth jrtedding to be legally bound, the
parties hereto agree as follows:

AGREEMENT
1. Definitions . The following terms shall have the meaningSaeth below.

“ Confidential Informatiort’ of a party shall mean any information disclosgdHmt party to the other pursuant to this Agreetmen
which is in written, graphic, machine readable threo tangible form and is marked “Confidential, Ttprietary” or in some other manner to
indicate its confidential nature. Confidentialdmhation may also include oral information disclbé&g one party to the other pursuant to this
Agreement, provided that such information is desigd as confidential at the time of disclosure iaméduced to writing by the disclosing
party within a reasonable time (not to exceedyh{0) days) after its oral disclosure, and sucthing is marked in a manner to indicate its
confidential nature and delivered to the receipagty.

“ Cost” shall mean Diablo’s full standard cost basis ugthg without limitation any applicable license attjes.

“ Intellectual Property Right§shall mean all intellectual property rights inding, but not limited to, patents, copyrights, auh
rights, trademarks, tradenames, know-how and tsadeets, irrespective of whether such rights ansker U.S. or international intellectual
property, unfair competition or trade secret laws.

Inventory” shall mean raw materials and supplies necessarthé manufacture of Products pursuant to thissAgrent.
“ Market Share’ shall mean the number of Netlist Chipsets shippeebiced or sold by Netlist to any third party.

Confidential Informatior 9/10/200¢




“ Netlist Technology’ shall mean Netlist’'s patented and trade secretggted Rank Multiplication/Load Rank Multiplicatio
technology (“DxD/LRD"), including without limitatio its “know-how” and database design technologyettened prior to the Effective Date
and provided to Diablo.

“ Netlist Chipset’ shall mean a DDR3 proprietary chip set solutiongisting of a DDR3 standard register (with DxD/LRBysically
enabled) and set of isolation devices utilizing Medlist Technology for use in Netlist RDIMM prodadmplemented in OEM server systems
developed under this Agreement in accordance WwetSpecification.

“ Diablo Standard Registéror “ Register” shall mean a DDR3 industry standard registendgiie of Netlist Chipset with either or
both of DxD/LRD functionality physically disabled.

“ Products” shall include both Netlist Chipset and Diablo8tard Register.

“ Specifications’ shall mean the logic diagram, schematics, tegtiirements and definition, plots, and electric tedarequirements
and “know-how” and revised or modified to prodube tnitial prototypes, and, to the extent necessandifications thereto, to produce the
Product set forth in Exhibit A.

2. Development and Design.

@) Development and Design Netlist agrees to pay a NRE (Non-Recurring Eegiing) Payment (set forth in Exhibit)Ro
Diablo for the design and development of the Ne@ikipset and the delivery of the initial prototgpall meeting the Specifications, as defined
in the Statement of Work set forth in Exhibitt/ASOW”) and on the dates specified in the NRE Payn8xhedule. Diablo shall use its
commercially reasonabkfforts to design and develop the Product as defin¢he SOW and to meet the Development Schedelefdrth in
Exhibit B). Netlist agrees to promptly respond to inquiriaske personnel available to discuss any changesncerns of Diablo and to
generally cooperate in assisting Diablo in the glesind development of the Product.

(b) Changes. Netlist may, at any time during the term of tAgreement, request changes to the Specificatidraayg other
functional or performance specifications agreelgtween Diablo and Netlist. Such request shadiutenitted by Netlist to Diablo in writing.
Diablo will then estimate, using industry estabdidlreasonable and customary rates, the amountré&frvegessary, the additional development
time and cost that would be incurred, and shalliestiNetlist's approval of such additional cost dadelopment time. Upon written receipt of
such approval, implementation of such changespailteed. The Specification, Development SchedRE Payment Schedule and
Production Price will be updated in writing andreg by both parties to reflect any such changes.

(c) Engineering Resources Each party will designate a project managehin$OW who shall act as that party’s liaison and
administrator of the project provided pursuantte 8OW. Diablo hereby agrees to submit to theidlgtioject manager the names and other
pertinent information requested by Netlist prioutdization of any personnel of Diablo. Netligtserves the right to interview Diablo’s
personnel prior to such utilization. Netlist reges the right to request the reasonable replaceafemty of Diablo’s personnel assigned to this
project, and Diablo shall as soon as possible densiuch request and may remove same and seclaeamgnt(s) reasonably acceptable to
Netlist.




(d) Joint Tasks.

0] The parties agree {¢**] for both the[***] and the[***] to ensure Diablo is developing a competitive soluti
Diablo and Netlist will establish[&**] schedule of***] that will provide both organizations the greatestfddence of program success.

(i) Bring-up; Integration Testing Netlist will provide Diablo with it§***] validation platform and Diablo will provide
Netlist with a requirements document ensu***] in [***] the devices anf**] .

(iii) [***] agree to makf**] to supporf{***] and[***] requirements of the Products with Netligts] .

(e) License. In partial consideration of the design and depelent of the Netlist Chipset, subject to Secti(e)(@), Netlist
hereby grants Diablo [&**] under its Intellectugt**] to [***] to [***] and[***] the Products in accordance with the terms contdieselin.

M Delivery. Upon execution of this Agreement, Netlist witbgide to Diablo (A) a copy of thg**] to enable Diablo
to design and manufacture the Products and (Bjegkessary***] to Diablo in support of the development of the Riad.

(i) Exclusivity . Subject to Section 2(e)(iii) below, the Netl&hipset and Netlist Technology will be exclusive to
Netlist in that Diablo shall not sell or manufaetamy device constituting the Netlist Chipset otlisieTechnology to or for any party exce
Netlist; provided that Diablo will b[***] and[***] to any third party***] .

(iii) JEDEC Standard If for any reason Netlist decides to make alddd@xD/LRD to the market as an industry
standard through JEDEC or other standards bodyyl®iaill be [***] under same terms and conditions as offered to thirerparties. Netlist
will provide Diablo with at leagt**] notice of a possible release to any industry stahdedy.

(iv) Priority . Diablo hereby agrees that ffit*] of the[***] shall not occur before tH&*] of the[***] unless Netlist
[***] Or [***] .

3. Manufacture and Supply of Products.

€) Agreement to Manufacture. Diablo agrees to make commercially reasonalitetsf pursuant to purchase orders or cha
to purchase orders issued by Netlist and acceptedifing by Diablo (* Purchase Ordefs to procure Inventory, components and other
supplies and to manufacture, test, assemble, divétiddne Netlist Chipset pursuant to the Spectfaas for each device of the Netlist Chipset
and to deliver such Netlist Chipset to a locatiesignated by Netlist. Except as set forth hertbis, Agreement shall not constitute a
requirements contract and Netlist shall not begaibéd to order Products from Diablo.
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(b) Forecasts. Netlist shall provide eadt**] rolling forecast report (* Foreca$tof its Products requirements. The fifst*]
of each Forecast will be done oft&] basis. Diablo will respond on[&*] basis with a plan for the delivery dates for thistft**] of a
Forecast. The remainifty*] of each Forecast will be done of&] basis. Purchase Orders will be done by Netligherbasis of th§**]
Forecast.

0] Netlist shall be committed to purchase[&it] contained within the firdt**] of a Forecast on the delivery date 1
Diablo specified in the Forecast. Such purchasentibment (including the payment obligations) shed[***] and any[***] of such Registers
are[***] . For[***] contained in th¢**] of a Forecast, Netlist shdit**] such[***] but will be entitled td***] for such Netlist Chipset by
up to[***] from the delivery date that Diablo had previoushynmitted to meet.

(i) Netlist shall be committed to purchase all Netlisipsets contained within thjg*] of a Forecast on the delivery
date that Diablo specified in the Forecast. Sugailp|se commitment (including the payment obligegjshall bg***] and any***] of such
Netlist Chipsets ar[***].  For Netlist Chipsets contained in fi&*] of a Forecast, Netlist shdit*] such Netlist Chipsets but will &*]
for such Netlist Chipsets by up fg*] from the delivery date that Diablo had previoustynenitted to meet.

(© Purchase Orders. All orders for Netlist Chipset shall be submiitt® Diablo in writing by mail, email or facsimite the
address set forth on the signature page to thisékgent, and shall conform to the binding Foredasascordance with Section 3(b). Netlist
shall submit such Purchase Orders to Diablo at leasty (90) days prior to the date of requestelivdry (“ Delivery Date’).

(d) Terms and Conditions. Any additional or different terms or conditioimsany communication by Netlist (whether in a
purchase order or otherwise) are hereby rejectddhall be null and void, irrespective of the meainNetlist's acceptance. Diablo’s failure to
object to any additional or different provision®posed by Netlist shall not constitute a waivethelse terms and conditions, nor constitute
acceptance of any such Netlist's terms and conwiticAll orders or contracts must be approved awé@ted by Diablo at its principal place of
business. The terms and conditions of this Agregsieall be applicable whether or not they arechtéd to or enclosed with the Products sold
hereunder.

(e) Market Share Commitment . [***]

® A minimum of[***] of Netlist Market Share for the Netlist Chipsetdl Wwe allocated to Diablo if Diablo delivers
working engineering samples of the Product no dtan[***] and production worthy devices no later tifgr] . This minimum Market
Share commitment will apply to the first year obguction and will be maintained at least, but retassarily limited td***] Market Share
thereafter for the life of the Products providedttBiablo maintains a commercially reasonable owiity of supply sufficient to meet Netlist's
Forecasts.




(i) A minimum of[***] of Netlist Market Share for the Netlist Chipsetdl Wwe allocated to Diablo if Diablo delivers
working engineering samples of the Product no dtan[***] and production worthy devices no later tifgr] . This minimum Market
Share commitment will apply to the first year obguction and will he maintained thereafter for lifeeof the Products provided that Diablo
maintains a commercially reasonable continuityugfdy sufficient to meet Netlist’'s Forecasts.

(iii) The[***] listed in (ii) above shall be reduced py*] for every 2 months of delay in delivering produatiworthy
devices of the Netlist Chipset to Netlist. ShobDidblo be unable to deliver production worthy degof the Netlist Chipset §**] , Netlist
will have no further obligations to Diablo, whetterpurchase Netlist Chipset or to make any paymbeyond the second payment under
Exhibit D .

(iv) The parties hereby agree that the above MarkeeStmmmitments are contingent upon Netlist receiving
qualification status on a major leading platfornoag¢ (1) OEM***] for RDIMM(s) using the Netlist Chipset and Diabl@bility to maintain
or reduce sell prices as outlined below in Exhihitlf Netlist is not able to secure a major legditatform at one OEM and if Diablo delivers
production devices of the Netlist Chipset[t§] , Netlist will commit to purchasg**] of the Products from Diablo over a period of onarye

v) Audit . Netlist will maintain complete and accurate meisofor not less than three (3) years after thiss&ment
expires or is terminated. Diablo may audit Nesisecords in accordance with this Section; progditteat a nationally recognized accounting
firm retained by Diablo (“Auditor”will have access to such records solely for th@pses of confirming that Netlist has fulfilled @bligations
under Sections (i) - (iv) above.

4, Product Shipment and Inspection.

(@) Shipments. Shipment will be F.O.B. Diablo’s factory, at whitime risk of loss and title will pass to Netlisill freight,
insurance and other shipping expenses, as wetiyaspecial packing expenses not included in thgireal price quotation for the Products will
be paid by Netlist. The carrier shall be deemetli$t's agent, and any claims for damages in shipmaust be filed with the carrier. Diablo is
authorized to designate a carrier pursuant to Dialstandard shipping practices unless otherwiseied in writing by Netlist.

(b) Product Inspection and Acceptance The Products delivered by Diablo will be insgecand tested as required by Netlist
within thirty (30) days of receipt (the “ AcceptanPeriod’). If Products are found to be defective in matieor workmanship and/or fail to
meet the Specifications, Netlist may reject suabdBcts during the Acceptance Period. Productsejetted during the Acceptance Period "
be deemed accepted. Netlist may return rejecteduets pursuant to Section 10(c).

5. Payment Terms, Additional Costs and Price Changes.

(@) Payment Terms. Payment for any products, services or othersamsbe paid by Netlist hereunder are due fortg-{d5)
days from the date of invoice for Products delidet@ Netlist and shall be made in lawful U.S. camg Any amounts not paid when due will
accrue interest at the rate of 1 1/2% per montthe@maximum amount allowed by law, if lower. hetevent that any payment is more than
forty-five (45) days late, Diablo shall have thghti to suspend performance until all payments adamcurrent.
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(b) Additional Costs.

0] Duties and Taxes All prices quoted are exclusive of federal, stand local excise, sales, use and similar dutid
taxes, and Netlist shall be responsible for alhsitems.

(i) Expediting Charges. Netlist shall be responsible for any expeditihgrges reasonably necessary because of a
change in Netlist's requirements. Diablo shallaid@pproval from Netlist for expediting charge®pto incurring any such charge.

(c) Price . The initial maximum average selling price foo@ucts is set forth on Exhibit ereto; which shall be subject to final
order acknowledgment from Diablo at the time a Rase Order is placed. Netlist and Diablo will agequarterly pricing sixty (60) days pr
to the beginning of each quarter. The price ginéslset forth in Exhibit C will be the basis fatablishing quarterly pricing such that the
original metrics used to define this price struettemains reasonably intact. The average sellilcg s contingent upon Diablo receiving the
minimum Market Share defined in Section 3e abomd,maintaining market competitive selling priceNietlist.

6. Marketing and Other Obligations

(@) Should Diablo meet the full specifications outlinedDxD/LRD within the designated and agreed tcetschedules, Netlist
will add Diablo to Netlist’s approved vendor listrfboth the Netlist Chipset and Diablo Standardifeg

(b) Joint Promotion and Marketing .

0] Netlist and Diablo will engage in a joint marketieffort providing introductions of each other teithrespective
customers. Netlist shall use best commercial &ffan order to meet Netlist market share obligatito Diablo, by promoting, where possible,
the use of Netlist products utilizing Diablo bagedducts. Both parties shall provide appropriatognition of the other party’s contributions.

(i) Joint Press ReleaseNetlist and Diablo will issue a joint press mde announcing this relationship and both parties
will agree to the content of the press releasespedific timing. Any joint press releases will aconly after Netlist has fulljr**] and[***]
of Diablo’s products in Netlist's applications.

(iii) Diablo shall be permitted to identify Netlist as dustomer and Netlist shall provide a written esdment for the
incorporation into a Diablo press release annognttie availability of the Diablo Standard Regidtarmass production. Diablo may identify
to its investors that Netlist is a customer, but wfrain from issuing any press releases ideitgyNetlist as a customer until Netlist has fully
validated the full compliance and functionality@ifiblo’s products in Netlist's applications.
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7. Intellectual Property Rights.

€) [***] . Allrights, title and interest in and to the dgsand development of tH&*] and[***] of the[***] ; and any
improvement, update, modification or additionaltpdhereof, and all dt**] embodied in th¢***] , shall at all times remain the sole and
exclusive property of**] . For purposes of this Agreemen{***] ” shall mean the development of a silicon chipusghg the[***]
(including without limitation the packaging) whietill meet[***] .

(b) [***] . Allrights, title and interest in and to the dgsand development of the underlyipiy] of the[***] |, the[***] and
all [***] embodied in th¢***] , any improvement, update, modification or addiloparts thereof, shall at all times remain the soid
exclusive property of**] . For purposes of this Agreemen{***] ” shall mear[***] with regard tqd***] and[***] .

8. Confidential Information.

€) Nondisclosure and Nonuse Each party shall treat as confidential all Cdefitial Information of the other party, shall not
use such Confidential Information except as sehfior this Agreement, and shall use reasonableteffmt to disclose such Confidential
Information to any third party. Without limitindpé foregoing, each of the parties shall use at thassame degree of care which it uses to
prevent the disclosure of its own confidential mfiation of like importance to prevent the discl@saf Confidential Information disclosed to it
by the other party under this Agreement. Eachypsirall disclose Confidential Information of thénet party only to its directors, officers,
employees, and consultants who are required to $izcte information in order for such party to casut the transactions contemplated by this
Agreement and who have signed nondisclosure agrsrmeotecting the Confidential Information on dalpgially the same terms as this
Agreement. Each party shall promptly notify theestparty of any actual or suspected misuse orthoemed disclosure of the other party’s
Confidential Information. For purposes of clardion, the Netlist Technology is the Confidenti@ldrmation of Netlist and may not be used
for any purpose other than as set forth in thise&grent, including without limitation use of suchtliéé Technology to develop a chip
competitive to the Netlist Chipset.

(b) Exceptions. Notwithstanding the above, neither party shallenliability to the other with regard to any Calefntial
Information of the other which the receiving pacn prove (i) was in the public domain at the timeas disclosed or has entered the public
domain through no fault of the receiving party) @as known to the receiving party, without regioia, at the time of disclosure, as
demonstrated by files in existence at the timeistldsure; (iii) is disclosed with the prior writt@pproval of the disclosing party; (iv) was
independently developed by the receiving party atittany use of the Confidential Information, as desirated by files created at the time of
such independent development; (v) is discloseduauntsto the order or requirement of a court, adstiative agency, or other governmental
body; provided, however, that the receiving pahglisprovide prompt notice of such court ordereguirement to the disclosing party to en:
the disclosing party to seek a protective ordestberwise prevent or restrict such disclosure.
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(©) Return of Confidential Information . Upon expiration or termination of this Agreemant! at the request of either party,
the other party shall promptly return all Confidahtnformation of the other party.

(d) Remedies. Any breach of the restrictions contained in étion is a breach of this Agreement which maysearreparab
harm to the nonbreaching party. Any such breaeli shtitle the nonbreaching party to injunctivéetin addition to all legal remedies.

Confidentiality of Agreement. Each party shall be entitled to disclose theatexice of this Agreement, but agrees that the tards
conditions of this Agreement shall be treated asfidential Information and shall not be disclosedhy third party; provided, however, that
each party may disclose the terms and conditiotsi®fAgreement: (i) as required by any court dreotgovernmental body; (ii) as otherwise
required by law; (i) to legal counsel of the pest (iv) in confidence, to accountants, banks, famahcing sources and their advisors; (v) in
connection with the enforcement of this Agreemerrights under this Agreement or (vi) in confideniteconnection with an actual or
proposed merger, acquisition, or similar transactio

9. Indemnification.

@) Indemnification by Diablo . Diablo agrees, at its own expense, to deferat s option to settle any claim or action brought
against Netlist on the issue of infringement of @ayent, copyright, trademark, trade secret, mask wight or other intellectual property right
of any third party by the Products as used oridisted within the scope of this Agreement, anchitemnify Netlist against any and all
damages and costs, including legal fees, that & amards against Netlist under any such claimctior; providedthat Netlist provides Diablo
with (i) prompt written notice of such claim or &, (ii) sole control and authority over the deferor settlement of such claim or action and
(iii) proper and full information and reasonablsiatance to defend and/or settle any such claiacton.

0] Injunctions . In the event that any Product is, or in the Di&hsole opinion is likely to be, enjoined duethe type
of infringement described in Section (a) above bliigat its option and expense, may either (i) fyottie Netlist Chipset so that they become
non-infringing, (i) replace the Netlist Chipsettiwifunctionally equivalent non-infringing Producesasonably acceptable to Netlist or, if the
foregoing alternatives are not reasonably availabl@iablo, (iii) accept return of the Products aetund to Netlist the purchase price of the
Products and portion of the NRE payment which dbalteduced over a four (4) year period underagitt line depreciation.

(i) Exceptions. Diablo will have no liability to the extent thahy such claim is based on the Netlist Technotmgy
would have been avoided but for (i) use or comlmmadf the Netlist Chipset with any other productd provided by Diablo or
(i) modification of the Netlist Chipset after dediry by Diablo, unless such use, combination anadadification is authorized in advance in
writing by Diablo.




(b) Indemnification by Netlist . Netlist agrees, at its own expense, to deferat ds option to settle any claim or action brough
against Diablo on the issue of infringement of patent, copyright, trademark, trade secret, magk wght or other intellectual property right
of any third party by the Netlist Technology asdise distributed within the scope of this Agreememid to indemnify Diablo against any and
all damages and costs, including legal fees, tlatiat awards against Netlist under any such ctaimction; providedhat Diablo provides
Netlist with (i) prompt written notice of such ahior action, (ii) sole control and authority oviee tdefense or settlement of such claim or a
and (iii) proper and full information and reasorebssistance to defend and/or settle any such ciaaution.

(c) Limitation . THE FOREGOING PROVISIONS OF THIS SECTION STATHH ENTIRE LIABILITY AND
OBLIGATION OF EACH PARTY AND THE EXCLUSIVE REMEDY ® NETLIST, WITH RESPECT TO ANY ALLEGED OR ACTUAL
INFRINGEMENT OF PATENTS, COPYRIGHTS, TRADE SECRETIRADEMARKS OR OTHER INTELLECTUAL PROPERTY
RIGHTS BY THE PRODUCTS OR NETLIST TECHNOLOGY.

(d) Mutual Indemnity . The parties will indemnify each other againgiaas, liabilities, loss, damages and expensedtiegu
from injury or death of any person or loss of omdge to any tangible real or tangible personal gntggto the extent that such injury, death,
loss or damage is proximately caused by the indigingiparty’s negligent act or omission or intemté misconduct or that of its agents,
employees or subcontractors in connection withpirdormance of its obligations under this Agreemprivided that the indemnifying party
has been notified in writing as soon as practicableny such claim. The indemnifying party willigathe sole right to control the defense ¢
such claims and in no event will the indemnifiedtpaettle any claim without the indemnifying pastyrior written approval.

(e) No Other Liability . IN NO EVENT SHALL DIABLO, ITS SUPPLIERS OR NETHT BE LIABLE TO THE OTHER OR
ANY THIRD PARTY FOR COSTS OF PROCUREMENT OF SUBSUTE PRODUCTS OR SERVICES, LOST PROFITS, DATA OR
BUSINESS, OR FOR ANY INDIRECT, SPECIAL, INCIDENTAIEXEMPLARY OR CONSEQUENTIAL DAMAGES OF ANY KIND
ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENHOWEVER CAUSED AND ON ANY THEORY OF LIABILITY
(WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCEBTRICT LIABILITY OR OTHERWISE). EXCEPT FOR LIABILTY
INDER SECTIONS 8 and 9(a), NEITHER PARTIES TOTAL ANCUMULATIVE LIABILITY ARISING OUT OF OR IN CONNECTION
WITH ANY PRODUCTS PURCHASED BY NETLIST HEREUNDER 3L IN NO EVENT EXCEED THE PURCHASE PRICE PAID B
NETLIST FOR SUCH PRODUCTS. THE LIMITATIONS SET FOR IN THIS SECTION SHALL APPLY EVEN IF DIABLO OR 1B
SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITY ORUEH DAMAGES, AND NOTWITHSTANDING ANY FAILURE OF
ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.

10. Warranty and Disclaimer.

€) Warranty . Diablo warrants that, for a period of twelve Yh2onths from the date of shipment of the Prodirois Diablo
(the “ Warranty Period), the Products will conform to the Specificationeffect as of the date of manufacture. Diabl&SHICALLY
DISCLAIMS ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES (NCLUDING LOST PROFITS) WHICH MAY RESULT FROM
THE USE OF PRODUCTS PURCHASED HEREUNDER. This tadiwarranty extends only to Netlist as originalghaser unless otherwise
agreed upon in writing by Diablo.




(b) Exclusions. The foregoing warranty shall not apply if théedive Products (i) has been subjected to abuseis®, neglec
negligence, accident, improper testing, impropstaltation, improper storage, improper handlingige contrary to any instructions issued by
Diablo, (ii) has been repaired or altered by pessather than Diablo, (iii) has not been install@gerated, repaired and maintained in
accordance with the documentation or (iv) is atiidble to the Netlist Technology. In addition, fbeegoing warranty shall not apply to
Product (i) marked or identified as “sample,” [@aned or provided to Netlist at no cost, or (i#hich are sold “as is.”

(c) Remedies. If during the Warranty Period or Acceptance &eri{i) Diablo is notified promptly in writing upodiscovery of
any defect in the Products, including a detailestdption of such alleged defect, (ii) such Prodwae returned, transportation charges prepaid
to Diablo’s designated manufacturing facility ircandance with Diablo’s then-current return proceduias set forth by Diablo from time to
time, and (iii) Diablo’s inspections and tests deti@e that the Products are indeed defective aadPtbducts have not been subjected to any of
the conditions set forth in this Section, thenNadlist’s sole remedy and Diablo’s sole obligatiomder the foregoing warranty, Diablo will
replace without charge the defective Productsettrliest commercially reasonable time. Any Potglthat have been replaced under this
warranty shall have the same warranty coverageigised in 10 (a) above.

(d) Disclaimer. EXCEPT FOR THE WARRANTIES SET FORTH IN THIS SEION, DIABLO MAKES NO OTHER
WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, WITH RPECT TO ANY PRODUCTS PROVIDED IN CONNECTION WITH
THIS AGREEMENT, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, NONINFRINGEMENT, OR ARISING FROCOURSE OF PERFORMANCE, DEALING, USAGE OR TRALC

11. Term and Termination.

€)) Term . This Agreement shall become effective on the&ife Date of this Agreement and shall continueafperiod of
three years (“ Initial Terr). This Agreement shall be extended automaticallyha@tend of the initial term or subsequent termsafoadditiona
one (1) year terms, unless terminated in accordaitbethis Agreement.

(b) Termination for Cause. Either party may terminate this Agreement at tam (i) if the other party breaches any term
hereof and fails to cure such breach within si®f)(days after notice of such breach or (ii) if dteer party shall be or becomes insolvent, or if
either party makes an assignment for the benefiteditors, or if there are instituted by or agagither party proceedings in bankruptcy or
under any insolvency or similar law or for reorgaation, receivership or dissolution which procegdsnot dismissed within ninety (90) days.

10




(©) Termination for Technical Reasons. In the event that after exercising commerciedigsonable efforts, Diablo is unable to
deliver production worthy Netlist Chipsets duedottnical changes created or requested by Netffist,the establishment of this agreement,
either Netlist or Diablo shall have the right tonténate this agreement.

(d) Obligations Upon Termination. The termination or expiration of this Agreemshall in no way relieve either party from
its obligations to pay the other any sums accrwegdunder prior to such termination or expiration.

(e) Survival of Certain Provisions. Notwithstanding anything to the contrary in tAigreement, the following sections shall
survive termination of this Agreement: 1, 2e, 58,79, 10, 11(d), 12 and 13.

12. Standby Manufacturing Rights . At Netlist's expense, Diablo agrees to depagi & third party escrow account, pursuant to the
terms of an Escrow Agreement (which shall be miyjusdreed by the parties), all engineering drawimganufacture documents and
instructions and other written materials (includiisgs of suppliers and their addresses), includiatabase tapes necessary to enable Netlist to
manufacture, assemble, test and/or maintain théuets (“ Escrow Material9; which Escrow Materials shall be the Confidehtigormation

of Diablo. Such Escrow Agreement shall be executitiiin thirty (30) days after the Effective Datedashall authorize the release of the
Escrow Materials to Netlist solely for use in adtamce with the terms and conditions of this Agresnmethe event of a Release Condition as
described and to be negotiated in the Escrow Agea¢m

13. Miscellaneous.

€) Amendments and Waivers. Any term of this Agreement may be amended owagbnly with the prior written consent of
the parties or their respective successors angresssn a document signed in ink by authorizedesg@ntatives of the parties. Any amendment
or waiver made in accordance with this Sectionldf®binding upon the parties and their respedivecessors and assigns.

(b) Successors and AssignsThe rights and obligations of each party unter Agreement shall not be assignable without the
prior written consent of the other party and angrapt to assign them without that consent will belvy Notwithstanding the foregoing, either
party may assign, upon written notice to the otheth the rights and obligations of this Agreemerthe surviving corporation in any merger
or consolidation to which it is a party or to argrgon who acquires all or substantially all ofciépital stock or assets. Any purported transfer,
assignment or delegation in, violation of the farieg will be null and void and of no force or effec

(c) Governing Law; Attorney Fees and Costs This Agreement and all acts and transactionsyaunt hereto and the rights and
obligations of the parties hereto shall be goveresedstrued and interpreted in accordance withaWws of the State of California, without
giving effect to principles of conflicts of law.

(d) Titles and Subtitles. The titles and subtitles used in this Agreenagatused for convenience only and are not to be
considered in construing or interpreting this Agneeat.
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(e) Notices. Any notice required or permitted by this Agreetghall be in writing and shall be deemed suffitigoon receipt,
when delivered personally or by courier, overnidglivery service or confirmed facsimile, or fortiglet (48) hours after being deposited in the
regular mail as certified or registered mail (aiilifasent internationally) with postage prepaifisich notice is addressed to the party to be
notified at such party’s address or facsimile nuraseset forth below, or as subsequently modifigabitten notice.

® Severability . If one or more provisions of this Agreement laeéd to be unenforceable under applicable lawptrées
agree to renegotiate such provision in good faittorder to maintain the economic position enjopgdeach party as close as possible to that
under the provision rendered unenforceable. Iretlemt that the parties cannot reach a mutuallgessdyie and enforceable replacement for
such provision, then (i) such provision shall beleded from this Agreement, (ii) the balance of Agreement shall be interpreted as if such
provision were so excluded and (iii) the balancéhefAgreement shall be enforceable in accordariteits terms.

(9) Entire Agreement. This Agreement, including the Exhibits attachedeto, constitutes the entire agreement betwegn su
parties pertaining to the subject matter heread,raerges all prior negotiations and drafts of thgips with regard to the transactions
contemplated herein. Any and all other writteroal agreements existing between the parties heegtrding such transactions are expressly
canceled.

(h) Independent Contractors. The relationship of Diablo and Netlist estab#idtby this Agreement is that of independent
contractors, and nothing contained in this Agreemeth be construed (i) to give either party thensr to direct and control the day-to-day
activities of the other, (ii) to constitute the fi@s as partners, joint venturers, co-owners cemifse as participants in a joint or common
undertaking, or (iii) to allow either party to ctear assume any obligation on behalf of the ottieany purpose whatsoever.

0] Force Majeure . If the performance of this Agreement or any géions hereunder is prevented, restricted orferted with
by reason of fire or other casualty or accidemikas or labor disputes, war or other violence, ky, order, proclamation, regulation,
ordinance, demand or requirement of any governmgency, or any other act or condition beyond tlaswaable control of the parties hereto,
the party so affected upon giving prompt noticéh other parties shall be excused from such pedoce during such prevention, restriction
or interference.

) Export Control . Netlist acknowledges and agrees that the Preguothased under this Agreement may be subject to
restrictions and controls imposed by the UnitedeSt&xport Administration Act and the regulationereunder. Netlist warrants that it will not
export or re-export any products purchased, oNV®aife licensed, under this Agreement into any cquintwiolation of such controls or any
other laws, rules or regulations of any countrgtesbr jurisdiction.

(k) Counterparts . This Agreement may be executed in two or motenterparts, each of which shall be deemed an @liginc
all of which together shall constitute one instrume

[Remainder of Page Intentionally Blank ]
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IN WITNESS WHEREOF, the parties hereto have exetthis Agreement effective as of the Effective Date
Netlist, Inc.
By: /s/ James P. Perro

Name: James P. Perrc
Title:  SVP Sales & Marketin

Diablo Technologies, Inc

By: /sl Ricardo Badalon
Name: Ricardo Badalon
Title: C.E.O.

[SIGNATURE PAGE TO
DEVELOPMENT AND SUPPLY AGREEMENT]
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Exhibit A

Statement of Work See

SOW Document Number MKT-SOW-VTB-001
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Exhibit B

Development Schedule

See SOW Document Number MKT-SOW-VTB-001
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Exhibit C

Production Price Schedule

Netlist Chipset 2009 2010 2011 2012
[+] USS$[***] USS$[***] US$[**] USS[***]
[***] U S$ [***] U S$ [***] U S$ [***] U S$ [***]
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Exhibit D

NRE Payment Schedule

Milestone Payment ()
[7*+] $ [7+]
[7*+] $ [7*+]
[+] $ [+]
[7+] $ [7+]
Total NRE Payment: $ ok
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Exhibit 10.11

CERTAIN INFORMATION (INDICATED BY “[***]") IN THIS EXHIBIT HAS BEEN OMITTED AND FILED SEPARATELY
WITH THE SECURITIES AND EXCHANGE COMMISSION. CONFI DENTIAL TREATMENT HAS BEEN REQUESTED WITH
RESPECT TO THE OMITTED PORTIONS.

Settlement Agreement and Amendment to
Development And Supply Agreement

This Settlement Agreement and Amendment to the Dpweent and Supply Agreement (* AmendmBnis made this 12 day of
January 2010 (* Amendment Effective D8tdetween Diablo Technologies, Inc., a Canadiapamtion having a principal place of business
at 290 St. Joseph, Suite 200, Gatineau, Quebe&¥8Y"“ Diablo”) and Netlist, Inc., a Delaware corporation havangrincipal place of
business at 51 Discovery, Irvine, CA 92618 (* Nstl).

RECITALS

Whereas, Netlist entered into a Development ang$upgreement with Diablo to have certain produdgsigned and manufactured
by Diablo on September 10, 2008 _(* Agreem®nand

Whereas, in the course of performing this Agreentbet parties have had disputes regarding the atidigs and performance under
this Agreement, including the breaches thereof;

WHEREAS, the parties have agreed to compromiste setd resolve all past disputes, liabilities abtigations between them
concerning or regarding the alleged breaches oAgreement;

WHEREAS, the parties agree that the settlementamehdments embodied in this Agreement are madedd faith and shall not
constitute an admission of liability or other adsii® against interest by any party hereto.

Now, therefore, in consideration of the promised e mutual agreements hereinafter set forth jredding to be legally bound, the
parties hereto agree as follows:

AGREEMENTS
1. Purchase and Payment Obligationg/ithin five (5) business days of the Amendmeffie&ive Date, Netlist shall:
(@) Receive a certificate of conformance from Diabktisg [***] as per th¢***] depicted i***] between Diablo and Netlist.

Make a payment of US$**] to Diablo as the NRE Payment milestong**¥] " agreed in Exhibit D;

(b) Issue a purchase order to Diablo ffgr] aligned with previously provided forecasts, whitlalsbe accompanied by an
[***] ,

(©) Provide to Diablo a delivery schedule for all deddetween now and September 2010;

(d) Agree to provide Diablo a budget of*$*] US dollars for each Netlist Chipset qualificationgiach Netlist density
configuration added to the plan of record. Diathall use these funds solely to 1) purchase DIMidsfNetlist and 2) to purchase Netlist
customer target systems for in-system validatiothefNetlist Chipset.
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(e) Agree to jointly initiate a cost benefit analysis flevelopment of g**] . Should this analysis conclude a development is

necessary, Netlist shall initiate said development.

(i)

(ii)

) Receive from Diablo the items requested below plaa including a schedule to address the itemsestqd below
1. Return of al[***] as previously requested (Diablo may request toghdme quantity to allow fdr**] )
2. [***] for both RD and ID devices[{**] ). In addition, Netlist requests specific testutessand engineering assessment for

the following parametersf***]

[***] for- [***]

Progress report dii**] and Reliability[***]

Errata List off***] for both RD and ID

Review and finalize the Phase Definition and pheaskecriteria ([***] ) including[***] phase plan and schedule as well as
Production readiness status

Latest encrypte@™*] for both RD and ID I/O

On an ongoing basis Diablo will provide any andaathilable information and data which is esserfitiaNetlist’'s

qualification efforts for Diablo Chipsets.

ouAw

o~

Release and Covenant Not to Sue

Diablo hereby fully releases and forever dischafgetlist, and its respective past, present anddéudéficers, directors,
representatives, employees, agents, principalsesblaers, attorneys, assigns, predecessors, socseaffiliates, and subsidiaries,
from any and all claims, causes of action, dekabijlities, rights to damages, collection, reimlament, costs, expenses, attorneys’
fees, and rights to injunctive relief, known or aokvn, relating to any alleged breach of this Agreetnby such party prior to the
Amendment Effective Date, including but not limitedany allegation by Diablo that Netlist made ioymer use of any Diablo
Confidential Information or any other technologycempassed within Diablo’s Intellectual Property fR&

Diablo further covenants and agrees that it witlassert any claim or take any action against dtedli any customer or business
partner of Netlist, or claim that Netlist is nottigled to ship products using chips procured frameo suppliers, now or in the future,
based on Netlist's marketing or sale of producss thilize chips procured from companies other tbablo, only with respect to the
followings claims: 1) any claim that Netlist or aoystomer or business partner of Netlist is usimg@onfidential Information of
Diablo, provided that Netlist and Netlist's custasand business partners undertake reasonableuficetsato maintain the
confidentiality of Diablo’s Confidential Informati 2) any claim for patent infringement based ormnaention arising as a
consequence of work performed under this Agreenter8) that Netlist or its customers or businessngas are otherwise using
technology developed by Diablo as a consequenesed performed under this Agreement. Diablo hgmxpressly waives and
releases any rights it may have at law or in equitiake any legal action or other action as dbedrin this paragraph against Netlist,
its customers or its business partners. The téusihess partner” as used in this paragraph redetsrd parties working with Netlist
in connection with Netlist products, and such thgedties are only entitled to the protections & fharagraph to the extent of their
work with Netlist.




(i)

(iv)

v)

9.

“3(e)

Diablo acknowledges that there is a risk that sgibset to the execution of this Amendment, it magcdver, incur or suffer facts
and/or claims which were unknown or unanticipatethea time this Amendment is executed. Diablo askedges and agrees that by
reason of the releases and covenants containeih hieie assuming the risk of such unknown factd/ar claims and agrees that this
Amendment applies thereto. In connection therevidifiblo expressly waives the benefits of SectibA2lof the California Civil
Code, which section provides as follows, and amslaf similar affect applicable in any jurisdiction

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICHHE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTINGHE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITHTHE DEBTOR.”

Release and Covenant Not to Sue by Netlist

Netlist hereby fully releases, forever discharges @ovenants not to sue Diablo and its respectast, present and future officers,
directors, representatives, employees, agents;ipals, shareholders, attorneys, assigns, predasessiccessors, affiliates, and
subsidiaries, from any and all claims, causes tibacdebts, liabilities, rights to damages, cdilet, reimbursement, costs, expenses,
attorneys’ fees, and rights to injunctive religfipkvn or unknown, relating to any alleged breacthisf Agreement by such party prior
to the Amendment Effective Date.

The foregoing Releases and Covenants Not to Suscdiiatended to and do not alter or affect thaegathilons of either Netlist or
Diablo with respect to the Agreement or this Ameedinincluding but not limited to Diablg’obligations to provide an escrow deg
or to indemnify Netlist pursuant to the terms af thgreement.

AMENDMENTS

Market Share Commitment The following Section 3(e) is hereby amendeitsirentirety to read as follows:

Market Share Commitment[***]

“Netlist Market Share”: shall mean the number oflideChipsets shipped, invoiced or sold, as p&# qualified memory module using Diablo
supplied Netlist Chipsets or separately as indi@idomponents, by Netlist to any third party.
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The Market Share Commitment shiat*] indicated below. Netlist shall cooperate and diselthe status of and any feedback (whether
positive or negative) to Diablo in connection wiNktlists’s qualification with any customers of tRetlist Chipset.

Netlist agrees not to renegotiate the purchase pfithe Products to achieve or maintain this pesge:

(i)

(ii)

(iii)

(iv)

[***] of Netlist Productionf***] ;
Between***] months of Netlist Productioffi***] ;
After [***] month of Netlist Productiorf***] .

In addition, all quantities of Netlist Chipsets &mth in any Purchase Order issued by Netlist imbl» and
confirmed by Diablo in accordance with this Agreeméut which Diablo is completely unable to fulfghall be
deemed to have been allocated to Diablo.

Audit . Netlist will maintain complete and accurate meisofor not less than three (3) years after thiss&ment
expires or is terminated. Diablo may audit Nesisecords in accordance with this Section, twieeyear, at its
expense; provided that a nationally recognized atiiog firm retained by Diablo (* Auditdd) will pursuant to a
confidentiality agreement have access to such decswlely for the purposes of confirming that Nethias fulfilled
its obligations under Section (i) above.

If qualification requirements change in the 12 nharfollowing signing this Amendment, Netlist wilivg Diablo
notice as soon as possible to allow Diablo to psep@remedy. During this period, if the produasinot meet the
customer requirements, Netlist shall make commiyaieasonable efforts to maintain Diablo’s markbare by
increasing shipments to other customers.

9.1 Guaranteed Minimum Allocation

Notwithstanding section 3(e), Netlist shall allec&d Diablo a minimum df**] % of the Netlist total annual consumption[tf]
provided however such allocation shall be limitecitmaximum of 100% of the Netlist Market Share.

10. Production Incentive
. [***]
[***]
11. Term. Section 11(a) is hereby amended in its entieetgad as follows:

“(a) Term . This Agreement shall become effective on the&iffe Date of this Agreement and shall continueafperiod of
three (3) years (“Initial Terr#). This Agreement shall be extended automaticallthe end of the initial term or subsequent tefions
an additional one (1) year term, unless terminatextcordance with this Agreement or unless eiplagty notifies the other party in
writing of its intent not to renew at least nin€®0) days prior to the expiration of the Initialrireor subsequent term.”
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16. Section Il (e) shall be amended to include:

The obligations of Diablo under Section 2 of thiméndment will survive, in accordance with the tetrageof, the term and termination of this
Agreement, and will remain in full force and effeegardless of the cause of any termination anuir#ing on any successors or assigns.

GENERAL
17. Except as set forth herein, all terms and condstioiithe Agreement shall remain in full force afféet. Unless otherwise defined in
this Amendment, capitalized terms used in this Admeent shall have the same meaning as set fortreidgreement. This Amendment,
together with the Agreement, constitute the erstgeeement of the parties with respect to the stibjatter hereof, and supersedes any other
agreements, promises, representations or discsssioitten or oral, concerning such subject matter.
IN WITNESS WHEREOF, the parties hereto have exettitss Amendment effective as of the Amendment ¢ife Date.

Netlist, Inc.

By: /s/ Chun K. Hon¢
Name: Chun K. Honc
Title:  President, CE(

Diablo Technologies, Inc

By: /s/ Richard Badalon
Name: Richard Badalon
Title:  President, CE(




EXHIBIT 31.1

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

[, Chun K. Hong, certify that:
1. I have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Retgant”);

2. Based on my knowledge, this report does not comtaynuntrue statement of a material fact or ométéde a material fact
necessary to make the statements made, in lightdafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statement$,aéimer financial information included in this repdairly present in all
material respects the financial condition, resofteperations and cash flows of the Registrantfaara for, the periods presented in this report;

4, The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 13a)Hnd 15d-15(e)) and internal control over firnaheporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f)) for the Registrand we have:

a) designed such disclosure controls and proceduresused such disclosure controls and procedures tesigned
under our supervision, to ensure that materiakinédion relating to the Registrant, including ithsolidated subsidiaries, is made known to us
by others within those entities, particularly dgrithe period in which this report is being prepared

b) designed such internal control over financial réipgr or caused such internal control over finahedporting to be
designed under our supervision, to provide readeredsurance regarding the reliability of financggorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) evaluated the effectiveness of the Registrant'slalisire controls and procedures and presentedsingport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of tHegeovered by this report based on such
evaluation; and

d) disclosed in this report any change in the Regissanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgi®eant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or is
reasonably likely to materially affect, the Regisit's internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | eadisclosed, based on our most recent evaluatigrterhal control over
financial reporting, to the Registrant’s auditonsldhe audit committee of the Registrant’s boardiagctors (or persons performing the
equivalent functions):

a) all significant deficiencies and material weaknsssethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgsnmarize and report financial information;
and

b) any fraud, whether or not material, that involveanagement or other employees who have a significéain the
Registrant’s internal control over financial repogt

November 16, 201 /s/ Chun K. Honc¢
Chun K. Hong
President, Chief Executive Officer and Chairmathef Boarc
(Principal Executive Officer




EXHIBIT 31.2

CERTIFICATION PURSUANT TO RULE 13A-14(A) AND RULE 1 5D-14(A) OF THE SECURITIES EXCHANGE
ACT AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

[, Gail M. Sasaki, certify that:
1. I have reviewed this quarterly report on Form 1@fQletlist, Inc., a Delaware corporation (the “Retgant”);

2. Based on my knowledge, this report does not comtaynuntrue statement of a material fact or ométéde a material fact
necessary to make the statements made, in lightdafircumstances under which such statementsmwade, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statement$,aéimer financial information included in this repdairly present in all
material respects the financial condition, resofteperations and cash flows of the Registrantfaara for, the periods presented in this report;

4, The Registrant’s other certifying officer and | aesponsible for establishing and maintaining disate controls and
procedures (as defined in Exchange Act Rules 13a)Hnd 15d-15(e)) and internal control over firnaheporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f) for the Registrand we have:

a) designed such disclosure controls and proceduresused such disclosure controls and procedures tesigned
under our supervision, to ensure that materiakinédion relating to the Registrant, including ithsolidated subsidiaries, is made known to us
by others within those entities, particularly dgrithe period in which this report is being prepared

b) designed such internal control over financial réipgr or caused such internal control over finahedporting to be
designed under our supervision, to provide readeredsurance regarding the reliability of financggorting and the preparation of financial
statements for external purposes in accordancegeitierally accepted accounting principles:

C) evaluated the effectiveness of the Registrant'slalisire controls and procedures and presentedsingport our
conclusions about the effectiveness of the disctosantrols and procedures, as of the end of tHegeovered by this report based on such
evaluation; and

d) disclosed in this report any change in the Regissanternal control over financial reporting thatcurred during
the Registrant’s most recent fiscal quarter (thgi®eant’s fourth fiscal quarter in the case ofammual report) that has materially affected, or is
reasonably likely to materially affect, the Regisit's internal control over financial reporting;dan

5. The Registrant’s other certifying officer and | eadisclosed, based on our most recent evaluatigrterhal control over
financial reporting, to the Registrant’s auditonsldhe audit committee of the Registrant’s boardiagctors (or persons performing the
equivalent functions):

a) all significant deficiencies and material weaknsssethe design or operation of internal contratiofinancial
reporting which are reasonably likely to adversafgct the Registrant’s ability to record, procesgsnmarize and report financial information;
and

b) any fraud, whether or not material, that involveanagement or other employees who have a significéain the
Registrant’s internal control over financial repogt

November 16, 201 /s/ Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




Exhibit 32

CERTIFICATIONS PURSUANT TO 18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANESOXLEY ACT OF 2002

In connection with the Quarterly Report on FormQ@f Netlist, Inc., a Delaware corporation (“Netljsfor the quarter ended October 2, 2010
(the “Report”), Chun K. Hong, president, chief exte officer and chairman of the board of Netlamd Gail M. Sasaki, vice president and
chief financial officer of Netlist, each hereby tifes, pursuant to 18 U.S.C. Section 1350, as tetbpursuant to Section 906 of the Sarbanes-
Oxley Act of 2002, that, to his or her knowledge:

(1) the Report fully complies with theterements of Section 13(a) of the Securities ErgeaAct of 1934; and

(2) the information contained in the Reegairly presents, in all material respects, timaficial condition and results of
operations of Netlist, Inc.

November 16, 2010 /s/ Chun K. Hon¢
Chun K. Hong
President, Chief Executive Officer and Chairmathef Boarc
(Principal Executive Officer

November 16, 201 /s/ Gail M. Sasak
Gail M. Sasak
Vice President and Chief Financial Offic
(Principal Financial Officer




