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WASHINGTON, D.C. 20549  
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NETLIST, INC.  
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Morrison & Foerster LLP  
12531 High Bluff Drive, Suite 100  

San Diego, California 92130  
(858) 720-5100  

(858) 720-5125 (fax)  
   

Approximate date of commencement of proposed sale of the securities to the public: From time to time, after the effective date of this Registration Statement.  
   
If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the following box. �  
   
If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933, other than securities offered only in 

connection with dividend or interest reinvestment plans, check the following box.   
   
If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the Securities Act registration statement 

number of the earlier effective registration statement for the same offering. �  
   
If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier 

effective registration statement for the same offering. �  
   
If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that shall become effective upon filing with the Commission pursuant to Rule 462

(e) under the Securities Act, check the following box. �  
   
If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to register additional securities or additional classes of securities pursuant to 

Rule 413(b) under the Securities Act, check the following box. �  
   
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See the definitions of “large accelerated filer,” 

“accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act.  
   

   

   
CALCULATION OF REGISTRATION FEE  

   

Delaware  
(State or other jurisdiction of  
incorporation or organization)  

   

95-4812784  
(I.R.S. Employer  

Identification No.)  

Large accelerated filer �  Accelerated filer �  
Non-accelerated filer (do not check if a smaller reporting company) �  Smaller reporting company   

Title of each class of securities  
to be registered(1)  

   Amount to be  
registered(2)  

   

Proposed  
maximum  

offering price  
per unit(3)  

   

Proposed  
maximum  
aggregate  

offering price(2)(3)(4)  
   Amount of  

registration fee  
   

Common Stock, par value $0.001 per share  
                       

Preferred Stock, par value $0.001 per share  
                       

Warrants  
                       

Units(5)  
                       

Total  
             $ 40,000,000 

   $ 4,644.00 
   



(1)                  Securities registered hereunder may be sold separately or as units with other securities registered hereunder.  
(2)                  An indeterminate aggregate initial offering price and number or amount of the securities of each identified class is being registered as may from time to time be issued at indeterminate prices as 

shall have an aggregate initial offering price not to exceed $40,000,000. Any securities registered under this registration statement may be sold separately or as units with other securities registered 
under this registration statement.  The securities registered also include such indeterminate amounts and numbers of common stock as may be issued upon conversion of or exchange for preferred 
stock that provide for such conversion or exchange.  Separate consideration may or may not be received for securities that are issuable upon conversion of, or in exchange for, or upon exercise of, 
convertible or exchangeable securities.  

(3)                  Not applicable pursuant to General Instruction II.D of Form S-3.  
(4)                  Estimated solely for the purpose of calculating the registration fee pursuant to Rule 457(o) under the Securities Act of 1933, as amended.  
(5)                  Consisting of some or all of the securities listed above, in any combination, including common stock, preferred stock and warrants.  
   

The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the registrant shall file a further amendment which 
specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933, or until this registration statement shall become 
effective on such date as the Securities and Exchange Commission, acting pursuant to said Section 8(a), may determine.  
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THE INFORMATION IN THIS PROSPECTUS IS NOT COMPLETE AND MAY BE CHANGED.  WE MAY NOT SELL THESE 
SECURITIES UNTIL THE REGISTRATION STATEMENT FILED WITH THE SECURITIES AND EXCHANGE COMMISSION IS 
EFFECTIVE. THIS PROSPECTUS IS NOT AN OFFER TO SELL THESE SECURITIES NOR IS IT AN INVITATION FOR OFFERS TO 
BUY THESE SECURITIES IN ANY STATE OR JURISDICTION WHERE THE OFFER OR SALE IS NOT PERMITTED.  
   

SUBJECT TO COMPLETION, DATED SEPTEMBER 30, 2011  
   

PROSPECTUS  
   

  
   

NETLIST, INC.  
   

$40,000,000  
COMMON STOCK  

PREFERRED STOCK  
WARRANTS  

UNITS  
   

We may offer and sell from time to time the above securities in one or more classes, in one or more transactions, separately or together 
in any combination and as separate series, and in amounts, at prices and on terms that we will determine at the times of the offerings.  We may 
also offer any of these securities that may be issuable upon the conversion, exercise or exchange of preferred stock or warrants.  The aggregate 
initial offering price of the securities that we may offer through this prospectus will be up to $40,000,000.  

   
We will provide specific terms of any offering in supplements to this prospectus, which we will deliver together with the prospectus at 

the time of sale. The supplements may add, update or change information contained in this prospectus. You should read this prospectus and any 
prospectus supplement carefully before you invest.  This prospectus may not be used to offer and sell securities unless accompanied by a 
prospectus supplement.  

   
We may offer the securities independently or together in any combination for sale directly to purchasers, through one or more 

underwriters, dealers or agents, or through underwriting syndicates managed or co-managed by one or more underwriters, to be designated at a 
future date, on a continuous or delayed basis.  

   
Our common stock is listed on the NASDAQ Global Market under the symbol “NLST.”  On September 29, 2011, the last reported 

sale price of our common stock was $1.28 per share.  
   
On September 29, 2011, the aggregate market value of our outstanding common stock held by non-affiliates was $25,812,796.  We 

have not previously offered pursuant to General Instruction I.B.6. of Form S-3 any securities during the prior twelve calendar month period that 
ends on, and includes, the date of this prospectus.  

   

   
Investing in our securities involves risks. Risks associated with an investment in our securities will be described in the applicable 
prospectus supplement and certain of our filings with the Securities and Exchange Commission, as described under the caption “Risk 
Factors” on page 1 of this prospectus.  
   

   
NEITHER THE SECURITIES AND EXCHANGE COMMISSION NOR ANY STATE SECURITIES COMMISSION HAS 
APPROVED OR DISAPPROVED OF THESE SECURITIES OR DETERMINED IF THIS PROSPECTUS IS TRUTHFUL OR 
COMPLETE.  ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE.  

   

   
The date of this prospectus is               .  
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ABOUT THIS PROSPECTUS  

   
This prospectus is part of a registration statement that we filed with the U.S. Securities and Exchange Commission, or SEC, using a “shelf” 

registration process. Under this shelf registration process, we may, from time to time, sell the securities or combinations of the securities 
described in this prospectus in one or more offerings in amounts that we will determine from time to time. For further information about our 
business and the securities, you should refer to the registration statement containing this prospectus and its exhibits. The exhibits to our 
registration statement contain the full text of certain contracts and other important documents we have summarized in this prospectus. Since 
these summaries may not contain all the information that you may find important in deciding whether to purchase the securities we offer, you 
should review the full text of these documents. We have filed and plan to continue to file other documents with the SEC that contain 
information about us and our business.  Also, we will file legal documents that control the terms of the securities offered by this prospectus as 
exhibits to the reports we file by the SEC. The registration statement and other reports can be obtained from the SEC as indicated under the 
heading “Where You Can Find More Information.”  

   
This prospectus provides you with a general description of the securities that we may offer. Each time we offer securities pursuant to this 

prospectus, we will provide a prospectus supplement and/or other offering material that will contain specific information about the terms of that 
offering. When we refer to a “prospectus supplement,” we are also referring to any free writing prospectus or other offering material authorized 
by us. The prospectus supplement may also add, update or change information contained in this prospectus. If there is any inconsistency 
between the information in this prospectus and the applicable prospectus supplement, you should rely on the information in the prospectus 
supplement or incorporated information having a later date. You should read this prospectus and any prospectus supplement together with 
additional information described under the heading “Where You Can Find More Information.”  

   
You should rely only on the information provided in this prospectus, in any prospectus supplement, or any other offering material that we 

authorize, including the information incorporated by reference. We have not authorized anyone to provide you with different information. You 
should not assume that the information in this prospectus, any supplement to this prospectus, or any other offering material that we authorize, is 
accurate at any date other than the date indicated on the cover page of these documents or the date of the statement contained in any 
incorporated documents, respectively. This prospectus is not an offer to sell or a solicitation of an offer to buy any securities other than the 
securities referred to in the prospectus supplement. This prospectus is not an offer to sell or a solicitation of an offer to buy such securities in 
any circumstances in which such offer or solicitation is unlawful. You should not interpret the delivery of this prospectus, or any sale of 
securities, as an indication that there has been no change in our affairs since the date of this prospectus. You should also be aware that 
information in this prospectus may change after this date. The information contained in this prospectus or a prospectus supplement or 
amendment, or incorporated herein or therein by reference, is accurate only as of the date of this prospectus or prospectus supplement or 
amendment, as applicable, regardless of the time of delivery of this prospectus or prospectus supplement or amendment, as applicable, or of 
any sale of the shares.  Unless the context otherwise requires, in this prospectus “Netlist,” “we,” “us,” and “our” refer to Netlist, Inc. and its 
consolidated subsidiaries.  
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ABOUT NETLIST, INC.  
   

We design, manufacture and sell high performance, logic-based memory subsystems for the datacenter server and high performance 
computing and communications markets. Our memory subsystems consist of combinations of dynamic random access memory integrated 
circuits (“DRAM ICs”), NAND flash memory (“NAND”), application-specific integrated circuits and other components assembled on printed 
circuit boards.  We primarily market and sell our products to leading original equipment manufacturer customers.  Our solutions are targeted at 
applications where memory plays a key role in meeting system performance requirements.  We leverage a portfolio of proprietary technologies 
and design techniques, including efficient planar design, alternative packaging techniques and custom semiconductor logic, to deliver memory 
subsystems with high memory density, small form factor, high signal integrity, attractive thermal characteristics and low cost per bit.  

   
Our principal executive offices are located at 51 Discovery, Suite 150, Irvine, California 92618 and our telephone number at that address 

is (949) 435-0025.  
   

RISK FACTORS  
   

Investing in our securities involves risk. Before making an investment decision, you should carefully consider the risks described under 
the heading “Risk Factors” contained in the applicable prospectus supplement and any related free writing prospectus and in our most recent 
Annual Report on Form 10-K and subsequent Quarterly Reports on Form 10-Q, together with all of the other information appearing in, or 
incorporated by reference into, this prospectus and any applicable prospectus supplement. These risks could materially and adversely affect our 
business, results of operations and financial condition and could result in a partial or complete loss of your investment.  Additional risks not 
presently known to us or that we currently believe are immaterial may also significantly impair our business operations and financial 
condition.  See “Where You Can Find More Information.”  

   
SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS  

   
This prospectus and the applicable prospectus supplement includes and incorporates by reference “forward-looking statements.”  We 

intend these forward-looking statements to be covered by the safe harbor provisions for forward-looking statements contained in the Private 
Securities Litigation Reform Act of 1995. Words such as “anticipate,” “estimate,” “expect,” “project,” “intend,” “may,” “plan,” “predict,” 
“believe,” “should” and similar words or expressions are intended to identify forward-looking statements.  Investors should not place undue 
reliance on forward-looking statements. All forward-looking statements reflect the present expectation of future events of our management and 
are subject to known and unknown risks, uncertainties and assumptions that could cause actual results to differ materially from those described 
in any forward-looking statements. These factors and risks include, but are not limited to, continuing development, qualification and volume 
production of EXPRESSvault™, NVvault™ and HyperCloud™; the rapidly-changing nature of technology; risks associated with intellectual 
property, including the costs and unpredictability of litigation over infringement of our intellectual property and the possibility of our patents 
being reexamined by the United States Patent and Trademark Office; volatility in the pricing of DRAM ICs and NAND; changes in and 
uncertainty of customer acceptance of, and demand for, our existing products and products under development, including uncertainty of and/or 
delays in product orders and product qualifications; delays in our and our customers’ product releases and development; introductions of new 
products by competitors; changes in end-user demand for technology solutions; our ability to attract and retain skilled personnel; our reliance 
on suppliers of critical components and vendors in the supply chain; fluctuations in the market price of critical components; evolving industry 
standards; the political and regulatory environment in the People’s Republic of China; and other important factors that we discuss in greater 
detail under the heading “Risk Factors” contained in the applicable prospectus supplement and any related free writing prospectus, and in our 
most recent annual report on Form 10-K and in our most recent quarterly report on Form 10-Q, as well as any amendments thereto reflected in 
subsequent filings with the SEC. Given these risks, uncertainties and other important factors, you should not place undue reliance on these 
forward-looking statements. You should carefully read both this prospectus, the applicable prospectus supplement and any related free writing 
prospectus, together with the information incorporated herein by reference as described under the heading “Where You Can Find Additional 
Information,” completely and with the understanding that our actual future results may be materially different from what we expect.  

   
These forward-looking statements represent our estimates and assumptions only as of the date made.  We undertake no duty to update 

these forward-looking statements after the date of this prospectus, except as required by law, even though our situation may change in the 
future. We qualify all of our forward-looking statements by these cautionary statements.  
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USE OF PROCEEDS  
   

Unless we inform you otherwise in the prospectus supplement, we expect to use the net proceeds from the sale of the securities for 
capital expenditures, working capital and other general corporate purposes.  Pending any specific application, we may initially invest the net 
proceeds in short-term marketable securities.  

   
We have not determined the amounts we plan to spend on the areas listed above or the timing of these expenditures.  As a result, our 

management will have broad discretion to allocate the net proceeds of any offering.  
   

SECURITIES WE MAY OFFER  
   

We may issue from time to time, in one or more offerings the following securities:  
   

•                   shares of common stock;  
   
•                   shares of preferred stock;  
   
•                   warrants exercisable for common stock or preferred stock; and  
   
•                   units of common stock, preferred stock or warrants, in any combination.  
   

This prospectus contains a summary of the material general terms of the various securities that we may offer. The specific terms of the 
securities will be described in a prospectus supplement, information incorporated by reference, or free writing prospectus, which may be in 
addition to or different from the general terms summarized in this prospectus. Where applicable, the prospectus supplement, information 
incorporated by reference or free writing prospectus will also describe any material United States federal income tax considerations relating to 
the securities offered and indicate whether the securities offered are or will be listed on any securities exchange. The summaries contained in 
this prospectus and in any prospectus supplements, information incorporated by reference or free writing prospectus may not contain all of the 
information that you would find useful. Accordingly, you should read the actual documents relating to any securities sold pursuant to this 
prospectus. See “Available Information” and “Incorporation of Certain Information by Reference” for information about how to obtain copies 
of those documents.  

   
The terms of any particular offering, the initial offering price and the net proceeds to us will be contained in the prospectus supplement, 

information incorporated by reference or free writing prospectus, relating to such offering.  
   

DESCRIPTION OF CAPITAL STOCK  
   

Our Restated Certificate of Incorporation provides that we are authorized to issue 100,000,000 shares of capital stock. Our authorized 
capital stock is comprised of 90,000,000 shares of common stock, $0.001 par value per share, and 10,000,000 shares of preferred stock, par 
value $0.001 per share.  

   
The following description is a summary of the material terms of our capital stock and certain provisions of our Restated Certificate of 

Incorporation and Amended and Restated Bylaws.  This description does not purport to be complete. For information on how you can obtain 
our Restated Certificate of Incorporation and Amended and Restated Bylaws, see “Where You Can Find More Information.”  

   
Common Stock  
   

We are authorized to issue up to 90,000,000 shares of our common stock, par value $0.001 per share.  
   
The holders of our common stock are entitled to one vote for each share held of record on all matters submitted to a vote of the 

stockholders. Our stockholders do not have cumulative voting rights in the election of directors. Accordingly, holders of a majority of the 
shares voting are able to elect all of our directors.  Subject to preferences that may apply to any then outstanding shares of preferred stock, the 
holders of outstanding shares of our common stock are entitled to receive dividends out of assets legally available for distribution at the times 
and in the amounts, if any, that our board of directors may determine from time to time.  In the event of our liquidation, dissolution or winding 
up, subject to the rights of each series of our preferred stock, which may, from time to time come into existence, holders of our common stock 
are entitled to share ratably in all of our assets remaining after we pay our liabilities. Holders of our common stock have no preemptive or other 
subscription or conversion rights. Our common stock is not redeemable and there are no sinking fund provisions applicable to our common 
stock.  
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Preferred Stock  
   

Our board of directors is authorized, subject to limitations imposed by Delaware law, to issue up to 10,000,000 shares of preferred stock, 
par value $0.001 per share, in one or more series, without stockholder approval. Our Board of Directors is authorized to fix the number of 
shares of preferred stock and to determine or (so long as no shares of such series are then outstanding) alter for each such series, such voting 
powers, full or limited, or no voting powers, and such designations, preferences, and relative, participating, optional, or other rights and such 
qualifications, limitations, or restrictions thereof, as shall be stated and expressed in the resolution or resolutions adopted by the Board of 
Directors providing for the issuance of such shares and as may be permitted by Delaware General Corporation Law.  The rights, privileges, 
preferences and restrictions of any such additional series may be subordinated to, pari passu with, or senior to any of those of any present or 
future class or series of our capital stock. Our Board of Directors is also authorized to decrease the number of shares of any series, prior or 
subsequent to the issue of that series, but not below the number of shares of such series then outstanding. In case the number of shares of any 
series shall be so decreased, the shares constituting any decrease shall resume the status which they had prior to the adoption of the resolution 
originally fixing the number of shares of such series.  

   
This section describes the general terms and provisions of our preferred stock. The applicable prospectus supplement will describe the 

specific terms of any shares of preferred stock offered through that prospectus supplement, as well as any general terms described in this 
section that will not apply to those shares of preferred stock. We will file a copy of the certificate of designation that contains the terms of each 
new series of preferred stock with the SEC each time we issue a new series of preferred stock. Each certificate of designation will establish the 
number of shares included in a designated series and fix the designation, powers, privileges, preferences and rights of the shares of each series 
as well as any applicable qualifications, limitations or restrictions. You should refer to the applicable certificate of designation as well as our 
Restated Certificate of Incorporation before deciding to buy shares of our preferred stock as described in the applicable prospectus supplement.  

   
Anti-Takeover Provisions of Delaware Law and Charter Provisions  
   

Interested Stockholder Transactions  
   
We are subject to Section 203 of the General Corporation Law of the State of Delaware, which prohibits a Delaware corporation from 

engaging in any “business combination” with any “interested stockholder” for a period of three years after the date that such stockholder 
became an interested stockholder, with the following exceptions:  

   
• before such date, the board of directors of the corporation approved either the business combination or the transaction that resulted 

in the stockholder becoming an interested holder;  
   
• upon consummation of the transaction that resulted in the stockholder becoming an interested stockholder, the interested 

stockholder owned at least 85% of the voting stock of the corporation outstanding at the time the transaction began, excluding, 
for purposes of determining the number of shares outstanding, those shares owned by persons who are directors and also officers 
and by employee stock plans in which employee participants do not have the right to determine confidentially whether shares 
held subject to the plan will be tendered in a tender or exchange offer; or  

   
• on or after such date, the business combination is approved by the board of directors and authorized at an annual or special meeting 

of the stockholders, and not by written consent, by the affirmative vote of at least 66 2/3% of the outstanding voting stock that is 
not owned by the interested stockholder.  

   
Section 203 defines “business combination” to include the following:  
   

• any merger or consolidation involving the corporation and the interested stockholder;  
   
• any sale, lease, exchange, mortgage, pledge, transfer or other disposition of 10% or more of the assets of the corporation involving 

the interested stockholder;  
   
• subject to certain exceptions, any transaction that results in the issuance or transfer by the corporation of any stock of the 

corporation to the interested stockholder;  
   
• any transaction involving the corporation that has the effect of increasing the proportionate share of the stock or any class or series 

of the corporation beneficially owned by the interested stockholder; or  
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• the receipt by the interested stockholder of the benefit of any loans, advances, guarantees, pledges or other financial benefits by or 

through the corporation.  
   

In general, Section 203 defines “interested stockholder” as an entity or person beneficially owning 15% or more of the outstanding voting 
stock of the corporation or any entity or person affiliated with or controlling or controlled by such entity or person.  

   
Certificate of Incorporation and Bylaws  
   
Provisions in our Restated Certificate of Incorporation and Amended and Restated Bylaws may have the effect of discouraging certain 

transactions that may result in a change in control of our company. Some of these provisions provide that stockholders cannot act by written 
consent and impose advance notice requirements and procedures with respect to stockholder proposals and the nomination of candidates for 
election as directors. Our Restated Certificate of Incorporation allows us to issue shares of preferred stock (see “Blank Check Preferred Stock”) 
or common stock without any action by stockholders. Our directors and our officers are indemnified by us to the fullest extent permitted by 
applicable law pursuant to our Restated Certificate of Incorporation.  Our Board of Directors is expressly authorized to make, alter or repeal our 
Amended and Restated Bylaws.  These provisions may make it more difficult for stockholders to take specific corporate actions and may make 
it more difficult or discourage an attempt to obtain control of the Company by means of a proxy contest, tender offer, merger or otherwise.  

   
Blank Check Preferred Stock  
   
Our Restated Certificate of Incorporation authorizes our Board of Directors to approve the issuance of up to 10,000,000 shares of 

preferred stock, without further approval of the stockholders, and to determine the rights and preferences of any series of preferred stock. The 
Board could issue one or more series of preferred stock with voting, conversion, dividend, liquidation or other rights that would adversely 
affect the voting power and ownership interest of holders of our common stock. This authority may have the effect of deterring hostile 
takeovers, delaying or preventing a change in control and discouraging bids for our common stock at a premium over the market price.  

   
DESCRIPTION OF WARRANTS  

   
We may issue warrants to purchase common stock, preferred stock or other securities described in this prospectus.  We may issue 

warrants independently or as part of a unit with other securities. Warrants sold with other securities as a unit may be attached to or separate 
from the other securities. The prospectus supplement relating to any warrants we are offering will describe specific terms relating to the 
offering, including a description of any other securities sold together with the warrants. These terms will include some or all of the following:  

   
• the title of the warrants;  
   
• the aggregate number of warrants offered;  
   
• the price or prices at which the warrants will be issued;  
   
• the designation, number and terms of any common stock, preferred stock or other securities purchasable upon exercise of the 

warrants and procedures by which those numbers may be adjusted;  
   
• the exercise price of the warrants, including any provisions for changes or adjustments to the exercise price, and terms relating to 

the currency in which such price is payable;  
   
• the dates or periods during which the warrants are exercisable;  
   
• the designation and terms of any securities with which the warrants are issued as a unit;  
   
• if the warrants are issued as a unit with another security, the date on or after which the warrants and the other security will be 

separately transferable;  
   
• any minimum or maximum amount of warrants that may be exercised at any one time;  
   
• any terms relating to the modification of the warrants;  
   
• a discussion of material federal income tax considerations, if applicable; and  
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• any other terms of the warrants and any other securities sold together with the warrants, including, but not limited to, the terms, 
procedures and limitations relating to the transferability, exchange, exercise or redemption of the warrants.  

   
The applicable prospectus supplement will describe the specific terms of any warrant units.  
   
The descriptions of the warrants in this prospectus and in any prospectus supplement are summaries of the material provisions of the 

applicable warrant agreements. These descriptions do not restate those agreements in their entirety and do not contain all of the information that 
you may find useful. We urge you to read the applicable agreements because they, and not the summaries, define many of your rights as 
holders of the warrants or any warrant units. For more information, please review the form of the relevant agreements, which will be filed with 
the SEC promptly after the offering of warrants or warrant units and will be available as described under the heading “Where You Can Find 
More Information.”  

   
DESCRIPTION OF UNITS  

   
As specified in the applicable prospectus supplement, we may issue units comprised of one or more of the other securities described in 

this prospectus in any combination. Each unit will be issued so that the holder of the unit is also the holder of each security included in the unit. 
Thus, the holder of a unit will have the rights and obligations of a holder of each included security. The prospectus supplement will describe:  

   
• the designation and terms of the units and of the securities comprising the units, including whether and under what circumstances the 

securities comprising the units may be held or transferred separately;  
   
• a description of the terms of any unit agreement governing the units;  
   
• a description of the provisions for the payment, settlement, transfer or exchange of the units;  
   
• a discussion of material federal income tax considerations, if applicable; and  
   
• whether the units will be issued in fully registered or global form.  
   

The descriptions of the units and any applicable underlying security or pledge arrangements in this prospectus and in any prospectus 
supplement are summaries of the material provisions of the applicable agreements. These descriptions do not restate those agreements in their 
entirety and may not contain all the information that you may find useful. We urge you to read the applicable agreements because they, and not 
the summaries, define many of your rights as holders of the units. For more information, please review the form of the relevant agreements, 
which will be filed with the SEC promptly after the offering of units and will be available as described under the heading “Where You Can 
Find More Information.”  

   
PLAN OF DISTRIBUTION  

   
We may sell the securities from time to time pursuant to underwritten public offerings, negotiated transactions, block trades or a 

combination of these methods. We may sell the securities to or through underwriters or dealers, through agents, or directly to one or more 
purchasers.  

   
We may distribute securities from time to time in one or more transactions:  
   
•              at a fixed price or prices, which may be changed;  
   
•              at market prices prevailing at the time of sale;  
   
•              at prices related to such prevailing market prices; or  
   
•              at negotiated prices.  
   
Unless stated otherwise in the applicable prospectus supplement, the obligations of any underwriter to purchase securities will be 

subject to certain conditions, and an underwriter will be obligated to purchase all of the applicable securities if any are purchased. If a dealer is 
used in a sale, we may sell the securities to the dealer as principal. The dealer may then resell the securities to the public at varying prices to be 
determined by the dealer at the time of resale.  
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We or our agents may solicit offers to purchase securities from time to time. Unless stated otherwise in the applicable prospectus 

supplement, any agent will be acting on a best efforts basis for the period of its appointment.  
   
In connection with the sale of securities, underwriters or agents may receive compensation (in the form of discounts, concessions or 

commissions) from us or from purchasers of securities for whom they may act as agents. Underwriters may sell securities to or through dealers, 
and such dealers may receive compensation in the form of discounts, concessions or commissions from the underwriters and/or commissions 
from the purchasers for whom they may act as agents. Underwriters, dealers and agents that participate in the distribution of securities may be 
deemed to be underwriters, as that term is defined in the Securities Act of 1933, as amended (the “Securities Act”), and any discounts or 
commissions received by them from us and any profits on the resale of the securities by them may be deemed to be underwriting discounts and 
commissions under the Securities Act. We will identify any such underwriter or agent, and we will describe any compensation paid to them, in 
the related prospectus supplement.  

   
Underwriters, dealers and agents may be entitled under agreements with us to indemnification against and contribution toward certain 

civil liabilities, including liabilities under the Securities Act.  
   
If stated in the applicable prospectus supplement, we will authorize agents and underwriters to solicit offers by certain specified 

institutions or other persons to purchase securities at the public offering price set forth in the prospectus supplement under delayed delivery 
contracts providing for payment and delivery on a specified date in the future. Institutions with which these contracts may be made include 
commercial and savings banks, insurance companies, pension funds, investment companies, educational and charitable institutions, and other 
institutions, but shall in all cases be subject to our approval. These contracts will be subject only to those conditions set forth in the applicable 
prospectus supplement and the applicable prospectus supplement will set forth the commission payable for solicitation of these contracts. The 
obligations of any purchaser under any such contract will be subject to the condition that the purchase of the securities shall not be prohibited at 
the time of delivery under the laws of the jurisdiction to which the purchaser is subject. The underwriters and other agents will not have any 
responsibility in respect of the validity or performance of these contracts.  

   
The securities may or may not be listed on a national securities exchange or traded in the over-the-counter market, as set forth in the 

applicable prospectus supplement. No assurance can be given as to the liquidity of the trading market for any of our securities.  Any 
underwriter may make a market in these securities.  However, no underwriter will be obligated to do so, and any underwriter may discontinue 
any market making at any time, without prior notice.  

   
If underwriters or dealers are used in the sale, until the distribution of the securities is completed, SEC rules may limit the ability of 

any underwriters and selling group members to bid for and purchase the securities. As an exception to these rules, representatives of any 
underwriters are permitted to engage in certain transactions that stabilize the price of the securities. These transactions may consist of bids or 
purchases for the purpose of pegging, fixing or maintaining the price of the securities. If the underwriters create a short position in the 
applicable securities in connection with any offering (in other words, if they sell more securities than are set forth on the cover page of the 
applicable prospectus supplement) the representatives of the underwriters may reduce that short position by purchasing securities in the open 
market. The representatives of the underwriters may also elect to reduce any short position by exercising all or part of any over-allotment 
option we may grant to the underwriters, as described in the prospectus supplement. The representatives of the underwriters may also impose a 
penalty bid on certain underwriters and selling group members. This means that if the representatives purchase securities in the open market to 
reduce the underwriters’ short position or to stabilize the price of the securities, they may reclaim the amount of the selling concession from the 
underwriters and selling group members who sold those shares as part of the offering.  

   
In general, purchases of a security for the purpose of stabilization or to reduce a short position could cause the price of the security to 

be higher than it might be in the absence of those purchases. The imposition of a penalty bid might also have an effect on the price of the 
securities to the extent that it discourages resales of the securities. The transactions described above may have the effect of causing the price of 
the securities to be higher than it would otherwise be.  If commenced, the representatives of the underwriters may discontinue any of the 
transactions at any time.  In addition, the representatives of any underwriters may determine not to engage in those transactions or that those 
transactions, once commenced, may be discontinued without notice.  

   
Certain of the underwriters or agents and their associates may engage in transactions with and perform services for us or our affiliates 

in the ordinary course of their respective businesses.  
   
In no event will the commission or discount received by any Financial Industry Regulatory Authority (“FINRA”) member or 

independent broker-dealer participating in a distribution of securities exceed eight percent of the aggregate principal amount of the offering of 
securities in which that FINRA member or independent broker-dealer participates.  
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LEGAL MATTERS  
   

Morrison & Foerster LLP, San Diego, California, has passed upon the validity of the securities to be offered pursuant to this prospectus.  
   

EXPERTS  
   

The consolidated financial statements of Netlist, Inc. and its subsidiaries included in the Company’s Annual Report on Form 10-K for 
the year ended January 1, 2011 have been audited by KMJ Corbin & Company LLP, an independent registered public accounting firm, as 
stated in their report which is incorporated by reference herein, and has been so incorporated in reliance upon such report and upon the 
authority of such firm as experts in accounting and auditing.  

   
INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE  

   
The SEC allows us to “incorporate by reference” the information we file with them.  This means that we can disclose important 

information to you in this prospectus by referring you to those documents.  These incorporated documents contain important business and 
financial information about us that is not included in or delivered with this prospectus.  The information incorporated by reference is considered 
to be part of this prospectus, and later information filed with the SEC will update and supersede this information.  

   
We incorporate by reference the documents listed below as well as any future filings made with the SEC under Sections 13(a), 13(c), 

14 or 15(d) of the Securities and Exchange Act of 1934, as amended, from the date of the initial registration statement and prior to the 
effectiveness of this registration statement, and any filings made after the date of this prospectus until we sell all of the securities under this 
prospectus, except that we do not incorporate any document or portion of a document that is “furnished” to the SEC, but not deemed 
“filed.”  The following documents filed with the SEC are incorporated by reference in this prospectus:  

   
•              our Annual Report on Form 10-K for the year ended January 1, 2011;  
   
•              our Quarterly Reports on Form 10-Q for the quarters ended April 2 and July 2, 2011;  
   
•              our Current Reports on Form 8-K filed on June 3, 2011 and June 14, 2011;  
   
•              our definitive Proxy Statement for our Annual Meeting of Stockholders held on June 1, 2011; and  
   
•              the description of our common stock contained in our Registration Statement on Form 8-A filed with the SEC on November 27, 

2006, including any amendments or reports filed for the purpose of updating such description.  
   

We will provide without charge to each person, including any beneficial owner, to whom a prospectus is delivered, on written or oral 
request of that person, a copy of any or all of the documents we are incorporating by reference into this prospectus, other than exhibits to those 
documents unless such exhibits are specifically incorporated by reference into those documents.  Such written requests should be addressed to:  

   
Netlist, Inc.  

51 Discovery, Suite 150  
Irvine, California 92618  
Attention: Gail Sasaki  

   
You may direct telephone requests to Gail Sasaki, our Chief Financial Officer, at (949) 474-4300.  
   

WHERE YOU CAN FIND MORE INFORMATION  
   

We file annual, quarterly and current reports and proxy statements and other information with the SEC. You may read and copy any 
document that we file at the SEC’s Public Reference Room at 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-
0330 for further information on the Public Reference Room. Our SEC filings are also available on the SEC’s web site at http://www.sec.gov. 
Copies of certain information filed by us with the SEC are also available on our web site at http://www.netlist.com. We have not incorporated 
by reference into this prospectus the information on our website, and you should not consider it to be a part of this document.  
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PART II  
   

INFORMATION NOT REQUIRED IN PROSPECTUS  
   

Item 14.  Other Expenses Of Issuance And Distribution  
   

The following table sets forth an estimate of the costs and expenses relating to the offering of the securities being registered, other than 
underwriting discounts and commissions, all of which shall be borne by the Registrant.  All of such fees and expenses, except for the SEC 
registration fee, are estimated:  

   

   

*Paid upon the initial filing of this Registration Statement with the SEC on September 30, 2011.  
   
(1) Does not include expenses of preparing prospectus supplements and other expenses related to offering particular securities.  
   
Item 15.  Indemnification Of Directors And Officers  
   

The Registrant is incorporated under the laws of the State of Delaware.  Section 145 of the Delaware General Corporation Law 
provides that a corporation may indemnify any persons who were, are or are threatened to be made, parties to any threatened, pending or 
completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of such 
corporation), by reason of the fact that such person is or was an officer, director, employee or agent of such corporation, or is or was serving at 
the request of such corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other 
enterprise.  The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and 
reasonably incurred by such person in connection with such action, suit or proceeding, provided such person acted in good faith and in a 
manner he or she reasonably believed to be in, or not opposed to, the corporation’s best interests and, with respect to any criminal action or 
proceeding, had no reasonable cause to believe that his or her conduct was unlawful.  
   

Section 145 of the Delaware General Corporation Law further authorizes a corporation to purchase and maintain insurance on behalf 
of any person who is or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a 
director, officer, employee or agent of another corporation or enterprise, against any liability asserted against him or her and incurred by him or 
her in any such capacity, arising out of his or her status as such, whether or not the corporation would otherwise have the power to indemnify 
him or her under Section 145 of the Delaware General Corporation Law.  

   
Pursuant to the Registrant’s Restated Certificate of Incorporation, a director of shall not be personally liable to the corporation or its 

stockholders for monetary damages for breach of fiduciary duty as a director to the fullest extent permitted by the Delaware General 
Corporation Law.  In addition, the Registrant’s Amended and Restated Bylaws provide for indemnification of directors, officers, employees 
and agents to the fullest extent permitted by Delaware law and authorize the Registrant to purchase and maintain insurance to protect itself and 
any director, officer, employee or agent of the Registrant or another business entity against any expense, liability, or loss, regardless of whether 
the Registrant would have the power to indemnify such person under its bylaws or Delaware law.  

   
The Registrant has entered into indemnification agreements with each of its current directors and executive officers (the form of which 

is filed as Exhibit 10.12 to the Registrant’s Registration Statement No. 333-136735 on Form S-1 filed with the SEC on August 18, 2006, as 
amended).  These agreements will require the Registrant to indemnify these individuals to the fullest extent permitted under Delaware law 
against liabilities that may arise by reason of their service to the Registrant, and to advance expenses incurred as a result of any proceeding 
against them as to which they could be indemnified.  The Registrant also intends to enter into indemnification agreements with its future 
directors and executive officers.  
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SEC Registration Fee*  
   $ 4,644 

   
Legal Fees and Expenses(1)  

   $ 25,000 
   

Accounting Fees and Expenses(1)  
   $ 10,000 

   
Transfer Agent and Registrar Fees and Expenses(1)  

   $ 0 
   

Printing and Engraving Fees(1)  
   $ 5,000 

   
Miscellaneous  

   $ 5,000 
   

Total  
   $ 49,644 
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Item 16.  Exhibits  
   

See the Exhibit Index which is incorporated herein by reference.  
   

Item 17.  Undertakings  
   

(a) The registrant hereby undertakes:  
   

(1)  To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement to:  
   

(i)  include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;  
   
(ii)  reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most 

recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in 
the registration statement.  Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of 
securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering 
range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) (§230.424(b) of this chapter) if, in the 
aggregate, the changes in volume and price represent no more than 20% change in the maximum aggregate offering price set forth in the 
“Calculation of Registration Fee” table in the effective registration statement; and  

   
(iii)  include any material information with respect to the plan of distribution not previously disclosed in the registration 

statement or any material change to such information in the registration statement.  
   

Provided, however , that paragraphs (a)(1)(i), (a)(1)(ii) and (a) (1)(iii) of this section do not apply if the information required to be included in a 
post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the registrant pursuant to 
Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in the registration statement or is 
contained in a form of prospectus filed pursuant to Rule 424(b) that is part of the registration statement.  
   

(2)  That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be 
deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be 
deemed to be the initial bona fide offering thereof.  

   
(3)  To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold 

at the termination of the offering.  
   
(4)  That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:  
   

(i) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement 
as of the date the filed prospectus was deemed part of and included in the registration statement; and  

   
(ii) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in 

reliance on Rule 430B relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information 
required by section 10(a) of the Securities Act of 1933 shall be deemed to be part of and included in the registration statement as of the earlier 
of the date such form of prospectus is first used after effectiveness or the date of the first contract of sale of securities in the offering described 
in the prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person that is at that date an underwriter, such date 
shall be deemed to be a new effective date of the registration statement relating to the securities in the registration statement to which that 
prospectus relates, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof. Provided, 
however, that no statement made in a registration statement or prospectus that is part of the registration statement or made in a document 
incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the registration statement will, as 
to a purchaser with a time of contract of sale prior to such effective date, supersede or modify any statement that was made in the registration 
statement or prospectus that was part of the registration statement or made in any such document immediately prior to such effective date.  

   
(5) That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial 

distribution of the securities, the undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant 
to this registration statement, regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or 
sold to such purchaser by means of any of the following communications, the undersigned registrant will be a seller to the purchaser and will 
be considered to offer or sell such securities to such purchaser:  
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(i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed 
pursuant to Rule 424;  

   
(ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or 

referred to by the undersigned registrant;  
   
(iii) The portion of any other free writing prospectus relating to the offering containing material information about the 

undersigned registrant or its securities provided by or on behalf of the undersigned registrant; and  
   
(iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.  
   

(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each 
filing of the registrant’s annual report pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each 
filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by 
reference in the registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and the 
offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.  

   
(c) Insofar as indemnification for liabilities arising under the Securities Act of 1933 (the “Securities Act”) may be permitted to directors, 

officers and controlling persons of the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the 
opinion of the Securities and Exchange Commission such indemnification is against public policy as expressed in the Securities Act and is, 
therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of 
expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or 
proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the registrant will, 
unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the 
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final 
adjudication of such issue.  
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SIGNATURES  
   

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets 
all of the requirements for filing on a Form S-3 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, 
thereunto duly authorized, in the City of Irvine, State of California, on this 30  day of September 2011.  

   

   
Each person whose signature appears below hereby constitutes and appoints Chun K. Hong and Gail Sasaki, and each of them, as true and 

lawful attorneys-in-fact and agents with full power of substitution and re-substitution, for him or her and in his or her name, place and stead, in 
any and all capacities to sign the Registration Statement filed herewith and any or all amendments and supplements to said Registration 
Statement (including post-effective amendments and registration statements filed pursuant to Rule 462(b) or otherwise), and to file the same, 
with all exhibits thereto, and other documents in connection therewith, with the U.S. Securities and Exchange Commission granting unto said 
attorney-in-fact and agents the full power and authority to do and perform each and every act and thing requisite and necessary to be done in 
and about the foregoing, as to all intents and purposes as he or she might or could do in person, hereby ratifying and confirming all that said 
attorney-in-fact and agents or any of them, or his substitute, may lawfully do or cause to be done by virtue hereof.  

   
Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the 

capacities and on the dates indicated:  
   

   

 

   
NETLIST, INC.  

      
      
   

By:  /s/ Chun K. Hong  
      

Chun K. Hong  
      

President, Chief Executive Officer  
and Chairman of the Board  

Signature  
   Title  

   Date  
               

/s/ Chun K. Hong  
   President, Chief Executive Officer and  

   September 30, 2011  
Chun K. Hong  

   Chairman of the Board  
   

   
   

   (Principal Executive Officer)  
   

   

               
/s/ Gail Sasaki  

   Vice President of Finance and  
   September 30, 2011  

Gail Sasaki  
   Chief Financial Officer  

   
   

   
   (Principal Financial and Accounting Officer)  

   
   

               
/s/ Richard Char  

   Director  
   September 30, 2011  

Richard Char  
   

   
   

   

               
/s/ Thomas F. Lagatta  

   Director  
   September 30, 2011  

Thomas F. Lagatta  
   

   
   

   

               
/s/ Alan H. Portnoy  

   Director  
   September 30, 2011  

Alan H. Portnoy  
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EXHIBIT INDEX  
   

   

*    Filed herewith.  
   
**  To be filed by an amendment or as an exhibit to a document filed under the Securities Exchange Act of 1934, as amended, and incorporated 
by reference herein.  
   

Exhibit  
   

   
Number  

   Description  
         
1.1  

   Form of Underwriting Agreement.**  
         
3.1  

   
Restated Certificate of Incorporation (Incorporated by reference to the Company’s registration statement on Form S-1 (No. 333-
136735) filed with the Securities and Exchange Commission on October 23, 2006).  

         
3.2  

   
Amended and Restated Bylaws (Incorporated by reference to the Company’s registration statement on Form S-1 (No. 333-
136735) filed with the Securities and Exchange Commission on October 23, 2006).  

         
4.1  

   Form of Warrant Agreement (including form of warrant).**  
         
4.2  

   Form of Unit Agreement (including form of unit certificate).**  
         
4.3  

   Form of Certificate of Designation with respect to shares of Preferred Stock.**  
         
5.1  

   Opinion of Morrison & Foerster LLP regarding the legality of the securities being registered.*  
         
23.1  

   Consent of KMJ Corbin & Company LLP.*  
         
23.2  

   Consent of Morrison & Foerster LLP (included in Exhibit 5.1).*  
         
24  

   Powers of Attorney of directors and certain officers of the Registrant (included on signature page).*  



Exhibit 5.1 
  

   
September 30, 2011  
   
Netlist, Inc.  
51 Discovery, Suite 150  
Irvine, California 92618  
   
Ladies and Gentlemen:  
   
We have acted as counsel to Netlist, Inc., a Delaware corporation (the “ Company ”), in connection with the Shelf Registration Statement on 
Form S-3 (including the prospectus which is a part thereof, the “ Registration Statement ”) being filed by the Company with the Securities and 
Exchange Commission (the “ Commission ”) relating to the registration under the Securities Act of 1933, as amended (the “ Act ”) of an 
indeterminate amount and number of the following securities of the Company, which may be offered and sold from time to time on a delayed 
or continuous basis pursuant to Rule 415 under the Act, up to an aggregate offering price of $40,000,000: (i) shares of the Company’s common 
stock, par value $0.001 per share (the “ Common Stock ”); (ii) shares of the Company’s preferred stock, par value $0.001 per share (the “ 
Preferred Stock ”), to be issued in one or more series; (iii) warrants to purchase the Common Stock and Preferred Stock or any combination of 
these securities (the “ Warrants ”); and (iv) units consisting of Common Stock, Preferred Stock and Warrants (the “ Units ”).  The Common 
Stock, Preferred Stock, Warrants, and Units are referred to herein collectively as the “ Securities .”  
   
In connection with this opinion, we have examined originals or copies, certified or otherwise identified to our satisfaction, of: (i) the Restated 
Certificate of Incorporation of the Company, as amended through the date hereof (the “ Certificate of Incorporation ”); (ii) the Amended and 
Restated Bylaws of the Company, as amended through the date hereof (the “ Bylaws ”); ( iii) certain resolutions of the Board of Directors of the 
Company relating to the issuance, sale and registration of the Securities; and (iv) the Registration Statement. In addition, we have examined 
originals or copies, certified or otherwise identified to our satisfaction, of certain other corporate records, documents, instruments and 
certificates of public officials and of the Company, and we have made such inquiries of officers of the Company and public officials and 
considered such questions of law as we have deemed necessary for purposes of rendering the opinions set forth herein.  
   
In connection with this opinion, we have assumed the genuineness of all signatures and the authenticity of all items submitted to us as originals 
and the conformity with originals of all items submitted to us as copies. In making our examination of documents executed by parties other 
than the Company, we have assumed that each other party has the power and  
   

 

  

   

12531 HIGH BLUFF DRIVE  
SUITE 100  
SAN DIEGO, CALIFORNIA  
92130-2040  
   
TELEPHONE: 858.720.5100  
FACSIMILE: 858.720.5125  
   
WWW.MOFO.COM  

   

MORRISON & FOERSTER LLP  
   
NEW YORK, SAN FRANCISCO,  
LOS ANGELES, PALO ALTO,  
SAN DIEGO, WASHINGTON, D.C.  
   
NORTHERN VIRGINIA, DENVER,  
SACRAMENTO, WALNUT CREEK  
   
TOKYO, LONDON, BEIJING,  
SHANGHAI, HONG KONG,  
SINGAPORE, BRUSSELS  



   
authority to execute and deliver, and to perform and observe the provisions of, such documents and has duly authorized, executed and delivered 
such documents, and that such documents constitute the legal, valid and binding obligations of each such party. We also have assumed the 
integrity and completeness of the minute books of the Company presented to us for examination. With respect to certain factual matters we 
have relied upon certificates of officers of the Company.  
   
We have assumed that any warrant agreement (each a “ Warrant Agreement ”) relating to the Warrants, any unit agreement (each a “ Unit 
Agreement ”) relating to the Units, and the issuance and sale of the Securities by the Company will not, in each case, violate or constitute a 
default or breach under (i) any agreement or instrument to which the Company or its properties is subject, (ii) any law, rule or regulation to 
which the Company is subject, (iii) any judicial or regulatory order or decree of any governmental authority, or (iv) any consent, approval, 
license, authorization or validation of, or filing, recording or registration with any governmental authority.  
   
We have further assumed that (i) the Registration Statement and any amendments thereto will have become effective under the Act and comply 
with all applicable laws at the time the Securities are offered or issued as contemplated by the Registration Statement; (ii) an appropriate 
prospectus supplement, free writing prospectus or term sheet relating to the Securities offered thereby will be prepared and filed with the 
Commission in compliance with the Act and will comply with all applicable laws at the time the Securities are offered or issued as 
contemplated by the Registration Statement; (iii) all Securities will be issued and sold in compliance with the applicable provisions of the Act 
and the securities or blue sky laws of various states and in the manner stated in the Registration Statement and the applicable prospectus 
supplement; (iv) any Warrant Agreement and Unit Agreement, and any purchase, underwriting or similar agreement (collectively, the “ 
Securities Agreements ”) relating to Securities being offered will be duly authorized, executed and delivered by the Company and the other 
parties thereto; and (v) the number of shares of Common Stock or Preferred Stock, as the case may be, offered pursuant to the Registration 
Statement does not exceed, at the time of issuance, the authorized but unissued shares of Common Stock or Preferred Stock, as the case may 
be.  
   
Our opinions are subject to the following qualifications and exceptions:  
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(i)  The effect of bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar laws relating to or affecting the rights 
of creditors generally, including, without limitation, laws relating to fraudulent transfers or conveyances, preferences and equitable 
subordination.  

      
(ii)  Limitations imposed by general principles of equity upon the availability of equitable remedies or the enforcement of provisions of 

the Securities Agreements and the effect of judicial decisions which have held that certain provisions are unenforceable where their 
enforcement would violate the implied covenant of good  



   

   
Based upon, subject to and limited by the foregoing, we are of the opinion that:  
   
1.             With respect to shares of the Common Stock, when (A) the Board of Directors of the Company or a duly constituted and acting 
committee thereof (such Board of Directors or committee thereof being hereinafter collectively referred to as the “ Board ”) has taken all 
necessary corporate action in conformity with the Certificate of Incorporation and Bylaws to approve the issuance of the Common Stock, the 
terms of the offering thereof and related matters, and (B) if certificated, certificates representing shares of the Common Stock have been duly 
executed, registered and delivered either (i) in accordance with the applicable definitive purchase, underwriting or similar agreement approved 
by the Board against payment of the consideration therefor (not less than the par value of the Common Stock) as provided therein; or (ii) upon 
conversion, exchange or exercise of any other Security in accordance with the terms of the Security or the instrument governing the Security  
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faith and fair dealing, or would be commercially unreasonable, or where a default under the Securities Agreements is not material.  

      
(iii)  The effect of judicial decisions which may permit the introduction of extrinsic evidence to supplement the terms of the Securities 

Agreements or to aid in the interpretation of the Securities Agreements.  
      
(iv)  We express no opinion as to the enforceability of any provision of the Securities Agreements which purports to transfer rights under 

a contract the transfer of which is prohibited or restricted (by a requirement of consent or otherwise) by the contract or by law.  
      
(v)  We express no opinion as to the enforceability of any provision of the Securities Agreements which purports to prohibit or restrict a 

transfer of rights under the Securities Agreements.  
      
(vi)  We express no opinion as to the enforceability of any provision of the Securities Agreements imposing or which are construed as 

effectively imposing a penalty.  
      
(vii)  We express no opinion as to the enforceability of any provision of the Securities Agreements to the extent it permits any purchaser of 

a security to set off or apply any deposit, property or indebtedness with respect to any security.  
      
(viii)  We express no opinion as to the enforceability of any provision of the Securities Agreements which purports to establish evidentiary 

standards or to make determinations conclusive or powers absolute.  
      
(ix)  We express no opinion as to the enforceability of any provision of the Securities Agreements providing for arbitration of disputes to 

the extent that arbitration of a particular dispute would be against public policy.  



   
providing for the conversion, exchange or exercise as approved by the Board, for the consideration approved by the Board (not less than the par 
value of the Common Stock), such shares of Common Stock will be validly issued, fully paid and nonassessable.  
   
2.             With respect to shares of the Preferred Stock, when (A) the Board has taken all necessary corporate action in conformity with the 
Certificate of Incorporation and Bylaws to approve the issuance and terms of a particular series of shares of Preferred Stock, the terms of the 
offering thereof and related matters, including the adoption of a Certificate of Designation for such Preferred Stock in accordance with 
applicable law relating to such shares of Preferred Stock and the filing of such Certificate of Designation with the Secretary of State of the State 
of Delaware, and (B) if certificated, certificates representing shares of the Preferred Stock have been duly executed, registered and delivered 
either (i) in accordance with the applicable definitive purchase, underwriting or similar agreement approved by the Board against payment of 
the consideration therefor (not less than the par value of the Preferred Stock) as provided therein; or (ii) upon conversion, exchange or exercise 
of any other Security in accordance with the terms of the Security or the instrument governing the Security providing for the conversion, 
exchange or exercise as approved by the Board, for the consideration approved by the Board (not less than the par value of the Preferred 
Stock), such shares of Preferred Stock will be validly issued, fully paid and nonassessable.  
   
3.             With respect to the Warrants, when (A) the Board has taken all necessary corporate action in conformity with the Certificate of 
Incorporation and Bylaws to approve the form, terms, execution and delivery of a Warrant Agreement (including a form of certificate 
evidencing the Warrants), the issuance of the Warrants, the terms of the offering thereof and related matters, and (B) the certificates evidencing 
the Warrants with such terms are duly executed, attested, issued and delivered by duly authorized officers of the Company in accordance with 
the provisions of the applicable Warrant Agreement and the applicable definitive purchase, underwriting or similar agreement approved by the 
Board against payment of the consideration therefor as provided therein, such Warrants will be binding obligations of the Company.  
   
4.             With respect to the Units, when (A) the Board has taken all necessary corporate action in conformity with the Certificate of 
Incorporation and Bylaws to approve the form, terms, execution and delivery of a Unit Agreement (including a form of certificate evidencing 
the Units), the issuance of the Units, the terms of the offering thereof and related matters, and (B) the certificates evidencing Units with such 
terms are duly executed, attested, issued and delivered by duly authorized officers of the Company in accordance with the provisions of the 
applicable Unit Agreement and the applicable definitive purchase, underwriting or similar agreement approved by the Board against payment 
of the consideration therefor as provided therein, such Units will constitute binding obligations of the Company.  
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We express no opinion as to matters governed by any laws other than the laws of the State of California and the General Corporation Law of 
the State of Delaware (without reference to choice-of-law rules), as in effect on the date hereof.  
   
We hereby consent to the filing of this opinion letter as Exhibit 5.1 to the Registration Statement and to reference to us under the caption 
“Legal Matters.” In giving such consent, we do not hereby admit that we are acting within the category of persons whose consent is required 
under Section 7 of the Act or the rules or regulations of the Commission thereunder.  
   
Very truly yours,  
   
   
/s/ Morrison & Foerster LLP  
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Exhibit 23.1 
  

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING  FIRM  
   

We consent to the incorporation by reference in this Registration Statement on Form S-3 of our report dated March 3, 2011, relating to the 
consolidated financial statements of Netlist, Inc. and subsidiaries, appearing in the Annual Report on Form 10-K of Netlist, Inc. and 
subsidiaries, for the year ended January 1, 2011, and to the reference to us under the heading “Experts” in the Prospectus, which is part of this 
Registration Statement.  
   
/s/ KMJ Corbin & Company LLP  
   
Costa Mesa, California  
September 30, 2011  
   


